
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:
-On the web, use the Chat function to send a message

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  
Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.

Form 6198 At-Risk Limitations: IRC 465 Calculations, 
Grouping, Elections, and Schedules

WEDNESDAY, APRIL 20, 2022, 1:00-2:50 pm Eastern

FOR LIVE PROGRAM ONLY



Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

mailto:sound@straffordpub.com


Recording our programs is not permitted. However, today's participants can order a recorded version of 
this event at a special attendee price. Please call Customer Service at 800-926-7926 ext.1 or visit 
Strafford’s website at www.straffordpub.com.

http://www.straffordpub.com/
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY THE SPEAKERS’ FIRMS TO BE 
USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) 
AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, without limitation, the tax 
treatment or tax structure, or both, of any transaction described in the associated materials we provide to you, 
including, but not limited to, any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are subject to change.  
Applicability of the information to specific situations should be determined through consultation with your tax adviser.
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I. Taxpayers and activities subject to Section 465 at-risk limitations
II. Activities that must be reported separately
III. Aggregation rules
IV. Nonrecourse debt and amounts deemed not at risk
V. Determination of amounts at risk
VI. Recapture rules
VII. Form 6198

Agenda



1. Disallowance provisions – Section 162, 163(d) and etc.
2. Section 1366 (S Corps) /Section 704 (Partnerships) – Basis Limitations
3. Section 465 – At-Risk Limitations
4. Section 469 – Passive Activity Losses Limitations
5. Section 461(l) – Excess Business Loss Limitations
6. Section 172 – Net Operating Losses

Sequence of Loss Limitations for Individuals



• Section 465 was adopted in 1976 as part of an effort rein in excessive tax shelter 
activities. Although Section 465 was initially aimed at specific targets, the 
provision was later amended to cover almost all business activities.  The purpose 
of IRC 465 is to deduct only losses that were “at-risk” and limit non-economic 
losses.  

• Under Sec. 465, a taxpayer that engages in certain activities may deduct losses 
from those activities only to the extent the taxpayer is “at risk” for those activities 
at the end of the tax year. 

• The amount you have at-risk is similar to basis in that you cannot deduct losses in 
excess of your “at risk” amount.  The amount at-risk, however is not the same as 
basis.

• In many cases a taxpayer can still have basis, but their losses are not deductible 
because they are limited by the amount “at-risk”

At-Risk Limitations



• Individuals
• S Corporation Shareholders
• Partners of an LLC or Partnership
• Personal holding companies
• Estates
• Trusts
• Closely held C Corporations

• 5 or fewer shareholders own greater than 50% of stock (applied the 
attribution rules under IRC 267)

Who is subject to IRC 465?



Partnership, S Corporation:
• Give separate statement of income, expenses, and deductions for 

each at-risk and not-at-risk activity

Partner, S Corp Shareholder:
• Use info on K-1 or similar
• Report At-Risk on Form 6198

Reporting At-Risk On Partnerships or S Corp



• Loss is limited to amount “at-risk” in activity
• Initial amount equals adjusted basis (AB) in activity
• Amount at-risk equals money plus AB plus amounts borrowed by the 
entity (if personally liable)
• Unused losses carry forward indefinitely until activity is disposed.

• Special Rules apply for transfers and dispositions

At-Risk Rules



Recognition of gain from the disposition of all or part of an activity, including gain from the 
disposition or liquidation of a partnership interest or a complete redemption by an S 
Corporation of a shareholder's stock in that corporation, is treated as income from the 
activity, thereby increasing a partner’s amount at-risk (Prop. Regs. Sec. 1.465-66). This 
provision enables a partner to deduct losses previously suspended under the at-risk rules to 
the extent gain is recognized.

This is an important distinction from the tax basis limitation under Sec. 704(d) and 1366, in 
which gain from the disposition of a partnership interest or stock does not increase a 
partner/shareholders’ tax basis, and suspended losses therefore do not offset gain on 
disposition.

Special Rules for Transfers and Dispositions



• The at-risk rules apply to activities that taxpayers conduct as a trade or 
business or in the production of income, including:

• Holding, producing, or distributing motion picture films or videotapes;
• Farming;
• Leasing Sec. 1245 property, including personal property and certain other depreciable or 

amortizable tangible property;
• Exploring for (or exploiting) oil and gas; and
• Exploring for (or exploiting) geothermal deposits (for wells started after September 1978).

• But the at-risk rules also cover any activity other than those described 
above that is carried on as a trade or business or for the production of 
income (Sec. 465(c)(3)).

Covered Activities



• Under Sec. 465(b)(1), a taxpayer is at risk for money and the adjusted 
basis of any property contributed to an activity and amounts 
borrowed for use in the activity, if the taxpayer is personally liable for 
repayment or the taxpayer pledged property (other than the property 
used in the activity) as security for the loan.

• Certain borrowed amounts excluded. A taxpayer may not be considered at risk 
if he or she borrowed money from a person with an interest in the activity or 
from someone related to a person with an interest in the activity (Sec 
465(b)(3)(B)).

At-Risk Amount



• Reduction of at-risk amounts. The amounts at risk in any activity may 
be reduced by any losses allowed in previous years. These amounts may 
also be reduced by

• distributions received from that activity
• debts changed from recourse to nonrecourse
• or the initiation of a stop-loss or similar agreement. 

• Note: If the at-risk amount is reduced below zero, any previously allowed 
losses are subject to recapture.

At-Risk Amount





• A shareholder’s basis and at-risk amount may arise with regard to loans made by a 
shareholder to an S corporation. Under Secs. 1366 and 1367(b) and the applicable 
regulations, a shareholder’s basis is increased by loans made to the S Corporation.

• Under Sec. 465, these loans might not increase the shareholder’s at-risk amount. 
Sec. 465(b)(2) states that an S Corporation shareholder is at-risk only with respect to 
amounts borrowed for use in the corporation to the extent that the shareholder:

• is personally liable for the repayment of such amounts; or (B) has pledged 
property, other than property used in such activity, as security for such 
borrowed amount (to the extent of the fair market value of the taxpayer’s 
interest in such property).

S Corporation Shareholder Issues



The terms of the note between the bank and the shareholder will determine the 
shareholder’s liability. In the case of money borrowed from a related party, the substance of 
the transaction,  and not the form, will govern whether the S corporation shareholder is at 
risk.

• Exception for Qualified Nonrecourse Financing under Sec. 465(b)(6)

When a shareholder borrows money from an unrelated party, pledges the property of an S 
corporation as security, and lends the funds to the S corporation, this loan from the 
shareholder to the S corporation gives the shareholder basis in debt but does not increase 
his or her at-risk amount.

S Corporation Shareholder Issues



The at-risk rules apply on an activity by activity basis. There is no clear authority on what 
constitutes a separate activity.

Section 465(c)(3)(B) provides that activities can constitute a single trade or businesses if:
• Taxpayer actively participates, or
• S Corp, partnership – 65% of losses allocated to active members

Section 465(c)(3)(C) provides the IRS with authority to create- regulations as to when 
activities should be aggregated or treated separately. No such regulations have been 
created.

At-Risk Aggregation



Section 469 Appropriate Economic Unit Important Factors:
• Similarities & differences in trade or businesses
• Extent of common control
• Extent of common ownership
• Geographical location
• Interdependencies

Section 469 Activity Compared



Activities:
• Buy/sell goods
• Related products/services
• Same customers
• Same employees
• Same books and records

§465?

Section 469 Interdependencies



FACTORS FAVORING: 

• Day-to-day decisions 
• Performing services 
• Hires/fires employees 

What Is Active Participation?



• Nonrecourse financing is financing for which a taxpayer is not personally liable. If a 
taxpayer borrows money to contribute to an activity and the lender’s only 
recourse is to the taxpayer’s interest in the activity or the property used in the 
activity, the loan is nonrecourse.

• Generally, a taxpayer is not at risk for his or her share of any nonrecourse loan 
used to finance an activity or to acquire property used in the activity unless the 
loan is secured by property not used in that activity. 

• However, a taxpayer will be considered at risk for qualified nonrecourse financing 
secured by real property used in the activity of holding real property. “Qualified 
nonrecourse financing” is financing for which no one is personally liable for 
repayment and that is

Nonrecourse Liabilities



• Qualified nonrecourse financing is financing for which no one is personally liable 
for repayment and that is:

• Borrowed by the taxpayer in connection with the activity of holding real estate;
• Secured by real property used in the activity;
• Not convertible from a debt to an ownership interest; and
• Loaned or guaranteed by any federal, state, or local government, or borrowed by the 

taxpayer from a qualified person (Sec. 465(b)(6)(B)).
• A qualified person is a person who actively and regularly engages in the business 

of lending money (e.g., a bank), subject to certain exceptions.

Qualified Nonrecourse Financing



At-Risk If:
1. Incurred for use in activity AND
2. Taxpayer is personally liable
3. Lender Only a Creditor

• No interest in activity
• Not related to person with interest

Recourse Liabilities



Not at-risk if borrowed from:
• Person with “interest in activity” OR
• Related party (other than the borrower) with “interest in activity”

Related party defined as:
• Siblings, spouse, ancestors, etc. (Section 267(b) and 707(b)(1))
• Corporation more than 10% ownership
• S corps with common (more than 10%) owner

At-Risk & Related Party



• Nonrecourse financing
• Guarantee by 3rd party
• Stop loss agreement
• Deficit restoration obligation (DRO).

• Proposed. Reg. §1.465-22(a)

What is Not At-Risk



Shareholder 1 and 2 are Related 
Shareholder 1 interested in activity 
Shareholder 2 not At-Risk 

Example - Related Party Not At-Risk



Loan to Aircraft Leasing LLC 
Taxpayer personally guaranteed loan 
Right to 50% contribution 
Taxpayer At-Risk for 50% 

Moreno, Michael B., et al. v. United States



The taxpayer and another individual purchased films of separate 
programs in the same television series. Each paid part of the purchase 
price with a note at the maturity date of which they will be personally 
liable for any unpaid balance on their respective notes and will have a 
right to the equal unpaid balance on the other's note.

Not At-Risk
• Each personally liable on respective note
• Cross indemnification

• Each entitled to reimbursed from other

Rev. Rul. 78-413 



• Aggregation of activities.

• Be aware of the taxpayer’s tax basis and amount at-risk and then take measures to 
increase these amounts prior to an anticipated event before the end of the 
taxable year.

At-Risk Planning Opportunities



Recapture Rules 

General Rules:

• If the amount you have at risk in any activity at the end of any tax year is less than zero, you must recapture at least 
part of your previously allowed losses. 

• This is done by adding to your income from the activity for that year the lesser of the following amounts. 
• The negative at-risk amount (treated as a positive amount); or 
• The total amount of losses deducted in previous tax years beginning after 1978, minus any amounts you previously 

added to your income from that activity under this recapture rule. Don’t use the recapture income to reduce any net 
loss from the activity for the tax year. Instead, treat the recaptured amount as a deduction for the activity in the next 
tax year. Pre-1979 activity. 

• If the amount you had at risk in an activity at the end of your tax year that began in 1978 was less than zero, you 
apply the preceding rule for the recapture of losses by substituting that negative amount for zero. 

• For example, if your at-risk amount for that tax year was minus $50, you will recapture losses only when your at-risk 
amount goes below minus $50



Recapture Rules 

Reductions of Amounts at Risk

• The amount you have at risk in any activity is reduced by any losses allowed in previous years under the at-risk 
rules. 

• It may also be reduced because of distributions you received from the activity, debts changed from recourse 
to nonrecourse, or the initiation of a stop loss or similar agreement. 

• If the amount at risk is reduced below zero, your previously allowed losses are subject to recapture, as 
explained next.

At-Risk Limits 

• The at-risk rules limit your losses from most activities to your amount at risk in the activity. 
• You treat any loss that’s disallowed because of the at-risk limits as a deduction from the same activity in the 

next tax year. 
• If your losses from an at-risk activity are allowed, they’re subject to recapture in later years if your amount at 

risk is reduced below zero. 
• You must apply the at-risk rules before the passive activity rules discussed in the first part of this publication.



Recapture Rules 

Loss defined

• A loss is the excess of allowable deductions from the activity for the year (including depreciation or 
amortization allowed or allowable and disregarding the at-risk limits) over income received or accrued from 
the activity during the year.

• Income doesn’t include income from the recapture of previous losses (discussed, later, under Recapture Rule).



Recapture Rules 

As previously noted, a loss cannot reduce At-Risk amounts below zero.

Simple Example: 
• At-Risk = $100
• Distributed from activity = $120. (100-120=-20)
• Recognize $20 gross income and receive $20 deferred deduction
• At-Risk now at $0
• $20 deduction carries forward
• Outcome: recapture previous loss deductions



Recapture Rules 

Practitioner Beware 

• ZELUCK, TCM 2012-98 and OMEGA FOREX GROUP119 AFTR 2d ¶
2017-519 (DC UT 3/8/17)
• Reliance on CPA/Tax Advisor 
• Accuracy Penalties Applied
• Preparer Penalties
• Document discussions and ask question!





Form 6198: At-Risk Limitations



Form 6198: At-Risk Limitations

Purpose of Form Use Form 6198 to figure: The profit (loss) from an at-risk activity for the current year (Part I),  The 
amount at risk for the current year (Part II or Part III), and  The deductible loss for the current year (Part IV). The at-
risk rules of section 465 limit the amount of the loss you can deduct to the amount at risk. 

Practitioners should  note:

• While the Form 6198 is a single page, you must familiarize yourself with the Statute, Regulations, Form 
Instructions and relevant Publications.

• Pub. 925, Passive Activity and At-Risk Rules: 19 Pages (plus other relevant IRS Publications)
• Form 6198 Instructions: 9 Pages
• Plus the Statute and Regulations
• These calculations are not simple and should not be taken lightly – make any necessary disclosures



Form 6198: At-Risk Limitations

Who Must File 

• Form 6198 is filed by individuals (including filers of Schedules C, E, and F (Form 
1040 or 1040-SR)), estates, trusts, and certain closely held C corporations 
described in section 465(a) (1)(B), as modified by section 465(a)(3). 

• File Form 6198 if during the tax year you, a partnership in which you were a 
partner, or an S corporation in which you were a shareholder had any amounts 
not at risk (see Amounts Not at Risk, later) invested in an at-risk activity (defined 
below) that incurred a loss. 

• You must file Form 6198 if you are engaged in At-Risk Activities and you have 
borrowed amounts described under Amounts Not at Risk.



Form 6198: At-Risk Limitations – Part I



Form 6198: At-Risk Limitations – Part I

Part I

• Current Year Profit (Loss) From the Activity, Including Prior Year Nondeductible Amounts Taxpayers other than 
partners or S corporation shareholders. If you have losses or deductions from an earlier tax year that you could 
not deduct because of the at-risk rules, include those amounts on the appropriate form or schedule of your 
current year tax return before starting Part I. 

• For example, if 2020 is the current year, and your 2019 Schedule C (Form 1040 or 1040-SR) had a $1,500 loss on 
line 31, but because of the at-risk rules your loss was limited to $500, include the $1,000 on your 2020 Schedule C 
(Form 1040 or 1040-SR) in Part V, Other Expenses, and identify it as a prior year loss. 

• Partners and S corporation shareholders. If you have a loss or a deduction from an earlier tax year that you could 
not deduct because of the at-risk rules, these losses and deductions must be included in the current year amounts 
you enter in Part I.

• For example, if your prior year Schedule K-1 had a $1,500 loss in box 1, but because of the at-risk rules your loss 
was limited to $500, include both the $1,000 loss from your prior year and the amount from your current year 
Schedule K-1 on line 1 of Form 6198. Closely held corporations. A closely held corporation must apply the 
limitation on the deduction for interest expense under section 163(j) before applying the at-risk limitations.



Form 6198: At-Risk Limitations – Part II



Form 6198: At-Risk Limitations – Part II

Part II

• Simplified Computation of Amount At Risk Part II is a simplified method of figuring your amount at risk. It can be 
used only if you know your adjusted basis in the activity or in your interest in the partnership's or S corporation's at-
risk activity. 

• Part III is a longer method of figuring your amount at risk, which may allow a larger amount at risk. You do not need 
to complete Part II if you use Part III.

Important Note: If the partnership or S corporation is engaged in more than one at-risk activity or in both at-risk 
activities and not-at-risk activities, you must figure the part of your adjusted basis that is allocable to each at-risk 
activity. See Aggregation or Separation of Activities, earlier, to determine each at-risk activity in which a partnership 
or S corporation is engaged. 



Form 6198: At-Risk Limitations – Part III



Form 6198: At-Risk Limitations – Part III

Part III

• Detailed Computation of Amount At Risk If you completed Part III of Form 6198 for this activity for the prior tax 
year, skip lines 11 through 14. 

• lines 15, 16 and line 18 to determine the amounts to enter on those lines. 
• If the activity began on or after one of the effective dates and you did not complete Part III of Form 6198 for this 

activity for the prior tax year, skip lines 11 through 14
• Enter -0- on line 15 and complete the rest of Part III. 



Form 6198: At-Risk Limitations – Part IV



Form 6198: At-Risk Limitations – Part IV

Part IV

• Deductible Loss Line 21 
• Deductible Loss If the loss on line 5 is equal to or less than the amount on line 20, report the items in Part I in 

full on your return, subject to any other limitations such as the passive activity and capital loss limitations.
• It is imperative you follow the instructions for your tax return. If the loss on line 5 is more than the amount 

on line 20, you must limit your deductible loss to the amount on line 20, subject to any other limitations. 
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