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PART I- TRANSFERS BY US PERSONS TO A FOREIGN TRUST DURING THE CURRENT TAX 
YEAR

Line 5a. This question asks the preparer to state the name of the trust creator.

The preparer should enter the name of the trust creator on line 5a. If the individual who the Form 3520 is being prepared on behalf was the trust 
creator, the preparer should enter “Same as line 1a” on line 5a. If the individual or entity who the Form 3520 is being prepared is not the trust 
creator, the preparer should enter the name of the person who created or originally settled the foreign trust.

Line 5b. This question asks the preparer to enter the address of the trust creator.

The preparer should enter the address of the trust creator on line 5b.

Line 5c. This question asks the preparer to enter the identification number of the trust creator.

The preparer should enter the identification number of the trust creator on line 5c. 

Line 6a and Line 6b. These questions ask the preparer to enter the code of the country where the trust was created.

The preparer should enter the applicable two-letter country code from the list at irs.gov/CountryCodes.

Line 6c. This question asks the preparer to state the date the trust being disclosed on the Form 3520 was created.

The preparer should state the date the trust being disclosed on the Form 3520 was created on Line 6c. 
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PART I- TRANSFERS BY US PERSONS TO A FOREIGN TRUST DURING THE CURRENT TAX 
YEAR

Lines 7a. and 7b. Question 7a asks the preparer to state “Yes” or “No” if there is any person (other than the foreign trust) that can be treated as the owner of the 
transferred assets after the transfer. If the preparer answers “Yes” to question 7a, the preparer must complete question 7b and part II. 

When considering how to answer question 7a, it is important to understand the grantor trust rules of the Internal Revenue Code. If a U.S. person is an owner of any 
portion of the foreign trust under the grantor trust rules, that individual must be disclosed on Line 7b. The grantor trust rules are defined in Internal Revenue Code 
Sections 671 through 679. Under the grantor trust rules, a grantor or third person is required to include in his or her personal income U.S. income tax computations 
those items of income, deduction, and credit allocable to any portion of a trust that such grantor or third person is deemed to own under the grantor trust rules. A 
“grantor” for purposes of Internal Revenue Code Section 679 is defined in Prop. Regs. Section 1.671-2(e) to include any person who acquires an interest in a trust in 
a non-gratuitous transfer from a person who is a grantor of the trust. In addition, if one person creates or funds a trust primarily as an accommodation for another 
person, the other person will be treated as a grantor with respect to such portion of the trust. If a foreign trust is a grantor trust (within the meaning of Sections 671 
through 679), its income and gains will be taxed to the grantor. In contrast, a non-grantor trust is a separate taxpayer for U.S. tax purposes. If the trust received 
transfers from third parties under the grantor trust rules, these transfers must be disclosed on Line 7b. 

If the preparer is reporting multiple transfers to a single foreign trust, the preparer must complete a separate line for each transfer on duplicate copies of the relevant 
pages of the form.

Line 8. This question asks if a transfer to the trust was a gift or bequest. 

The question requires a “Yes” or “No” answer. 

Lines 9a and 9b. This question asks the preparer if now or any time in the future, can any part of the income or corpus of the trust benefit any U.S. beneficiary. This 
question requires a “Yes” or “No” answer. If the answer is “No,” the preparer is directed to answer question 9b which asks if the trust could be revised or amended to 
benefit a U.S. beneficiary. The preparer must answer “Yes” or “No.” 
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SCHEDULE A- OBLIGATION OF A RELATED TRUST

Schedule A of Form 3520 must be completed to report all transfers related to the foreign trust in exchange for an obligation 
of the trust or a “person related” to the trust that took place during the current tax year. According to the instructions for 
Form 3520, a “related person” generally includes any person who is related to “you” for purposes of Internal Revenue Code 
Sections 267 and 707(b). This includes, but is not limited to:

1. A member of “your family”- “your brothers and sisters, half-brothers and half-sisters, spouse, ancestors (parents, 
grandparents, etc.), lineal descendants (children, grandchildren, etc.), and the spouse of any of these persons;” or

2. A corporation in which “you, directly or indirectly, own more than 50% in value of the outstanding stock.”

Line 11a. This question asks the preparer if during the current year if there was a transfer of property to a related foreign 
trust in exchange for an obligation of the trust or an obligation of a person related to the trust. 

This question requires a “Yes” or “No” answer. If “No,” the form directs the preparer to question 11b. 
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SCHEDULE A- OBLIGATION OF A RELATED TRUST

Line 11b. This question asks the preparer if any of the obligations received from the foreign trust described in line 11a qualified obligations. 

In order to answer this question, the preparer must understand Internal Revenue Code Section 684 and IRS Notice 97-34. According to the Internal 
Revenue Code Section, loans of cash or marketable by a foreign trust to any grantor, beneficiary or other U.S. person related to a grantor or 
beneficiary is trusted as a trust distribution and is taxable. However, if a loan is made within the provisions of Internal Revenue Code Section 643(i) 
to a person other than a grantor or beneficiary, it will be treated as a distribution to the grantor or beneficiary to whom the person is related.

In Notice 97-34, the IRS announced that “qualified obligations” would not be subject to the provisions of Internal Revenue Code Section 643(i). A 
“qualified obligation” is any obligation that is 1) in writing; 2) has a maturity that does not exceed five years (and cannot be extended); 3) all 
payments are made only in U.S. dollars; and 4) the yield to maturity is between 100 to 130 percent of the applicable adjusted federal rate. In 
addition, the obligor, related grantor, or beneficiary must extend the period for assessment to date three years beyond the obligation’s maturity date 
and must, in addition, report the ongoing status of the obligation, including principal and interest payments on Form 3520 on Part 1, Schedule C, line 
19, and Part III, Line 28, as applicable, for each year the obligation is outstanding. 

If the obligations received were qualified, the preparer is required to answer “Yes” or “No.” If “Yes,” complete the rest of Schedule A and attach a 
copy of each loan document entered into with respect to each qualified obligation reported on line 11(b).

Line 12. Line 12 asks with respect to each qualified obligation reported on Line 11b, do you agree to extend the period of assessment of any 
consequential income tax changes for each year that the obligation is outstanding. The question asks for a “Yes” or “No” answer. The instructions for 
Form 3520 state that “you have the right to refuse to extend the period of limitations.” However, as the instructions indicate, the refusal to extend the 
period of limitations with respect to each qualified obligation reported on line 11b will result in such obligation not being treated as a qualified 
obligation. 
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SCHEDULE B- GRATUITOUS TRANSFERS

In order to complete Schedule B of Form 3520, the preparer must understand the meaning of a “gratuitous transfer.” 
According to the instructions for Form 3520, a gratuitous transfer to a foreign trust is any transfer to the trust other than (a) a 
transfer for fair market value (“FMV”); or (b) a distribution to the trust with respect to an interest held by the trust 9i) in an 
entity other than a trust (for example, a corporation or a partnership), or (ii) in an investment trust described in Treasury 
Regulation 301.7701-4(c), a liquidating trust described in Treasury Regulation Section 301.7701-4(d), or an environmental 
remediation trust described in Treasury Regulation 301.7701-4(e). A gratuitous transfer includes any indirect transfer that is 
structured with a principal purpose of avoiding Internal Revenue Code Section 679 or Internal Revenue Code Section 6048.

A transfer of property to a trust may be considered a gratuitous transfer without regard to whether the transfer is a gift for 
gift tax purposes. For purposes of this determination, if a U.S. person contributes property to a trust in exchange for any 
type of interest in the trust, such interest in the trust will be disregarded in determining whether FMV has been received. In 
addition, a U.S. person will not be treated as making a transfer for FMV merely because the transferor is deemed to 
recognize gain on the transaction. 
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SCHEDULE B- GRATUITOUS TRANSFERS

Line 13. Line 13 asks the preparer to attach a copy of each sale or transfers (directly or indirectly) to the trust and receive less than FMV or no 
consideration at all, for the property transferred. The question calls for a “Yes” or “No” answer. 

If the answer to line 12 is “Yes,” columns (a) through (i) should be completed.

(a) Enter date of transfer of property.

(b) Enter description of property and indicate whether property transferred is tangible or intangible.

(c) Enter the fair market value of the property transferred.

(d) Enter the U.S. adjusted basis of the property transferred.

(e) Enter the gain that is immediately recognized at the time of the transfer.

(f) If the reported transaction is a sale, report the gain on the appropriate form or schedule of the tax return. 

(g) Enter the description of the property received.

(h) Enter the fair market value of the property received.

(i) Enter the excess of column (c)  over column (h).
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SCHEDULE B- GRATUITOUS TRANSFERS

Line 14. This question tells the preparer to attach a copy of each sale or loan document entered into in connection with a transfer reported on Line 13.

Line 15. This question directs the preparer to enter the names, address, whether the person is a U.S. beneficiary, and TIN, if any, of all reportable beneficiaries. 
Include specified beneficiaries, classes of discretionary that could be named as additional beneficiaries.

Line 17. This question directs the preparer to enter the name, address, and TIN, if any, of any person, other than those listed on line 16, that has significant powers 
over the trust (for example, “protectors,” “enforcers,” any person that must approve trustee decisions or otherwise direct trustees, any person with a power of 
appointment, any person with powers to remove or appoint, any person with powers to remove or appoint trustees, etc). Include a description of each person’s 
powers. 

Line 18. If the preparer checked “No” on line 3, this question directs the preparer to  attach a copy of the following documents. If these documents have been 
previously attached to Form 3520-A or Form 3520 filed within the previous 3 years, the form instructs the preparers to attach only relevant updates and answer the 
following questions:

1. A summary of the terms of the trust that includes a summary of any oral agreements or understandings the filer has with the trustee, whether or not legally 
enforceable. 

2. A copy of all trust documents (and any revisions), including the trust instrument, any memoranda of wishes prepared by the trustees summarizing the settlor’s 
wishes, any letter of wishes prepared by the settlor summarizing his or her wishes, and any similar documents. 

3. A copy of the trust’s financial statements, including a balance sheet and an income statement similar to those on Form 3520-A. These financial statements must 
reasonably reflect the trust’s accumulated income under U.S. income tax principles. 
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SCHEDULE C- QUALIFIED OBLIGATIONS OUTSTANDING IN THE CURRENT TAX YEAR

The purpose of Schedule C is to report “qualified obligations.” The term “qualified obligation” is discussed above.

Line 19. This question asks the preparer if at any time during the tax year did the foreign trust (or a person related to the 
trust) report a “qualified obligation” in the current year. This is a “Yes” or “No” question. If “Yes,” columns (a) through (e) 
must be completed. 

(a) Enter the date of the original obligation.

(b) Enter the tax year the qualified obligation was first reported.

(c) Enter the amount of principal payments made during the tax year.

(d) Enter the amount of interest payments made during the tax year.
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PART II: U.S. OWNER OF A FOREIGN TRUST

Line 22. This question asks if the foreign trust filed a Form 3520-A for the current year. This is a “Yes” or “No” question. If 
“Yes” the copy of the “Foreign Grantor Trust Owner Statement” (pages 3 and 4 of Form 3520-A) should show the amount of 
the foreign trust’s income that is attributable to the beneficiary for U.S. income tax purposes. If the answer is “No,” to this 
question, the IRS asks the preparer to complete and attach a substitute Form 3520-A for the foreign trust to the Form 3520 
by the due date of the Form 3520 (and not the due date for the Form 3520-A). 

Line 23. This question asks the preparer to enter the gross value of the portion of the foreign trust that the filer treated as 
owning at the end of the tax year. 

This question requires the preparer to enter the FMV of the trust assets that the beneficiary is treated as owning. This 
includes all assets at FMV as of the end of the tax year. For this purpose of answering this question, the preparer is told to 
disregard all liabilities. 
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PART III: DISTRIBUTION TO A U.S. PERSON FROM A FOREIGN TRUST DURING THE 
CURRENT TAX YEAR 
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(e) FMV of property transferred.

(d) Description of property transferred.

(c) FMV of property received.

(b) Description of property received.

(a) Date of distribution.

24 requires an itemization of the distributions received in the columns discussed below:
lent to the beneficiary from the trust or constitutes uncompensated use of trust property, both of which must be reported on line 25. Line 
constructively, directly or indirectly) from a foreign trust trust during the current tax year, whether or not taxable, unless the amount is a 
To answer this question, the preparer must report any cash or the FMV of other property the beneficiary received (actually or 

current tax year, from the foreign trust (excluding loans and uncompensated use of trust property included on line 25).
Line 24. This question asks the preparer to disclose the cash amounts or FMV of property received, directly or indirectly, during the 

amount received as an amount from a portion of a foreign trust of which it is treated as the owner.
Part III entitled “Distribution to a U.S. Person From a Foreign Trust During the Current Tax Year,” the trust beneficiary must disclose the 



PART III: DISTRIBUTION TO A U.S. PERSON FROM A FOREIGN TRUST DURING THE 
CURRENT TAX YEAR 

Line 25. This question asks if during the tax year, the beneficiary (or a person related to the beneficiary) received a loan or uncompensated use of trust property from a related foreign 
trust. This is a “Yes” or “No” question. If the beneficiary or a U.S. person related to the beneficiary received a loan of cash or marketable securities, directly or indirectly, from a related 
foreign trust, or the uncompensated use of trust property, the amount of such loan or the FMV of the use of the trust property will be treated as a reportable distribution, whether or not 
taxable. For this purpose, a loan to the beneficiary or by an unrelated third party that is guaranteed by a foreign trust is generally treated as a loan from the trust.

If the preparer answers “Yes,” the preparer must complete columns (a) through (g) for each loan or use of trust property.

(a) FMV of loan proceeds or property.

(b) Date of original transaction.

(c)  Maximum term of repayment of obligation.

(d) Interest rate of obligation.

(e) Is the obligation a “qualified obligation.” 

(f) FMV of the qualified obligation.

(g) Amount treated as distribution from the trust (subtract column (f) from column (a)).

Line 26. This question asks for each obligation reported as a “qualified obligation,” (qualified obligations are discussed above) does the taxpayer agree to extend the statute of 
assessment of income or transfer tax attributable to the transaction, and any consequential income tax changes for each year that the obligation is outstanding, to a date 3 years after the 
maturity of the obligation? The answer asks for a “Yes” or “No” answer. 

As discussed above, in order to treat an obligation as a “qualified obligation,” the beneficiary must agree to extend the statute of limitations to 3 years after the maturity of the obligation. 
Failure to agree to extend the statute of limitations on a “qualified obligation” can have serious tax consequences.
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PART III: DISTRIBUTION TO A U.S. PERSON FROM A FOREIGN TRUST DURING THE 
CURRENT TAX YEAR 

Line 27. This question asks what the total distributions received during the current tax year.

This question asks the preparer to add line 24 of column (f) and line 25 of column (g).

Line 28. This question asks if at any time during the current tax year if the trust held an outstanding obligation of yours (or a 
person related to you) that you reported as a “qualified obligation”? This question calls for a “Yes” or “No” answer. If the 
preparer answered “Yes” to question 28, the preparer is instructed to complete columns (a) through (e) below for each 
obligation.

(a) Date of original loan transaction.

(b) Tax-year qualified obligation was first reported.

(c) Amount of principal payments made during the tax year.

(d) Amount of interest payments made during the tax year.

(e) Does the qualified loan still meet the criteria of a qualified obligation. 
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PART III: DISTRIBUTION TO A U.S. PERSON FROM A FOREIGN TRUST DURING THE 
CURRENT TAX YEAR 

Line 29. This question asks if the beneficiary received a “Foreign Grantor Trust Beneficiary Statement” from the foreign trust with respect to the distribution. This 
question calls for a “Yes” or “No” answer. If you answered “Yes” to question 29, attach the “Foreign Grantor Trust Beneficiary Statement” (page 5 of Form 3520-A) 
from the foreign trust and do not complete the rest of Part III with respect to the distribution. If a U.S. beneficiary receives a complete “Foreign Grantor Trust 
Beneficiary Statement” with respect to a distribution during the tax year, the beneficiary should treat the distribution for income tax purposes as if it came directly from 
the owner.

In addition to the basic identifying information (name, address, TIN, etc) about the foreign trust and its trustee, this statement must contain these items:

1. The first and last day of the tax year of the foreign trust to which this statement applies.

2. An explanation of the facts necessary to establish that the foreign trust should be treated for U.S. tax purposes as owned by another person. (The explanation 
should identify the Internal Revenue Code Section that treats the trust as owned by another person).

3. A statement identifying whether the owner of the trust is an individual, trust, corporation, or partnership.

4. A description of property (including cash) distributed or deemed distributed to the U.S. person during the tax year, and the FMV of the property distributed. 
5. A statement that the trust will permit either the U.S. beneficiary to inspect and copy the trust’s permanent books of account, records, and such other documents 
that are necessary to establish that the books should be treated for U.S. tax purposes as owned by another person. This statement is not necessary if the trust has 
appointed a U.S. agent. 

6. A statement as to whether the foreign trust has appointed a U.S. agent. If the trust has a U.S. agent, include the name, address, and TIN of the agent. 

If the preparer answered “No,” the preparer is instructed to  complete Schedule A with respect to the distribution.
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PART III: DISTRIBUTION TO A U.S. PERSON FROM A FOREIGN TRUST DURING THE 
CURRENT TAX YEAR 

Line 30. This question asks if the beneficiary received a “Foreign Nongrantor Trust Beneficiary Statement” from the foreign trust with 
respect to a distribution. This question calls for a “Yes” or “No” answer. If you answered “Yes,” attach the “Foreign Nongrantor Trust 
Beneficiary Statement” from the foreign trust. A “Foreign Nongrantor Trust Beneficiary Statement” must include the following items:

1. An explanation of the appropriate U.S. tax treatment of any distribution or deemed distribution for U.S. tax purposes, or sufficient 
information to enable the U.S. beneficiary to establish the appropriate treatment of any distribution or deemed distribution for U.S. tax 
purposes.

2. A statement identifying whether any grantor of the trust is a partnership or a foreign corporation. If so, attach an explanation of the 
relevant facts. 

3. A statement that the trust will permit either either the IRS or the U.S. beneficiary to inspect and copy the trust’s permanent books of 
account, records, and such other documents that are necessary to establish the appropriate treatment of any distribution or deemed 
distribution for U.S. tax purposes. This statement is not necessary if the trust has appointed a U.S. agent. 

4. The “Foreign Nongrantor Trust Beneficiary Statement” must also include the name, address, TIN numbers of the foreign trust and its 
trustees. 

In addition, you must complete either Schedule A or Schedule B. If the preparer answered “No,” the preparer must complete Schedule 
A with respect to that distribution.
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SCHEDULE A- DEFAULT CALCULATION OF TRUST DISTRIBUTIONS

If question 30 was answered “Yes,” the preparer may complete either Schedule A or Schedule B. Generally, however, if the 
preparer completes Schedule A in the current or prior years, the preparer should understand that the beneficiary must 
continue to complete Schedule A for all future years.

Line 31. This question asks the preparer to enter the amount from line 27.

Line 32. This question asks the preparer the number of years that the trust has been a foreign trust.

When answering question 32, the preparer should know that the instructions instruct the preparer to the best of his or her 
knowledge, state the number of years the trust has been in existence as a foreign trust and attach an explanation of the 
preparer’s basis for this statement. Consider any portion of a year to be a complete year. If this is the first year that the trust 
has been a foreign trust, the preparer should not complete the rest of Part III.

Line 33. This question asks the preparer to provide the total distributions received from the foreign trust during the 
preceding three years (or during the number of years the trust has been a foreign trust, if fewer than three years). 

To answer this question, the preparer must enter the total amount of distributions that the beneficiary received from the 
foreign trust during the three preceding tax years. For example, if a trust distributed $50 in year 1, $120 in year 2, and $150 
in year 3, the reported amount on line 33 would be $320 ($50 + $120 + $150). 
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SCHEDULE B- ACTUAL CALCULATION OF TRUST DISTRIBUTIONS

Schedule B of Form entitled “Actual Calculation of Trust Distributions” determines the U.S. taxable income of the foreign trust. In order 
to complete this schedule of the Form 3520, it is necessary to understand how a foreign trust is taxed. In calculating its taxable income, 
a foreign trust will receive a deduction for distributions to its beneficiaries the concept of “distributable net income” (“DNI”) for the 
taxable year is important. Foreign trusts must include both capital and ordinary income items in their DNI. Distributions to beneficiaries 
are considered first to carry out the DNI of the current year (pro rata to each item of income) and will be taxed to each U.S. beneficiary. 

If a foreign trust does not distribute all of its DNI in the current tax year, the undistributed DNI will be reclassified as “undistributed net 
income” (“UNI”). Distributions of the UNI of a foreign trust received by a U.S. beneficiary are taxed under the “throwback rule.” This rule 
treats a beneficiary as having received the income in the year in which it was earned by the trust. See IRC Section 667. The throwback 
rule results in tax being assessed at the beneficiaries’ highest marginal income tax rate for the year in which the income or gain was 
earned by the trust. This means that capital gains accumulated by a foreign trust are treated as ordinary income for tax purposes. In 
addition, an interest charge accrues for the period beginning with the year in which the income or gain is recognized and ending with 
the year that the UNI amount is distributed, and is assessed at the rate applicable to underpayments of tax (compounded daily).

In order to avoid the harsh throwback rules, the Department of Treasury and the IRS allows U.S. trust beneficiaries of a foreign trust to 
utilize the so-called “default method.” Under the default method, they are only taxed on the portion of a foreign trust distribution that 
exceeds 125 percent of the average distribution received during the prior three years is subject to the compounded interest charge 
application. 
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SCHEDULE B- ACTUAL CALCULATION OF TRUST DISTRIBUTIONS

Line 39. The preparer is directed to enter the amount from Line 27.

Line 40a. This question asks the preparer to enter the amount distributed from the foreign trust as ordinary income.

Enter on line 40a the amount received from the foreign trust treated as ordinary income for the current tax year. Ordinary income is all income that is 
not capital gains.

Line 40b. This question asks the preparer to disclose qualified dividends.

Qualified dividends are typically dividends from shares in domestic corporations and certain foreign corporations held for at least one year.

Lines 41a. and 41b. These questions ask the preparer to disclose accumulated distributions (this includes amounts that are tax exempt and non-tax 
exempt). 

Line 41a and Line 41b includes any accumulated distributions whether tax exempt from U.S. tax or not.

Lines 42a, 42b, 42c, and 42d. These questions ask the preparer to disclose short-term, long-term, and unrecaptured capital gains. 

Lines 42a, 42b, 42c, and 42d includes amounts received from the foreign trust that is treated as capital gains. 

Line 43. This question asks the preparer to disclose amounts treated as distributions from the trust corpus.

Line 44. This question asks the preparer to disclose amounts received from the foreign trust not included on lines 40a, 41a, 42a, 42b, and 43. 
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SCHEDULE B- ACTUAL CALCULATION OF TRUST DISTRIBUTIONS

Line 45. This question asks the preparer to disclose the amount of aggregate UNI.

This question requires the preparer to disclose the foreign trust’s aggregate UNI. For example, assume that a trust was 
created in 2013 and has made no distributions prior to 2019. Assume the trust’s ordinary income was $0 in 2018, $60 in 
2017, $124 in 2016, $87 in 2015, $54 in 2014, and $25 in 2013. Thus, for 2019, the trust’s UNI would be $350. If the trust 
earned $100 and distributed $200 during 2019 (so that $100 was distributed from accumulated earnings), the trust’s 2020 
aggregate UNI would be $250 ($350 + $100 - $200).

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l



SCHEDULE B- ACTUAL CALCULATION OF TRUST DISTRIBUTIONS

Line 46. This question asks the preparer to disclose the amount of the trust’s weighted undistributed net income.

The foreign trust’s weighted UNI is its accumulated income that has not been distributed, weighted by the years that it has accumulated income. To calculate weighted UNI, multiply the 
undistributed income from each of the trust’s years by the number of years since that year, and then add each year’s results. The instructions promulgated for Form 3520 provide 
guidance how to calculate weighted UNI as follows:

Year No. of years UNI from Weighted UNI
Since that year each year

2018 1 $0 $0

2017 2 60 120

2016 3 124 372

2015 4 87 348

2014 5 54 270

2013 6 25 150

To calculate a foreign trust’s UNI:

1. Begin with 2019 weighted UNI.

2. Add UNI at the beginning of 2019.

3. Add trust earnings in 2019.

4. Subtract trust distributions in 2019.

5. Subtract weighted trust accumulation distributions in 2019 (Weighted trust accumulation distributions are the trust accumulation distributions in 2019 multiplied by the applicable 
number of years from 2019).

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l



SCHEDULE B- ACTUAL CALCULATION OF TRUST DISTRIBUTIONS

Using the example above, the foreign trust’s 2020 weighted UNI would be $1,150, calculated as follows:

2019 weighted UNI $1,2

UNI at beginning of 2019 + 3

Trust earnings in 2019 +1
Trust distributions in 2019 - 2

Weighted trust distributions in 2019
($100 x 3.6) -3

2020 weighted UNI $1,1
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SCHEDULE B- ACTUAL CALCULATION OF TRUST DISTRIBUTIONS

Line 47. This question asks the preparer to calculate the trust’s number of years by dividing line 46 by line 45.

According to the instructions for Form 3520, line 47 is determined by calculating the trust’s applicable number of years by 
dividing line 46 by line 45. This would be the weighted UNI divided by the annual UNI. Using the examples in the 
instructions for lines 45 and 46, the foreign trust’s applicable number of years would be 3.6 in 2019 (1,260/350) and 4.6 in 
2020 (1,150/250).
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SCHEDULE C- CALCULATION OF INTEREST CHARGE

Schedule C entitled “Calculation of Interest Charge” calculates the interest charge on any UNI of the foreign trust. The preparer must complete 
Schedule C if there was an amount entered on line 37 or line 41a. 

Line 48. This question requires the preparer to enter the distribution amount from line 37 or line 41a. 

Line 49. This question requires the preparer to include the total accumulation distribution from line 28 of Form 4970.

According to the instructions, the preparer must include the amount from line 48 of the Form 3520 on line 1 of Form 4970, Tax on Accumulation 
Distribution of Trusts. Then the preparer must compute the tax on the total accumulation distribution using lines 1 through 28 on Form 4970. Finally, 
the preparer must enter line 49 the tax from line 28 on Form 4970.

Line 50. This question requires the preparer to enter the applicable number of years of the foreign trust from line 38 or 47.

Line 51. This question requires the preparer combine the interest rate on the total accumulation distribution.

According to the instructions, interest accumulates on the tax from line 49 for the date beginning on the date that is the applicable number of years 
prior to the applicable date and ending on the applicable date. For the purposes of making this interest calculation, the applicable date is the date 
that is mid-year through the tax year for which reporting is made. For portions of the interest accumulation period that are prior to 1996 (and after 
1976), interest accumulations at a simple rate of 6 percent annually, without compounding. For portions of the interest accumulation period that are 
after 1995, interest is compounded daily at the rate imposed on underpayments of tax under Internal Revenue Code Section 6621(a)(2). 
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SCHEDULE C- CALCULATION OF INTEREST CHARGE

Line 52. This question requires the preparer to disclose the interest charge by multiplying the amount on line 49 by the 
combined interest rate on line 51.

Line 53. This question requires the preparer to disclose the tax attributes to accumulation distributions.

The preparer must report this amount as additional tax (“ADT”) on the appropriate line of the U.S. beneficiary’s tax return. 
For individual taxpayer’s, ADT is disclosed on line 8 on Schedule 2.
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U.S. RECIPIENTS OF GIFTS OR BEQUESTS RECEIVED DURING THE CURRENT TAX 
YEAR FROM FOREIGN PERSONS

U.S. Recipients of Gifts or Bequests Received During the Current Tax Year from Foreign Persons

Line 54. This question asks the preparer to disclose any foreign gives is received from a nonresident alien or foreign trust 
that exceeds $100,000. The preparer must answer “Yes” or “No” to this question.

If the preparer answers “Yes,” complete the columns for line 54.

To calculate the threshold amount of $100,000, the preparer must aggregate gifts from different foreign nonresident aliens 
and foreign estates. In addition, line 54 requires the preparer to disclose foreign gifts that exceed $5,000 on line 54.

Line 55. This question requires the preparer to disclose gifts received from foreign corporations or foreign partnerships that 
exceed $16,388 on the columns for line 55. 

Line 56. This question requires the preparer to answer whether he or she had reason to believe that a foreign donor made 
a gift or bequest the beneficiary acted as a nominee or intermediary for any other person. 
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CONTESTING FORM 3520 PENALTIES IN COURT

Under Internal Revenue Code Section 6677(a), if any United States Person beneficiary receives (directly or indirectly) a distribution 
from a foreign trust, that person is required to make a return with respect to such a trust using IRS Form 3520, and show thereon the 
name of the trust, the amount of the aggregate distribution received, and any other data the IRS may require. A foreign gift, bequest, 
or inheritance that exceeds $100,000 must also be disclosed on a Form 3520. The IRS may assess an annual penalty equal to 35 
percent of the gross value of the trust or 35 percent of the gross value of the property transferred from the trust if a Form 3520 is not 
timely filed. The IRS may also assess a penalty under Internal Revenue Code Section 6039F equal to 25 percent of a foreign gift if it is 
not timely disclosed on a Form 3520. Finally, the IRS may assess an annual penalty of $10,000 or 5 percent of the gross reportable 
amount of a foreign trust (whichever is greater) on an individual required to file an IRS Form 3520-A. 
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CONTESTING FORM 3520 PENALTIES IN COURT

The penalties associated with Form 3520 are classified as  “assessable penalties” meaning that the IRS can assess and collect these 
penalties without providing an individual an opportunity for prepayment Tax Court judicial review. The tax law seems to indicate that if 
an individual does not agree with an IRS penalty assessment associated with the failure to timely file an IRS Form 3520 or 3520-A his 
only option would be to pay the penalty in full, file administrative refund claims with the IRS, and sue the government for a refund of 
the penalty in either a United States district court or Court of Federal Claims. This solution is easier said than done for many. 

Although the Internal Revenue Code implies that an 3520 penalty  can only be judicially reviewed in refund litigation before a United 
States district court or Court of Federal Claims, in certain cases, a penalty assessed by the IRS for filing to timely file a Form 3520 or 
Form 3520-A can be judicially reviewed in a prepaid forum such as the Tax Court. 
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CONTESTING FORM 3520 PENALTIES IN COURT

Once the IRS assesses a 3520 penalty, it will demand payment of the penalty. If the penalty is not paid, the IRS will commence enforced 
collection actions by issuing approximately three notices reminding the individual of the assessed penalty and accumulating interest. If 
the IRS does not receive payment in response to these letters, the IRS will issue a notice to the individual that was assessed the 3520 
penalty concerning his or her right to a Collection Due Process Hearing under Internal Revenue Section 6330 or 6320. This letter is 
typically entitled “Final Notice of Intent to Levy and Notice of Your Right to a Hearing” or “Notice of Federal Tax Lien Filing and Your 
Right to a Hearing.” However, sometimes the IRS issues notices which inconspicuously inform the individual of an opportunity for a 
Collection Due Process hearing. Anyone who wishes to attempt to contest a Form 3520 and/or Form 3520-A penalty in court without 
having to pay the penalty in full should not ignore or dismiss this correspondence. This correspondence not only provides an individual 
an opportunity to contest a penalty in an administrative hearing known as a “Collection Due Process Hearing,” requesting a Collection 
Due Process Hearing is a prerequisite to judicial review of the international penalty by the Tax Court. 

The request for a Collection Due Process Hearing must be made within 30 days of the date of the final notice. An individual can must 
request a Collection Due Process Hearing on an IRS Form 12153, Request for a Collection Due Process or Equivalent Hearing. The Form 
12153 must be completed in its entirety and must state the reason for contesting the international penalty in detail.  
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CONTESTING FORM 3520 PENALTIES IN COURT

Once the IRS receives the Form 12153, it will schedule the Collection Due Process Hearing with the IRS Office of Appeals. This hearing 
is usually conducted telephonically with an Appeals Officer. During the hearing, the individual will be provided an opportunity to argue 
the issues raised on the Form 12153. Shortly after the conclusion of the Collection Due Process Hearing, the IRS Office of Appeals will 
issue a so-called Notice of Determination.” If the Notice of Determination does not favorably resolve the international penalty, the 
individual who was assessed the penalty has the right to seek judicial review of the determination by filing a petition with the United 
States Tax Court. The petition must be filed within 30 days after the date stated on the determination letter. Judicial review may only 
be raised as to the issues that were raised in the Collection Due Process Hearing. 
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THE TYPE OF TAX COURT JURISDICTION AND JUDICIAL REMEDIES AVAILABLE

The Tax Court can offer an individual two types of review: de novo review or abuse of discretion review. The Tax Court can offer an 
individual de novo judicial review. This review is used to question how the IRS applied or interpreted the law in assessing an 
international penalty. Basically, the Tax Court starts from the beginning and reviews the facts along with the evidence of the case. The 
Tax Court will typically conduct a trial to determine whether the assessment of an individual is liable for the international penalty 
asserted by the IRS. A de novo review provides an individual the best opportunity to contest an international penalty. All other 3520 
penalty cases brought before the Tax Court through a Collection Due Process Hearing are reviewed under an abuse of discretion 
standard. The Tax Court will not disturb a 3520 penalty assessment unless it is arbitrary, capricious, clearly unlawful, or without sound 
basis in fact or law.
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A LITIGANT CANNOT HAVE HAD A PRIOR OPPORTUNITY TO CONTEST A 3520 PENALTY TO 
OBTAIN A DE NOVO STANDARD OF REVIEW 

An individual may raise a Collection Due Process Hearing challenge to the existence or amount of an international penalty only if he or 
she “did not receive any statutory notice of deficiency for such tax liability or did not otherwise have an opportunity to dispute such tax 
liability.” See IRC Section 6330(c)(2)(B). 

As assessable penalties, 3520 penalties are not subject to deficiency procedures. See Smith v. Commissioner, 133 T.C. 424, 428-430 
(2009). Notwithstanding the absence of a notice of deficiency, a taxpayer may be able to dispute international penalties (without 
paying them first) by resisting IRS collection efforts through the Collection Due Process Hearing and then seeking review in the United 
States Tax Court. See Williams v. Commissioner, 131 T.C. 54, 58 (2008); Gardner v. Commissioner, 145 T.C. 161 (2015)(upholding Tax 
Court jurisdiction to review penalties in the Collection Due Process context). But this route to prepayment judicial review is available 
only if the taxpayer “did not otherwise have an opportunity to dispute such tax liability.” See IRC Section 6330(c)(2)(B).

For example, in Yari v. Commissioner, 143 T.C. 157 (2014), aff’d,___F. App’x___, 2016 WL 5940054 (9th Cir. Oct. 13, 2016), the IRS 
assessed an “assessable penalty” against the taxpayer and issued him a notice of intent to levy. After receiving a notice of 
determination sustaining the levy, the taxpayer petitioned the United States Tax Court. There was no evidence in the record that the 
taxpayer had received notice of the assessment, that he had been offered the opportunity to protest the assessment, or (if so) that he 
had taken advantage of that opportunity. Under these circumstances, the Tax Court allowed the taxpayer to contest the amount of the 
penalty because he had not had a prior opportunity to dispute it. 
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A LITIGANT CANNOT HAVE HAD A PRIOR OPPORTUNITY TO CONTEST A 3520 PENALTY TO 
OBTAIN A DE NOVO STANDARD OF REVIEW 

Under this framework, a taxpayer in a Collection Due Process Hearing case is entitled to challenge his or her underlying “assessable penalty” only if 
he or she did not have a prior opportunity to dispute it. For this purpose, a prior opportunity includes “a prior opportunity for a conference with 
Appeals.” See Treas. Reg. Section 301.6330-1(e)(3), Q&A-E2, Proced. & Admin. Regs. The United States Tax Court has sustained the validity of this 
regulation even though the taxpayer had no right to judicial review of the prior Appeals Office determination. See Lewis v. Commissioner, 128 T.C. 
48, 60-61 (2007). Since Lewis, the United States Tax Court has consistently precluded an individual from raising a liability challenge in a “assessable 
penalty” case when he had an opportunity to present that challenge to the Appeals Office before the IRS commenced collection action. 

This means if an individual had, and availed himself of, a prior opportunity of contesting an “assessable penalty” by filing a protest with IRS before a 
Collection Due Process Hearing was conducted, the Tax Court will not have jurisdiction to review an international penalty under a de novo 
standard. Thus, if an individual requests an administrative hearing (other than a Collection Due Process Hearing) to contest a 3520 penalty and the 
hearing is granted, an individual cannot contest a 3520 penalty, at least not under a reasonable cause standard. Even if an individual did not 
request an administrative hearing with the IRS to contest a 3520 penalty, if the IRS provided a taxpayer with an opportunity to contest the penalty 
through some resemblance of an appeals conference and the individual refused to participate in the hearing, this may deprive the individual of the 
ability to contest a 3520 penalty under a de novo standard. See IRC Section 6330(c)(2)(B).

The most common defense for challenging the existence or amount of a 3520 penalty is probably whether or not the individual assessed the 
penalty acted with reasonable cause. Although reasonable cause may be the most common defense to a 3520 penalty, it may not always be the 
best defense to the penalty.  An individual can also challenge a 3520 penalty under Section 6751 in a de novo proceeding. lesser known but 
probably more important defense than reasonable cause 
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A LITIGANT CANNOT HAVE HAD A PRIOR OPPORTUNITY TO CONTEST A 3520 PENALTY TO 
OBTAIN A DE NOVO STANDARD OF REVIEW 

Section 6751 of the Internal Revenue Code requires the IRS to follow two procedural requirements when imposing penalties against 
taxpayers. First, an individual must receive notice of the penalty and how that penalty is computed. In 3520 penalty cases. This 
requirement is usually easily satisfied in a 3520 penalty case. Second, the “initial determination” to assess a penalty must be approved 
“in writing” by the “immediate supervisor” or an “approved higher official.” According to Internal Revenue Code Section 6751(b), all 
penalties (with the exception of Section 6651, 6654, and 6655 penalties) must comply with certain procedural requirements. They also 
include “any other penalty automatically calculated through electronic means.” See IRC Section 6751(b)(2)(B). According to the IRS, 
this means “no Service human employee makes an independent judgment with respect to the applicability of the penalty.” See IRM 
20.1.1.2.3(5). Essentially, if a computer makes the determination, then the supervisory approval probably is not required. However, 
where any judgment regarding the applicability of the penalty exists, Section 6751 must be satisfied.  See Journal of Tax Practice & 
Procedure, Spring 2021, Questioning IRS Approval of Penalties Under Code Sec. 6751, by Joshua D. Smeltzer. This is the case even 
for penalties the IRS for many years has argued are not actually penalties but instead are taxes. 

For example, under Internal Revenue Code Section 6672, a 100 percent penalty (equal to the amount of the tax that should have been 
withheld and paid to the IRS) is imposed on a person responsible for willfully failing to collect and pay over the withholding taxes. 
Because the penalty is assessed to reimburse the government for lost withholding tax revenues, and not more, the IRS has argued that 
it is “essentially” a tax. In Chadwick v. Commissioner, 154 T.C. 84 (2020), decided that “from the person sanctioned” a Section 6672 
liability are “penalties” under the Internal Revenue Code and “in the ordinary sense of the word.” The Tax Court also determined that, 
as a penalty, Section 6672 was subject to the statutory requirements of Section 6751(b). Under this broad interpretation of a penalty , 
unless a statutory exception exists, all penalties found in the Internal Revenue Code are subject to the requirements of Section 6751. 
This includes 3520 penalties.
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TAX COURT JURISDICTION BASED ON AN ABUSE OF DISCRETION STANDARD

Even if an individual cannot challenge a 3520 penalty under de novo standard, does not mean all avenues to prepayment litigation are 
foreclosed.  An individual can potentially attack a 3520 penalty under an abuse of discretion theory. An abuse of discretion is measured 
by the arbitrary or capricious standard. To determine if the IRS acted arbitrarily or capriciously or in abuse of its discretion, the Tax 
Court will presume that the IRS acted correctly in assessing an assessable penalty and is not permitted to substitute its judgment for 
the IRS’. The Tax Court should be certain that the IRS acted within the scope of its authority in assessing an international penalty, and it 
should determine whether the “decision was based on a consideration of relevant factors and whether there has been a clear error of 
judgment.” See Ocean Advocates v. Army Corps of Engineers, 361 F.3d 1108, 1118 (9th Cir. 2004) (explaining review under Section 
706(2)(A) of the Administrative Procedure Act). 
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TAX COURT JURISDICTION BASED ON AN ABUSE OF DISCRETION STANDARD

In order to satisfy the abuse of discretion standard in regards to the assessment of the 3520 penalty, the IRS’ record should contain an explanation as to why the 
international penalty was assessed. There must also be a rational connection between the facts found and the reason for the assessment of the penalty. The IRS 
announced recently that they will begin to automatically assess penalty for the delinquent filing of Form 3520s and Form 3520-A. Given that the IRS is now 
essentially automatically assessing penalties associated (without considering the individual facts and circumstances of each case) with untimely filed Form 3520s 
and Form 3520-As, these penalty assessments are subject to attack under the abuse of discretion standard. With that said, just because the IRS has assessed a 
penalty without properly considering the facts and circumstances of each case, does not mean that the Tax Court will have the ability to reconsider an 
international penalty on a de novo basis. Instead, in these circumstances, the Tax Court will likely remand the matter back to the IRS for further consideration. For 
example, the United States Supreme Court has stated:

“If the record before the agency does not support the agency action, if the agency
has not considered all relevant factors, or if the reviewing court simply cannot evaluate
the challenged agency action on the basis of the record before it, the proper court, 
except in rare circumstances, is to remand to the agency for additional investigation or
explanation. The reviewing court is not generally empowered to conduct a de novo 
injury into the matter being reviewed and to reach its own conclusions based on such an
inquiry.” See Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985).

The remedy for abuse of discretion is typically a remand of the case back to the IRS to reconsider the assessment of the international penalty. Although this 
remedy is not as compelling as a trial de novo, at least it offers the individual an opportunity to contest the penalty before the IRS with the supervision of the Tax 
Court. Anyone considering raising an abuse of discretion argument before the Tax Court should understand that the burden of proof will be on them. This means 
the individual should obtain the IRS’ administrative record through a FOIA. This permits this argument adequate time to develop before it reaches the Tax Court.  
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Key Learning Resources

• IRC Sec. 6048 – Foreign trust reporting (Form 3520).
• IRC Sec. 6677 – Civil penalties for failing to file (or not filing a 

complete) a Form 3520.
• IRC Sec. 6039F - Civil penalty for failure to report foreign gifts or 

bequests. 
• IRS Notice 97-24 – Excellent discussion of reporting requirements
• Internal Revenue Manual, Penalty Handbook (IRM 20.1.1)
• United States v. Boyle
• Wilson Case 
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Who Must File

1. You are the responsible party for reporting a reportable event that 
occurred during the current tax year, or you are a U.S. person who 
transferred property (including cash) to a related foreign trust (or a 
person related to the trust) in exchange for an obligation or you 
hold.

2. You are a U.S. person who, during the current tax year, is treated as 
the owner of any part of the assets of a foreign trust under the 
rules of sections 671 through 679.
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Who Must File

3. You are a U.S. person (including a U.S. owner) or an executor of the 
estate of a U.S. person who received (directly or indirectly) a distribution
from a foreign trust during the current tax year; or
You are a U.S. person who is a U.S. owner or beneficiary of a foreign trust 
and in the current tax year you or a U.S. person related to you received 
(1) a loan of cash or marketable securities (including an extension of 
credit) directly or indirectly from such foreign trust, or (2) the 
uncompensated use of trust property; or
You are a U.S. person who is a U.S. owner or beneficiary of a foreign trust 
and in the current tax year such foreign trust holds an outstanding 
qualified obligation of yours or a U.S. person related to you.
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Who Must File

4.   You are a U.S. person who, during the current tax year, received 
either: 
a. More than $100,000 from a nonresident alien individual or a 

foreign estate (including foreign persons related to that 
nonresident alien individual or foreign estate) that you treated 
as gifts or bequests; or

b. More than $16,649 from foreign corporations or foreign 
partnerships (including foreign persons related to such foreign 
corporations or foreign partnerships) that you treated as gifts.
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When and 
Where to File
• In general, a U.S. person's Form 3520 is due 

on the 15th day of the 4th month following 
the end of such person's tax year for 
income tax purposes, which, for individuals, 
is April 15

• Send Form 3520 to the following address. 

Internal Revenue Service Center 

P.O. Box 409101 

Ogden, UT 84409

Certified, Return Receipt if paper filed
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Penalties: 35%
• Section 6677. A penalty applies if Form 3520 is not timely filed or if the 

information is incomplete or incorrect (exception if reasonable cause). 

• Generally, the initial penalty is equal to the greater of $10,000 or the 
following:

• 35% of the gross value of any property transferred to a foreign trust for 
failure by a U.S. transferor to report the creation of or transfer to a 
foreign trust in Part I. 

• 35% of the gross value of the distributions received from a foreign 
trust for failure by

• 5% of the gross value of the portion of the foreign trust's assets treated 
as owned by a U.S. person under the grantor trust rules (sections 671 
through 679), if the foreign trust (a) fails to file a timely Form 3520-A 
and furnish the required annual statements to its U.S. owners and U.S. 
beneficiaries, or (b) does not furnish all of the information required by 
section 6048(b) or includes incorrect information.
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Continuation Penalty

• Additional penalties will be imposed if the 
noncompliance continues for more than 90 
days after the IRS mails a notice of failure to 
comply with the required reporting.

• Reasonable cause. No penalties will be 
imposed if the taxpayer can demonstrate 
that the failure to comply was due to 
reasonable cause and not willful neglect. IRC 
Sec. 6677(d).
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IRC Section 6677.  Failure to file information 
with respect to certain foreign trusts
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Deficiency Procedures Do Not Apply
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• IRS can assess the penalty during the audit or by sending a notice 
through the U.S. Mail.  IRC Sec. 6677(e). 

• The taxpayer does not have the right to petition U.S. Tax Court; this 
means that there is no pre-payment forum.  

• If a taxpayer is unable to administratively resolve the penalty, the 
taxpayer must pay the penalty and file a suit for refund in Federal 
district court. 



Hypothetical: IRS Audit

IRS audits the taxpayer for the year 2011 and discovers that the taxpayer 
is the owner of a foreign trust established in the Cook Islands.  The 
Revenue Agent imposes a civil penalty for failure to file a Form 3520. 
What are the taxpayer’s procedural options? 

Practice Tip: During an IRS Civil Examination, make sure to timely file the 
form to avoid the continuation penalty.  This can sometimes be a 
racehorse as the practitioner runs to gather information to timely make 
the deadline.  
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During an IRS Civil Examination, 
the IRS Revenue Agent will 
issue a Letter 4618 imposing 
the Initial Penalty of $10,000, 
and if the taxpayer fails to file 
the form within 90 days, the 
IRS will impose a Continuation 
Penalty.

What if you don’t agree with 
the filing obligation during 
audit?  Catch 22 situation. 
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Procedural Options
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File & Pay

File the Form 3520 
and pay the civil 
penalty

Protest

File the Form 3520 
and file a written 
protest with IRS 
Office of Appeals.

Collections

If the taxpayer is not 
successful, the case 
will go into 
Collections, and IRS 
will take collection 
action.  



Penalties Foreign Gifts

• Section 6039F. In the case of a failure to timely report foreign gifts 
described in section 6039F, the IRS may determine the income tax 
consequences of the receipt of such gift, and a penalty equal to 5% of 
the amount of such foreign gifts applies for each month for which the 
failure to report continues (not to exceed a total of 25%). 

• No penalty will be imposed if the taxpayer can demonstrate that the 
failure to comply was due to reasonable cause and not willful 
neglect. See section 6039F for additional information
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What is a Foreign Gift?
6039F(b) Foreign Gift
For purposes of this section, the term “foreign gift” 
means any amount received from a person other than a 
United States person which the recipient treats as a gift 
or bequest.  Such term shall not include any qualified 
transfer (within the meaning of section 2503(e)(2)) or any 
distribution properly disclosed in a return under section 
6048(c).
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Best Practices
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Memorialize the foreign gift in an affidavit or gift letter that is signed under 
penalty of perjury and notarized at the time of the gift. 

• Attach the bank statement showing the receipt of the in-bound wire transfer as further 
substantiation

In the case of a bequest, the affidavit should be executed by the executor or 
administrator of the foreign estate and attach appropriate substantiation 
(letters testamentary or trust)

Contemporaneous documents are the best evidence to position the 
taxpayer to avoid civil penalties. 

File a timely Form 3520 reporting the foreign gift or inheritance. 



Hypothetical: Late-Filed Form 3520

Taxpayer receives $250,000 wire transfer from parent living in Germany in 
the year 2018.  Taxpayer uses the funds to purchase a house in California.  
Taxpayer informs her CPA about foreign gift, and CPA late-files a Form 
3520 reporting the foreign gift with a written explanation that the 
taxpayer was unaware of the filing obligation.  

Two years later, the IRS issues a notice imposing a civil penalty for failing 
to timely file the Form 3520.   The penalty amount is $62,500 ($250,000 x 
25%).  What are the taxpayer’s options? Could the taxpayer have utilized 
the IRS Streamlined Procedures? 
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What is Reasonable Cause? 
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A Treasury Regulation provides that, to demonstrate 
"reasonable cause," a taxpayer filing a late return must 
show that he "exercised ordinary business care and 
prudence and was nevertheless unable to file the return 
within the prescribed time.” Treas. Reg. § 301.6651-1(c)(1).

The IRS has identified several categories of reasonable cause 
for a delayed filing and payment, including “the death or 
serious illness of the taxpayer” and “advice from a tax 
advisor.”  Internal Revenue Manual 20.1.1.3.2.2.1 (11-25-
2011), 20.1.1.3.3.4.2 (11-21-2017).  





Internal 
Revenue 
Manual

www.irs.gov/irm





United States v. Boyle, 469 U.S. 241 (1985)

• The leading case interpreting the terms of “reasonable cause and “willful neglect” in section 6651(a) is 
United States v. Boyle, 469 U.S. 241 (1985). 

• There, Robert Boyle was the appointed executor of his mother’s will, and Boyle retained an attorney to 
file the estate tax return.  The attorney overlooked the matter and filed the return late.  The issue was 
whether Boyle’s reliance on his attorney was “reasonable cause” for failure to meet the deadline.”  Id. 
at 247.  

• The Court held that the estate executor was not relieved of his duty on the grounds that the attorney, 
as the executor’s agent, was expected to attend to the matter. The Court reasoned, in part: 

“Congress has placed the burden of prompt filing on the executor, not on some agent or employee 
of the executor. * * * That the attorney, as the executor's agent, was expected to attend to the 
matter does not relieve the principal of his duty to comply with the statute.” Id. at 249-250. 
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Boyle (Continued)

The Supreme Court distinguished the case where a taxpayer relied on the advice of 
his attorney or accountant, who advised that it was unnecessary to file a return at 
all.  According to the Court, such reliance would constitute reasonable cause, even 
if the advice was erroneous.  The Court reasoned: 

“Courts have frequently held that ‘reasonable cause’ is established when a 
taxpayer shows that he reasonably relied on the advice of an accountant or 
attorney that it was unnecessary to file a return, even when such advice 
turned out to have been mistaken.”  [Citations omitted.] Id. at 250. 
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Boyle (continued)

The Court also distinguished the situation where a taxpayer relies on an accountant or 
attorney for professional advice.  The Court reasoned, in part: 
“When an accountant or attorney advises a taxpayer on a matter of tax law, such as 
whether a liability exists, it is reasonable for the taxpayer to rely on that advice.  Most 
taxpayers are not competent to discern error in the substantive advice of an accountant or 
attorney.  To require the taxpayer to challenge the attorney, to seek a ‘second opinion,’ or 
to try to monitor counsel on the provisions of the Code himself would nullify the very 
purpose of seeking the advice of a presumed expert in the first place.  See Haywood 
Lumber, supra, at 771. ‘Ordinary business care and prudence’ do not demand such actions.  
(Emphasis added.)”  Id. at 250 – 251 (Emphasis added). 
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District Court 
Lowers Penalties 
for Form 3520 
Nonfiling to Zero

• In Wilson, the U.S. District Court for 
the Eastern District of New York 
ruled that the IRS could assess only 
a 5% penalty (not both a 5% 
penalty and a 35% penalty) for an 
individual’s untimely filing of a 
2007 Form 3520.

• Wilson v. United States, No. 19-cv-
5037 (BMC), 2019 U.S. Dist. LEXIS 
199902 (E.D.N.Y. Nov. 17, 2019)
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Observations from Wilson Case
• Identify the trust owner and beneficiary. Key to the Wilson 

case was the fact that the taxpayer was both the owner of 
the foreign trust and the sole beneficiary.  Determine the 
trust owner and the beneficiary(ies). If the taxpayer is both 
the grantor/owner of the trust and a beneficiary, the IRS 
cannot assess the more substantial 35% penalty and is 
limited to the 5% penalty under Sec. 6677. 

• Does the case involve an asset protection trust? Look to see 
if the case involves an asset protection trust, which the 
taxpayer established in a foreign jurisdiction to guard against 
creditors. If so, the facts of the case may be like Wilson, and 
the penalty limited to 5%. Obtain a copy of the trust 
document and review it.
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Observations from Wilson Case

• Check penalty computation. Confirm that the IRS correctly computed the civil penalty 
based on the account balance at the close of the year. If the taxpayer terminated the 
trust and transferred the assets back to his bank accounts in the United States before 
the end of the year, the penalty would be zero. This presumably was the result in the 
Wilson case. The IRS field agent probably reviewed the taxpayer’s bank statements to 
compute the penalty amount. So, taxpayers should carefully review the IRS penalty 
statements and determine how the IRS calculated the penalty.

• File a FOIA request. If it is difficult to ascertain how the IRS computed the penalty 
based on the IRS penalty notice, file a Freedom of Information Act request to obtain a 
copy of the administrative file. This file presumably should contain the agent’s working 
papers, which show how the agent computed the penalty during the field audit.
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Certified Specialist in Taxation Law by the California Board of Legal Specialization, State 
Bar of California

Adjunct Professor of Law at University of San Francisco in the LLM (Taxation)
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Outline and Agenda 
I. Determining owners and responsible parties
II. Reportable events

A. Obligations
B. Gratuitous transfers
C. Qualified obligations
D. Distributions and calculations
E. Gifts and bequests
F. Other form items

III. IRC Section 6677 penalties for failure to file and relief provisions
A. Calculation of penalties
B. Section 6048 special rules
C. Reasonable cause exception

IV.   Form 3520 reporting and schedule preparation



Form 3520 Annual Return to Report Transactions with 
Foreign Trusts and Receipt of Certain Foreign Gifts
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Form 3520 Page 1
Page One
 Filer’s tax year and classification
 Type of filer 

Part I:
 U.S. transferor of assets to foreign trust
 U.S. holder of a foreign trust’s obligation
 Executor of U.S. estate’s transfer to a 

foreign trust, ownership of foreign trust 
assets before death, or inclusion of foreign 
trust’s assets in estate

Part II:
 U.S. owner of foreign trust assets
Part III:
 U.S. person received distribution, loan of 

cash or securities, or uncompensated use of 
foreign trust property

 Foreign trust holds qualified loan obligation 
of U.S. person 

Part IV:
 U.S. person received a foreign gift or 

inheritance  
 Filer’s identifying information
 Identifying information of foreign trust
 Foreign trust’s U.S. agent’s identifying information 
 Information regarding decedent’s status with 

respect to foreign trust 
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Form 3520 Page 2

Part I 
 Report U.S. person’s transfers to 

foreign trust 
 Gifts or bequests
 Schedule A – Loans and 

qualified obligations of 
foreign trust or related party

 Schedule B – Gratuitous 
transfers for less than FMV 
or no consideration 
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Form 3520 Page 3

Part I (continued)
 Schedule B – Gratuitous 

transfers continued –
Complete lines 15 through 
18 only if U.S. agent not 
appointed 
 Beneficiaries
 Trustee 
 Other authority 
 Trust agreement and 

other documents 
required to be filed

 Schedule C – Report U.S. 
holder’s qualified obligations 
of related foreign trust or 
related party 
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Form 3520 Page 4
Part II 
 U.S. owner of foreign trust
Part III
 Distributions from foreign trust
 Uncompensated use of foreign trust

property
 Loans and qualified obligations from

foreign trust as holder
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Form 3520 Page 5
Part III (continued)
 Foreign trust distributions
 If foreign grantor trust 

beneficiary statement received 
then avoid completing Part III

 If foreign nongrantor trust 
beneficiary statement received 
then complete Sections A or B 
and C if applicable 

 If foreign grantor or nongrantor 
trust beneficiary statement not 
received then must complete 
Sections A and C 

 IRC Subchapter J throwback 
rules require additional tax and 
interest on accumulation 
distributions reported on Form 
4970
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Form 3520 Page 6

Part IV
 Report U.S. person’s gifts or 

inheritances received from a 
nonresident foreign individual, 
estate, or distribution from U.S. 
trust owned by foreign person 

 Filing threshold >$100K USD total 
foreign gifts per year

 Report information for each gift
received >$5K USD 

 Report gifts >$16,649 USD from 
foreign corporation or partnership 
or distribution from a U.S. trust with
foreign owner

 U.S. taxpayer’s and preparer’s
signature block 



Professional Biography 
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ALISON N. DOUGHERTY, J.D., LL.M., CPA
Partner
Aronson LLC

Alison N. Dougherty provides tax services as a Partner at Aronson LLC. She specializes in U.S.
international tax reporting, compliance, consulting, planning, and structuring. She is a technical subject
matter leader of Aronson’s international tax services practice area. She has extensive experience assisting
clients with U.S. tax reporting and compliance for offshore assets and foreign accounts. She provides
outbound U.S. international tax guidance to U.S. individuals and businesses with activities in other
countries. She also provides inbound U.S. international tax guidance to nonresident individuals and foreign
businesses with activities in the United States. She has worked extensively in the area of U.S. international
tax reporting and compliance with the preparation and review of the U.S. Federal Forms 5471, 8992, 8993,
926, 8865, 8858, 5472, 1042, 1042-S, 8621, 8804, 8805, 8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F,
1040-NR, 3520, 3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and FBAR. She has counseled
U.S. taxpayers regarding the outbound formation, capitalization, acquisition, operation, reorganization, and
liquidation of foreign companies. She has advised on the inbound structuring and related U.S. tax
consequences of U.S. businesses owned by nonresident individuals and foreign companies. She has
significant experience with U.S. Federal nonresident withholding tax, foreign partner withholding tax, and
FIRPTA withholding tax. She has assisted U.S. taxpayers with IRS amnesty program disclosures of
offshore assets and foreign accounts. Alison is responsible for tax services client engagements for
U.S. taxpayers including U.S. C corporations, S corporations, partnerships, individuals, and foreign
companies.

Alison is a tax attorney and a CPA with more than 11 years of experience working in public accounting with
a focus on international tax services for businesses and individuals. Alison practiced law as a corporate tax
attorney and she worked as a tax manager in corporate industry prior to joining Aronson in 2010.

Alison is a student in the online Bachelor of Science degree program in Computer Science with
concentration in Software Engineering at Southern New Hampshire University. She completed online
graduate level accounting courses at SNHU to earn academic credits required for the CPA exam. Alison
completed the AICPA U.S. International Tax Certificate in 2021 with 48.5 CPE credits earned in 12
international tax courses. She completed the LL.M. (Master of Laws) in Securities and Financial Regulation
in 2004 with academic distinction at Georgetown University Law Center. She completed the LL.M. (Master
of Laws) in Taxation in 2000 and the Juris Doctor in 1999 at the University of Denver College of Law. She
completed a Bachelor of Arts degree in Foreign Language in 1995 at Virginia Commonwealth University.
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