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Background - FTAIA 

 Attempted to clarify the long standing standard that the 

Sherman Act applies to “conduct that was meant to produce 

and did in fact produce some substantial effect in the United 

States”. 

 The Sherman Act “shall not apply to conduct involving trade 

or commerce (other than import trade or commerce) with 

foreign nations unless: 
 

1. such conduct has a direct, substantial, and reasonably 

foreseeable effect, 

2. such effect gives rise to a claim under the provisions of [this Act] 

… 

 was not designed to expand in any significant way the 

Sherman Act scope as applied to foreign commerce 
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Background – FTAIA (cont’d) 

 The FTAIA removes from the reach of the Sherman Act: 
 

1. export activities and, 

2. other commercial activities taking place abroad unless those 

activities adversely affect  

 domestic commerce,  

 imports to the U.S. or  

 exporting activities of one engaged in such activities within 

the U.S. F. Hoffman-LaRoche Ltd. v. Empagran S.A. 542 U.S. 

155, 161 (2004) 
 

 9th Circuit: The FTAIA’s requirement that the defendants conduct 

have a “direct, substantial, and reasonably foreseeable effect” on 

domestic commerce displaced the intentionality requirement of 

Hartford Fire (509 U.S. at 796) 

 © 2017. Arnall Golden Gregory LLP 
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Background – FTAIA (cont’d) 

 A concern raised with Congress was that any extraterritorial 

application of U.S. law creates the potential for friction with foreign 

nations 

 

 With the FTAIA, Congress struck a balance involving the Sherman 

Act’s application to conduct that involves foreign conduct 

 

 The Supreme Court has passed on opportunities to clarify the 

scope of FTAIA when it denied petitions for cert in Hsuing v. United 

States, 778 F.3d 738 (9th Cir. 2014), as amended (Jan. 30, 2015); 

and Motorola Mobility LLC v. AU Optronics Corp., 775 F.3d 816 (7th 

Cir. 2014), as amended (Jan. 12, 2015) 

 

 

 
© 2017. Arnall Golden Gregory LLP 
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Background – FTAIA (cont’d) 

 However, the Supreme Court’s decision in RJR Nabisco v. 

European Community, 136 S.Ct. 2090 (2016) – which addressed 

the extraterritorial application of the federal RICO statute – cited to, 

and may ultimately help shape, the FTAIA 

 

 Pertinently, in RJR, the Supreme Court emphasized the distinct 

extraterritorial issues raised by either extending substantive 

antitrust law to foreign conduct, or extending a private right of 

action to foreign injuries.  Making this distinction comports with both 

the 7th and 9th Circuit holdings in Motorola and Hsuing, 

respectively. 

 

 

© 2017. Arnall Golden Gregory LLP 
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Background – FTAIA (cont’d) 

 A concern raised with Congress was that any extraterritorial 

application of U.S. law creates the potential for friction with foreign 

nations 
 

 Section 6(a) of the FTAIA makes the Sherman Act inapplicable to non-

import foreign commerce when the effect on the U.S. is insignificant. 
 

 The European Union:  Indicated that the application of antitrust laws 

to conduct involving sales outside Europe is justified … when that 

conduct has an “immediate, substantial, and foreseeable effect” in 

Europe. Case T-286/09, Intel Corp. v. Comm`n, §§ 231, 233-36, 243-

44 (Gen. Ct. June 12, 2014). 
 

 Courts: The Sherman Act applies to foreign conduct that was meant to 

produce and did in fact produce some substantial effect in the United 

States. Hartford Fire Ins. Co. v. Cal., 509 U.S. 764, 796 (1993). 

 
© 2017. Arnall Golden Gregory LLP 
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AU Optronics Corp, et al. 

 Defendants: On March 13, 2012, AU Optronics 

Corporation of America (“AUOA”); AU Optronics (“AUO), 

a Taiwanese Company; AUO’s retailer and two 

executives from AUO. 

 

 Conviction: Conspiracy to fix prices in violation of the 

Sherman Act. 

 

© 2017. Arnall Golden Gregory LLP 
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United States District Court 

District court denied a motion to dismiss the indictment and 

rejected the argument that the indictment was deficient for 

failing to allege an “intended and substantial effect” on U.S. 

commerce as required by the Foreign Trade Antitrust 

Improvements Act (“FTAIA”). 

EIGHT 
week trial $500 mil 

Taiwanese  

& Korean  
LCD  

electronic  

manufacturer 

 

© 2017. Arnall Golden Gregory LLP 
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United States District Court (cont’d) 

District  Court held that the FTAIA was inapplicable 

to the import activity conducted by the defendants 

and the FTAIA did not bar prosecution of the price 

fixing conspiracy involving both foreign and 

domestic conduct. 

 

The jury held that the price fixing was per se illegal 

and that AUO was liable for $500 million damages 

 

 

Individuals sentence to 36 months in prison and a 

$200,000 fine. 

 © 2017. Arnall Golden Gregory LLP 
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Ninth Circuit Appeal 

On July 10, 2014, the Ninth Circuit affirmed the convictions 

of all defendants (United States v. Hui Hsiung, 758 F.3d 

1074 (9th Cir. 2014). 
 

The Ninth Circuit held that: 

 

© 2017. Arnall Golden Gregory LLP 

Foreign Trade Improvements Act of 1982, 15 U.S.C.  § 6a (“FTAIA”) 

either did not apply or that its requirements were satisfied 
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Ninth Circuit Appeal (cont’d) 

 Defendants: A bulk of the panels were sold to third parties 

worldwide, rather direct import to the United States, the nexus to 

U.S. commerce was insufficient under the FTAIA. 
 

 9th Circuit: Indicated they need not reach the alternate theory under 

the FTAIA relating to the domestic effects of the transaction. 

 © 2017. Arnall Golden Gregory LLP 

>$600M 
 in sales 



16 

FTAIA Issues in AU Optronics 

1. Does the FTAIA affect subject matter jurisdiction of the 

district court or does it relate to the scope of coverage 

of the antitrust laws? 

 

 

 
 

 

 

– The FTAIA removes conduct from the Sherman Act’s reach 

 

© 2015. Arnall Golden Gregory LLP 

Jurisdiction vs Coverage 

Held:  FTAIA is not a subject matter jurisdiction limitation on the 

power of federal courts but a component of the merits of a 

Sherman Act claim. 



17 

FTAIA Issues in AU Optronics 

2. Was the indictment insufficient because the 

Government failed to mention the FTAIA by name or 

statutory citation? 
 

 

 

 
 

 

– No prejudice from the indictment’s failure to cite the FTAIA 

– The defendants’ conduct constituted “import trade” and falls 

outside the scope of the FTAIA 

– The indictment was replete with allegations that the defendants 

engaged in import trade 

 

 © 2017. Arnall Golden Gregory LLP 

Name vs Statutory Citation 

Held:  The indictment contained the factual allegations necessary 

to establish that the FTAIA either did not apply or that its 

requirements were satisfied. 
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FTAIA Issues in AU Optronics 

3. Did the Government proceed on a domestic effects 

exception to the FTAIA? 
 

 

 

 
 

 

– The indictment sufficiently alleged such conduct. 

– Circuit: Conduct has a “direct” effect for purposes of the 

domestic effects exception to the FTAIA “if it follows as an 

immediate consequence of the defendants’ activity. 

– Court: A “proximate causation” standard exists for a causal 

connection to give rise to the plaintiff’s claim. 

 

 © 2017. Arnall Golden Gregory LLP 

Domestic Effects 

Held:  The allegations gave fair notice that the defendants conduct 

had a direct, substantial and reasonably foreseeable effect 

on U.S. Commerce. 
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Lotes Co., Ltd. v. Hon Hai Precision Industry Co., 

753 F.3d 395 (2nd Cir. 2014) 

© 2017. Arnall Golden Gregory LLP 

Plaintiff (Lotes) 
 

USB Manufacturer  

in Taiwan 

Defendant 

 

Competing foreign 

USB Manufacturer 

Sherman Act Allegation: 
 

the use of ownership of patents to 

acquire a monopoly in the 

relevant market 

2nd Circuit:  

 Dismissed the case under Rule 12 

 Held that the FTAIA was applicable, went to the merits of the case 

and not any jurisdictional requirements.  

 The domestic effects did not give rise to the Plaintiff’s harm 
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Motorola Mobility LLC v. AU Optronics,  

2015 WL 137907 (7th Cir. 2015) 

Court:  

 held there was no import commerce exclusion since Motorola 

imported the panels into the U.S.  

 held the effects on U.S. commerce were remote 

 the immediate victim of the Sherman Act violation was Motorola’s 

foreign subsidiaries and that the derivative injury did not give rise to 

an antitrust claim 

Thus, Illinois Brick was applicable and the rights of foreign nations to 

regulate their own economies was impacted 

 © 2017. Arnall Golden Gregory LLP 

United States 

 
panels bought or delivered 

for assembly here 
 

1% Foreign 

Subsidiaries 

 

panels bought and shipped 

for resale in U.S. 
 

42% Abroad 

 
panels incorporated and 

sold outside the U.S. 

57% 
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Motorola Mobility LLC v. AU Optronics,  

2015 WL 137907 (7th Cir. 2015) 

 The Court dismissed the Import Commerce exclusion 

 The Court held that there was no domestic effect, even if Motorola 

had made the purchase 

 The DOJ filed an amicus brief after the Motorola I decision and 

argued that the decision could jeopardize their criminal enforcement 

 7th Circuit agreed to rehear Motorola I as a panel and in Motorola II 

held that Motorola failed to meet the FTAIA Prong 2 (did effect give 

rise to a claim under the antitrust laws) 

 The Court adopted the reasoning of the Lotes 2nd Circuit opinion 

(“An effect never precedes its cause”) The Court did leave Prong I 

(what is sufficiently “direct”) unsettled 

 Thus, we now have two standards to determine whether foreign 

conduct has a direct effect on domestic commerce – the “reasonably 

proximate causal nexus” (Seventh and Second) and the “immediate 

consequence” standard (Ninth).  

 © 2017. Arnall Golden Gregory LLP 
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Lower Court Decisions 

 Maricultura Del Norte v. World Business Capital, Inc, 159 

F.Supp.3d 368 (S.D.N.Y. 2015) 

– Distinguishes 2nd Circuit’s decision in Lotes 

– Mexican companies engaged in aquaculture and fishing 

operations sued publically-traded Nevada company with fish and 

farm operations in Mexico, and finance company specializing in 

providing loans to foreign businesses engaged in international 

trade with U.S. 

– Plaintiffs had credit agreement with finance company; through 

agreement divulged confidential information 

– Alleged that finance company revealed confidential information to 

Mexican competitors, who then conspired to exclude Plaintiffs 

from the Bluefin Tuna market in the U.S. by exploiting the 

confidential information 

 

© 2017. Arnall Golden Gregory LLP 
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Lower Court Decisions 

 Maricultura Del Norte v. World Business Capital, Inc, 159 

F.Supp.3d 368 (S.D.N.Y. 2015) 

– Court found that “when anticompetitive activity is directed at an 

import market in the United States, the FTAIA does not apply.”  

Because Plaintiffs alleged that the defendants had precluded 

them from exporting goods into the United States, the pleading 

thus alleged an impact on import trade and import commerce into 

the United States. 

– Unlike Lotes, this suit was not barred by the FTAIA because 

Plaintiffs alleged that the anticompetitive activities had an 

immediate impact on the U.S. Bluefin Tuna market 

 

© 2017. Arnall Golden Gregory LLP 
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Lower Court Decisions 

 Maricultura Del Norte v. World Business Capital, Inc, 159 

F.Supp.3d 368 (S.D.N.Y. 2015) 

– Plaintiffs were not component manufacturers whose products 

only reached the U.S. market after multiple iterations of 

incorporation into higher level products; rather, Plaintiffs’ product 

was “part of a chain of commerce that might eventually reach the 

United States.” 

– The Court noted that “[t]he Second Circuit [in Lotes] did not 

consider whether the import exception would have applied in that 

case, but recognized that its interpretation of the domestic effects 

exception required leaving room for the FTAIA’s ‘separate import 

exclusion,’ which concerns foreign anticompetitive conduct with 

an immediate impact on U.S. markets.” 

 

© 2017. Arnall Golden Gregory LLP 
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Lower Court Decisions 

 Costco Wholesale Corp. v. AU Optronics Corp., 2016 WL 

4017462 (W.D. Wash. 2016) 

– Distinguishes 7th Circuit’s decision in Motorola 

– Same defendant as in Motorola – Costco also alleging conspiracy to fix 

the prices for thin-film transistor liquid crystal display panels (“TFT-LCD” 

panels), and that Costco therefore paid too much for products 

incorporating TFT-LCD panels 

– AU Optronics asserted that in order to meet the “gives rise to” prong of 

the FTAIA’s domestic effects exception, Costco must specifically show 

that its “specific injury arose from the domestic effect of which it 

complains.”  

– The Court disagreed, noting that in Motorola, the 7th Circuit “found that 

the effect of anticompetitive conduct on domestic U.S. commerce did not 

give rise to an antitrust cause of action because ‘the immediate victims of 

the price fixing were [Motorola’s] foreign subsidiaries.’” (citing Motorola at 

819-20) 

 

 © 2017. Arnall Golden Gregory LLP 
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Lower Court Decisions 

 Costco Wholesale Corp. v. AU Optronics Corp., 2016 WL 

4017462 (W.D. Wash. 2016) 

– In this case, Costco did not make its purchases through foreign 

subsidiaries – it purchased finished products (e.g., TVs) from U.S 

vendors who, in turn, purchased from the conspirators 

– “The domestic effect – the increased prices as a result of the 

cartel’s price fixing – was felt by Plaintiff entirely in the U.S.  

Additionally, the increased prices that Plaintiff paid for the 

products containing fixed-price panels was, of course, specific to 

Plaintiff.  The domestic effects exception was satisfied.” 

 

 

© 2017. Arnall Golden Gregory LLP 
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Civil Application 

 Civil plaintiffs have argued that the FTAIA only restricts 

the reach of federal antitrust laws 

 Thus, if state antitrust actions are brought involving 

indirect purchaser claims, is the FTAIA applicable? 

– Will there be an impact on damages in state law cases? 

– What about state claims brought in arbitration proceedings; with 

the FTAIA apply (courts are split)? 

– Does the FTAIA apply in foreign arbitrations when U.S. law was 

stipulated in the contract? 

– Does federal policy preempt contrary state law policy? 

 

 

© 2017. Arnall Golden Gregory LLP 
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Questions 

 Are the Motorola and Lotes decisions inconsistent with the Ninth Circuit 

 Will the U.S. Supreme Court grant cert. on these issues 

 Are consumers harmed – derivative injury 

 What does “direct” mean for “Direct, Substantial and Reasonably Foreseeable” 

 Has cert. been granted 

 How do Lotes and Motorola impact upon the “give rise to” prong 

 Are Plaintiff’s better off suing in the 9th Circuit 

 Are the global enforcement authorities in sync on the FTAIA issue 

 How does a company protect itself from these decisions 

 Why is the extraterritorial reach of the Sherman Act so important for DOJ 

 Has DOJ changed its prosecutorial posture in light of these decisions 

 What is the implication for private civil suits: 

 Motorola (7th Circuit) set a limit in civil actions brought due to the “gives rise to” 

prong 

 Is this a proximate cause standard as well 

 Does the FTAIA apply to state law antitrust claims 

 Does the FTAIA apply to the Clayton Act or the FTC Act 

 

 
© 2017. Arnall Golden Gregory LLP 
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A. Earlier decisions deemed the FTAIA’s limitations to be 
jurisdictional. 

1. The Second Circuit in Filetech S.A. v. France Telecom S.A., 157 F.3d 
922 (2d Cir. 1998), did not question that the issue was one of 
jurisdiction.  

2. The Seventh Circuit considered the FTAIA as an instance of 
Congress exercising its power to limit the jurisdiction of the federal 
courts. United Phosphorus Ltd. V. Angus Chemical Co., 322 F.3d 
942 (7th Cir. 2003) (en banc). 

I. Subject Matter Jurisdiction, or a Component of the Merits? 
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B. In Arbaugh, the Supreme Court held that Congress must 
clearly state that statutory limitations are jurisdictional for 
them to be treated as such. 

1. Does the provision “speak in jurisdictional terms or refer in any 
way to the jurisdiction of the district courts”? Arbaugh v. YBH 
Corp., 546 U.S. 500, 515 (2006). 

2. “[W]hen Congress does not rank a statutory limitation on coverage 
as jurisdictional, courts should treat the restriction as 
nonjurisdictional in nature.” Id. at 516. 

I. Subject Matter Jurisdiction, or a Component of the Merits? 
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C. The FTAIA does not speak in jurisdictional terms or refer to 
the jurisdiction of the courts. 

1. Every court of appeals that has considered the issue since 2006 
has held that the FTAIA imposes a merits limitation. 

2. Congress was exercising its authority to create and define 
elements of a claim, rather than its Article III power to limit 
jurisdiction. Animal Science Products, Inc. v. China Minmetals 
Corp., 654 F.3d 462, 469 (3d Cir. 2013). 

3. References to the jurisdiction of the courts in the legislative 
history were not enough to outweigh the clear, non-jurisdictional 
language of the statute. Lotes v. Hon Hai Precision Industry Co., 
753 F.3d 395, 407 (2d Cir. 2014). 

I. Subject Matter Jurisdiction, or a Component of the Merits? 
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D. Practical Consequences: 

1. FTAIA issues are now decided only after full discovery. 

2. The burden of proof becomes easier for the plaintiff to satisfy. 

3. A court would not be able to determine on its own initiative 
whether the requirement is met. 

4. A jury, not a judge, is the proper trier of facts pertaining to 
essential elements of a claim. 

5. A motion to dismiss for failure to state a claim does not result in 
loss of supplemental jurisdiction. 

 

I. Subject Matter Jurisdiction, or a Component of the Merits? 
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The FTAIA sets out a two-pronged test: 

I. Is the action classified as import trade or import commerce? 

II. If it is not, did it have  

1) a direct, substantial, and reasonably foreseeable effect (A) on trade or 
commerce which is not trade or commerce with foreign nations, or on 
import trade or import commerce with foreign nations; or (B) on 
export trade or export commerce with foreign nations, of a person 
engaged in such trade or commerce in the United States; and 

2) Did such effect gives rise to a claim under the provisions of the 
Sherman Act? 

 

So what is “import commerce”? 

II. Scope of the “Import Commerce” Exception 
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A. The circuits are in disagreement as to how to define 
“import commerce.” 

1. The Third Circuit inquires whether the defendants’ alleged 
anticompetitive behavior was directed at an import market. 
Animal Science Products. 

2. The Seventh Circuit focuses on the identity of the importer. 
Motorola Mobility v. AU Optronics Corp., 775 F.3d 816 (7th Cir. 
2014). 

3. The Ninth Circuit provides no definitive definition, but rejects the 
Third Circuit’s “targeting” approach and focuses instead on the 
location of the sale and price negotiations. U.S. v. Hui Hsiung,  
778 F.3d 738 (9th Cir. 2015). 

 
II. Scope of the “Import Commerce” Exception 
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B. Third Circuit: “Directed at an import market” 

1. The import trade or commerce exception does not require that the 
defendants be the physical importers of goods. 

2. Functioning as the physical importer may satisfy the requirement, 
but it is not a prerequisite. 

3. “[T]he import trade or commerce exception requires that the 
defendants’ conduct target import goods or services.” 

II. Scope of the “Import Commerce” Exception 
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C. Seventh Circuit: Identity of the Importer 

1. Goods bought by an American company (or its subsidiaries) and 
delivered to the American company in the United States fall under 
the import commerce exception. 

2. Goods bought by a foreign company or subsidiary, incorporated 
into a finished product, and then shipped to the United States do 
not fall under the import trade or commerce exception; it was 
Motorola, the plaintiff, rather than the defendants, who imported 
the LCD panels into the U.S. 

 

II. Scope of the “Import Commerce” Exception 
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D. Ninth Circuit: Not Much Imagination Required 

1. “[The] phrase means precisely what it says.” 

2. Rejects the Third Circuit’s “targeting” approach. 

3. Focuses on the location of the sale and price negotiations. 

II. Scope of the “Import Commerce” Exception 
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E. Judge Donato’s decision in In re Capacitors Antitrust 
Litigation, (N.D. Ca. Sept. 30, 2016), set out some clear 
rules: 

• Products billed to entities in the U.S. fall within the import exception. 

• Products billed to foreign entities but shipped to the U.S. are import 
commerce. 

• Products billed and shipped to a foreign entity are not import commerce. 

• Classification of products incorporated into final products destined for 
sale in the United States depends on the facts of the case. 

II. Scope of the “Import Commerce” Exception 
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• The courts are all over the map. 

• Clear and sensible rules like those laid out by Judge Donato in In re 
Capacitors seem consistent with the statute and circuit court rulings. 

• The Third Circuit’s “directed at the import market” test seems overly 
broad and would drive a hole through the statute. 

II. Scope of the “Import Commerce” Exception 
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The Sherman Act “shall not apply to conduct involving trade or 
commerce . . . with foreign nations unless such conduct has  

a direct, substantial, and reasonably foreseeable effect”  
on domestic commerce . . .  

 

A. Circuits are split on the definition of “direct.” 

B. No court has defined “substantial.” 

C. The courts agree that “reasonably foreseeable” is an objective 
standard. 

III. “Direct, Substantial, and Reasonably Foreseeable” 
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D. “An immediate consequence of the defendant’s activity.” 

1. “[P]roceeding without interruption from one point in time or 
space without deviation or interruption.” United States v. LSL 
Biotechnologies, 379 F.3d 672, 680 (9th Cir. 2004). 

2. Other statutory interpretations use the same meaning: “an effect 
is ‘direct’ if it follows as an immediate consequence of the 
defendant’s activity. 

3. The delay of innovation and research has no direct effect, but 
price-fixing of unfinished products to be finished in the U.S. might. 

III. “Direct, Substantial, and Reasonably Foreseeable” 
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E. “Reasonably proximate causal nexus.”  

1. The Seventh Circuit in Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 
845, 856 (7th Cir. 2012) and the Second Circuit in Lotes Co., Ltd. V. 
Hon Hai Precision Industry Co., 735 F.3d 395, 409 (7th Cir. 2014) 
explicitly reject the “immediate consequence” rule. 

2. “[A] less stringent approach reflects the better reading of the 
statute.” 

3. This definition avoids a focus on “spatial and temporal separation,” 
but could lead to an endless chain of causation.  

4. In Motorola Mobility, the Seventh Circuit found a direct effect 
where components were sold to foreign manufacturers, 
incorporated into cell phones, and the cell phones were sold in the 
U.S. How many links must there be in a causal chain before the 
effect is “remote” rather than “direct”? 

III. “Direct, Substantial, and Reasonably Foreseeable” 
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F. “An immediate consequence of the defendant’s activity.” 

1. Hui Hsiung v. United States purports to apply the “immediate 
consequences” test, but found that the defendant’s actions had a 
direct effect despite ambiguity and uncertainty of the extent of 
that effect. 

2. A “constellation of events” can all lead to one direct effect on U.S. 
commerce. 

3. However, this does not necessarily apply if the component is a 
small part of the finish product.  

4. This suggests that the “immediate consequences” test is quite 
flexible and as a practical matter may not differ significantly from 
the “reasonable proximate nexus” test. 

III. “Direct, Substantial, and Reasonably Foreseeable” 
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• For many years, this prong was the focus of the analysis.  

• Recently the focus has been on the second prong looking into whether 
the effect on domestic commerce gave rise to a claim under the Sherman 
Act, which now has more importance. 

III. “Direct, Substantial, and Reasonably Foreseeable” 
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• For many years, this prong was the focus of the analysis.  

• Recently the focus has been on the second prong looking into whether 
the effect on domestic commerce gave rise to a claim under the Sherman 
Act, which now has more importance. 

III. “Direct, Substantial, and Reasonably Foreseeable” 
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IV. “Gives Rise To” 

Did the effect give rise to a claim under the Sherman 
Act? 

 

• In 2004, the Supreme Court clarified that the FTAIA precludes 
foreign purchasers from bringing suit under the U.S. antitrust 
laws based on a foreign injury that is “independent of any 
adverse domestic effect.”  F. Hoffman-LaRoche Ltd. v. 
Empagran S.A., 542 U.S. 155, 161 (2004). 

– In other words, there must be an effect in a U.S. market that 
gives rise to the particular plaintiff’s claim, not just 
someone’s claim. 

– Lower courts have since applied a proximate causation 
standard to determine whether an effect on U.S. commerce 
gave rise to the plaintiff’s claim. 
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IV. “Gives Rise To” 

• Motorola Mobility v. AU Optronics, 775 F.3d 816 (7th Cir. 

2015) rejected claims based on the FTAIA where the 

defendant did not physically import goods: 

– Background:  Manufacturers sold LCD panels to Motorola’s foreign 

subsidiaries, which assembled cell phones and then sold and 

shipped the phones to Motorola for resale in the U.S. 

– The Seventh Circuit held that the sales did not give rise to a U.S. 

antitrust claim because the immediate victims of the price fixing 

were Motorola’s foreign subsidiaries. 
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IV. “Gives Rise To” 

• Motorola Mobility decision 

– Immediate victims of the price fixing were Motorola’s foreign 

subsidiaries.  

• “[T]he cartel-engendered price increase in the components and in the price of 

cellphones that incorporated them occurred entirely in foreign commerce.”  

– Declined to treat Motorola and its foreign subsidiaries as a single 

integrated enterprise.  

– Determined that Motorola suffered, at most, a derivative injury, 

which does not give rise to an antitrust claim.  
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IV. “Gives Rise To” 

• Motorola Mobility decision (con’t) 

– Also found that Motorola’s claim collided with indirect-purchaser 
doctrine of Illinois Brick.  

• “Because it is difficult to assess the impact of a price increase at one level of 
distribution on prices and profits at a subsequent level, and thus to apportion 
damages between direct and indirect (i.e., subsequent) purchasers (here, between 
Motorola's subsidiaries, Motorola the parent, and Motorola's cellphone customers), 
the indirect-purchaser doctrine cuts off analysis at the first level.” 

– “There is still more that is wrong with Motorola’s case – the rampant 
extraterritorial application of U.S. law.”  

• “[T]o give Motorola rights to take the place of its foreign companies and sue on their 
behalf under U.S. antitrust law would be an unjustified interference with the right of 
foreign nations to regulate their own economies.”  
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IV. “Gives Rise To” 

• The DOJ and Motorola came to a fork 
in the road  

– As amicus, DOJ argued that the LCD 
price-fixing conspiracy had direct, 
substantial, and reasonably 
foreseeable effect on U.S. imports 

– But DOJ declined to take a position on 
damage claims by civil plaintiffs 
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IV. “Gives Rise To” 

• Lotes Co. v. Hon Hai Precision Industry Co., 753 F.3d 395 (2nd 
Cir. 2014) rejected claims based on FTAIA because the alleged 
harm to Lotes preceded the domestic effects of the conduct: 

– Background:  Lotes alleged that defendants violated Sherman 

Act by attempting to use their ownership of key patents 

covering new technology (USB 3.0) to acquire a monopoly in 

USB connectors. 

– The Second Circuit held that the alleged domestic effects did 

not give rise to the plaintiff’s harm. 
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IV. “Gives Rise To” 

• Lotes  

– The allegedly higher prices of computers with USB 3.0 connectors in 
the U.S. did not cause Lotes’s alleged injury of being excluded from  
market for USB 3.0 connectors.  

– That injury flowed directly from the defendant’s exclusionary conduct 
in a non-U.S. market, which preceded any effect on a U.S. market.  
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IV. “Gives Rise To” 

• Practitioners questioned whether Motorola and Lotes 
signaled a more aggressive application of the “gives rise to” 
prong.  

• More recently, district courts have split on whether to follow 
Motorola. 

• In Re Cathode Ray Tube Antitrust Litigation (N.D. Cal. Nov. 15, 2016) 
declined to follow Motorola. 

• In Re Refrigerant Compressors Antitrust Litigation (E.D. Michigan 
Oct. 21, 2016) followed Motorola. 
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IV. “Gives Rise To” 

• The “gives rise to” element is ripe for further litigation. 

• Parties may try to avoid Motorola, Lotes, and similar 
decisions by bringing state law claims.   

– Not completely settled whether the FTAIA would preclude state law 
claims the same way it blocks federal antitrust claims. 

– Concerns about permitting state law claims to evade FTAIA and 
underlying policy considerations. 

– Recent decision states that plaintiffs had “not cited any federal or 
state decisions that extend the reach of state law beyond the FTAIA, 
and the court declines to do so here.”  In re Capacitors Antitrust 
Litigation (N.D. Cal. Sept. 30, 2016). 
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IV. “Gives Rise To” 

• Component Cartels 

– Some of the largest cartel investigations and civil suits have targeted 
foreign suppliers of components that were incorporated overseas into 
finished products later sold in the U.S. (e.g., LCDs used in Motorola 
phones). 

– Courts applying the FTAIA to claims arising from foreign component 
cartels have not used a consistent approach. 

– Where a component cartel allegedly harms U.S. consumers by 
increasing the price of a finished product manufactured abroad, but 
does not actually impair the competitive process in a U.S. market, does 
the conduct actually “give[] rise to” a claim under U.S. antitrust laws? 
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V. Criminal Cases 

• In United States v. Hui Hsiung, 758 F.3d 1074 (9th Cir. 
2014), the Ninth Circuit affirmed the convictions of 
AU Optronics Corp. and two of the company’s executives.  

• The court held that the FTAIA either did not apply or that its 
requirements were satisfied.  

– The court found it need not resolve whether the effect of 

defendants’ conduct was sufficiently direct because the alleged 

conduct affected import commerce. 

• In other cases, such as capacitors, DOJ relied on the fact that 
at least some of the sales constituted import commerce. 
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V. Criminal Cases 

• In Motorola, the Seventh Circuit explained that Illinois Brick 
does not apply to government actions, and suggested that its 
decision would not prevent DOJ from prosecuting the LCD 
conspiracy. 

• The court quoted at length from an article that urges 
preserving DOJ’s ability to prosecute international cartels, 
while using Illinois Brick to bar civil damage cases where 
components of goods sold in the U.S. are subject to price 
fixing overseas. 
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V.  Criminal Cases 

• DOJ and FTC Guidelines for International Operations state: 

“[C]riminal enforcement actions brought by the Department, on 
behalf of the United States, do not seek to redress a pecuniary injury 
to the government.  Instead, such actions are brought by the sovereign 
to enjoin or prosecute a violation of its laws.  In such cases, a direct, 
substantial, and reasonably foreseeable effect on U.S. commerce 
would give rise to the sovereign’s claim.” 

• In other words, DOJ/FTC claim that their actions invariably 
satisfy the “gives rise to” test. 

• Effects on volume of commerce or other penalty 
considerations? 
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