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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet connection.
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A link to the Attendance Affirmation/Evaluation will be in the thank you email that you 
will receive immediately following the program.

For CPE credits, attendees must participate until the end of the Q&A session and 
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• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
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at www.straffordpub.com.
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The Evolving FTC Landscape

 Significant complexity added with the Tax Cuts and Jobs Act (TCJA) in 
2017
 Movement to a modified exemption regime
 Introduction of the global intangible low taxed income (GIlTI) and 

branch baskets
 Movement from a FTC pooling concept to a “properly attributable 

to” standard
 Overhaul of most FTC expense allocation and apportionment 

regulations to accommodate changes
 FTCs make or break the tax profile of most multi-national 

organizations

 The overlay of current tax policy proposals will change the landscape 
even more dramatically with potentially:
 Movement to a “country by country” approach vs aggregate by 

basket
 Potential mandatory exclusion of high taxed earnings
 Increase in US rate overall with corresponding increase to GILTI rate
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Summary of the Proposed GILTI Changes

Provision Existing Rules (TCJA) American Jobs Plan Senate Framework

GILTI effective tax rate 10.5% (increasing to 13.125% in 
2026)

21% (effected through 
reduction of Section 250 

deduction to 25% from current 
50%)

Potentially between 60% and 
100% of corporate tax rate in 

effect (effected through 
reduction of Section 250 

deduction)

GILTI calculation / Foreign tax 
credit calculation

Global aggregate 
basis

Country-by-country 
basis

Country-by-country basis or 
removal of high-taxed income

10% QBAI reduction to GILTI Yes No No

Taxation of foreign oil & gas 
extraction income (FOGEI) No Yes Unclear
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SIMPLIFIED GILTI CALCULATION:

Net Tested Income 110

Less DTIR (11)

GILTI Inclusion 99

GILTI Inclusion 99

Gross Up (13 tested taxes X .9) 12

250 Deduction (50%) 56

GILTI Inclusion 56

U.S.. Liability (21%) 12

Est. FTC (80%) 10

Residual U.S. Tax 1

Summary of the Proposed 
GILTI Changes

CURRENT GILTI REGIME

CFC 1
(Country A)

CFC 2
(Country B)

USCo
(U.S.)

Tested income: 100
Foreign taxes: 10

QBAI: 100

Tested income: 10
Foreign taxes: 3

QBAI: 10

ASSUMPTIONS:

 GILTI inclusion percentage = 90% 
 HTE not applicable
 §250 limitation not applicable
 CFCs are taxed at non-reduced statutory rates in Country A and Country B (10% 

and 30%, respectively)



PROPOSED GILTI REGIME

Summary of the Proposed GILTI Changes

CFC 1
(Country A)

CFC 2
(Country B)

USCo
(U.S.)

Tested income: 100
Foreign taxes: 10

QBAI: N/A

Tested income: 10
Foreign taxes: 3

QBAI: N/A
ASSUMPTIONS:
 GILTI inclusion % for each country = 100%
 HTE not applicable
 §250 limitation not applicable
 CFCs are taxed at non-reduced statutory rates in Country A and Country B (10% and 30%, respectively)

SIMPLIFIED GILTI CALCULATION 
(COUNTRY A):

Net Tested Income 100

GILTI Inclusion 100

Gross Up 10

250 Deduction (25%) 28

GILTI Inclusion 82

U.S.. Liability (28%) 23

Est. FTC (80%) 8

Residual U.S.. Tax 15

SIMPLIFIED GILTI CALCULATION 
(COUNTRY B):

Net Tested Income 10

GILTI Inclusion 10

Gross Up 3

250 Deduction (25%) 3

GILTI Inclusion 10

U.S.. Liability (28%) 3

Est. FTC (80%) 3

Residual U.S.. Tax 0
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FTC Rules in General
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FOREIGN TAX CREDITS

Because the United States taxes U.S. persons on their worldwide income, the foreign tax credit was 
enacted in 1918 to prevent U.S. taxpayers from being taxed on their foreign-source income by both the 
foreign country where the income is earned and by the United States. The foreign tax credit is intended to 
allow a U.S. taxpayer to reduce the U.S. federal income tax on its foreign-source income (but not on U.S. 
source income) by the foreign income taxes paid on the foreign income. Credits are denied under Section 
901(j) for taxes of certain countries with which the United States does not maintain diplomatic relations, 
and also under the anti-boycott provisions of Section 908. 

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l



FOREIGN TAX CREDITS

To be allowable under Section 901(b), the foreign tax must be an “income, war profits (or) excess profits 
tax paid or accrued...to any foreign country or to any possession of the United States.” Credits also are 
allowed under Section 903 for a “tax paid in lieu of a tax on income...otherwise generally imposed by any 
foreign country or by any possession of the United States.” 

Subject to the foregoing, Section 901(a) provides a “direct” credit or deduction against U.S. tax on foreign-
source income for foreign taxes directly paid or accrued by a U.S. person. The foreign tax credit provisions 
are elective on a year-by-year basis, and the election can be changed at any time within the refund period. 
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FOREIGN TAX CREDITS- Section 960

Section 960, as amended by the 2017 Tax Cuts and Jobs Act, adopts a new “properly attributable to” 
standard to determine the amount of foreign taxes deemed paid by U.S. shareholders of CFCs with respect 
to certain income inclusions from CFCs, including amounts included in the U.S. shareholder’s gross income 
under Section 951(a). Also effective for years beginning after 2017, the 2017 Act repealed Section 902, 
which previously provided deemed-paid foreign tax credits with respect to actual and deemed dividends 
received from certain foreign corporations. 

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l18



FOREIGN TAX CREDITS- Section 960

Section 960(a) now provides that U.S. shareholders that include “any item of income under Section 
951(a)(1)” with respect to any CFC shall be deemed to have paid “so much of such foreign corporation’s 
foreign income taxes as are properly attributable to such item of income.” Thus, as a threshold matter, 
Section 960(a) provides a basis for deemed-paid credits with respect to inclusions under Section 
951(a)(1)(A) (Subpart F inclusions), Section 951A (GILTI), and Section 956 inclusions. As part of the price of 
claiming the Section 960 foreign tax credit, a shareholder must gross up the inclusion by the amount of 
foreign taxes properly attributable to it pursuant to Section 78. 

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l19





Section 904 Limitation
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FOREIGN TAX CREDITS- Section 904 Limitation

To prevent the use of foreign tax credits to offset U.S. tax on U.S. -source income, Section 904 provides 
various limitations. The overall limitation under Section 904(a) is expressed by a formula:

U.S. Taxes on Worldwide Taxable (before FTCs) X

Foreign-Source Taxable Income 
Worldwide Taxable Income + Section 904(b)(4) expenses

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l22



SEPARATE BASKET LIMITATIONS

Separate basket limitations are provided under Section 904(d) to prevent foreign taxes paid on highly-taxed 
foreign income from being used to offset residual U.S. tax on low-taxed foreign income. Income 
categorized in one basket cannot offset income in another basket. For tax years after 2017, there are 
specific baskets for passive income, GILTI, foreign branch income, and one general, catchall basket for 
active business income. Detailed rules are provided for the allocation of expenses against foreign-source 
income. Specific rules apply to require the recharacterization of foreign source income for a year 
subsequent to a foreign loss year as U.S.-source income. The limitation formula above is applied separately 
to each basket, and the results are combined for the total foreign tax credit for the year. For foreign tax 
credits applicable to the GILTI basket, there is an 80% limitation. Any amount includible in the gross income 
of a domestic corporation under GILTI, such domestic corporation shall be deemed to have paid foreign 
income taxes equal to 80% of the product of such domestic corporation’s inclusion percentage multiplied 
by the aggregate tested foreign income taxes paid or accrued by CFCs. 

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l23



SEPARATE BASKET LIMITATIONS

The foreign tax credit generally is limited to a taxpayer’s U.S. tax liability on its foreign-source taxable income 
(computed under U.S. tax accounting principles).This limitation is imputed by multiplying a taxpayer’s total U.S. tax 
liability (prior to the foreign tax credit) in that year by the ratio of the taxpayer’s foreign source taxable income in 
that year to the taxpayer’s worldwide taxable income in that year. Under the 2017 Tax Cuts and Jobs Act, the 
limitation is applied separately to specific baskets for passive income, GILTI, foreign branch income, and one 
general, catchall basket for active business income. The separate basket limitations apply to the total foreign tax 
credits under Sections 901 and 903. To apply the separate basket limitations, the taxpayer must take the following 
steps for each basket:

(1) Determine the amount of gross income included in the basket;

(2) Allocate and apportion deductions to that gross income to determine taxable income in the basket;

(3) Identify foreign tax credits attributable to that taxable income.
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REG-124152-06

In late 2006 (REG-124152-06) changed the definition of taxpayers eligible for the foreign tax credit, moving 
away from the historic rule that the person who is considered to pay the tax is legally liable for the tax 
under foreign law and thus eligible for tax credits. Under the new rules, foreign law is considered to impose 
legal liability for income tax on the person who is required to take the income into account for purposes of 
claiming the foreign tax credit. 
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FILING REQUIREMENTS

A corporation claiming a foreign tax credit must attach IRS Form 1118, Foreign Tax Credit- Corporations, to 
its tax return, whereas an individual claiming a foreign tax credit must attach Form 1116, Foreign Tax 
Credit, to his or her tax return. Taxpayers must complete a separate Form 1118 (or Form 1116) for each 
separate category of income limitation. As with all items on a tax return, a taxpayer should maintain 
appropriate documentation for a foreign tax credit. 

© 2021 l All Rights Reserved l Diosdi Ching & Liu, LLP l26



Determining Deemed Paid Taxes 
Under Section 960

27



Section 960 
In General

 Section 902 repealed effective for taxable years of foreign 
corporations beginning after December 31, 2017 and for 
taxable years of US shareholders in which or with which such 
taxable years of foreign corporations end

 Amended Section 960 is the sole mechanism to claim a credit 
for foreign taxes paid or accrued by foreign corporations!
• Indirect FTC available only for taxes paid by CFCs
• No credit available for taxes paid by 10/50 companies (i.e., where a

U.S. shareholder owns at least 10% but not more than 50%)
• All “U.S. shareholders” of CFCs are eligible for a credit, no direct 

ownership limitation
• No tier limitation for CFCs
• “Properly attributable” standard
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Section 960 
Who is Eligible?

 Domestic corporation that is a “U.S. Shareholder” of a CFC

 U.S. Shareholder defined under IRC Section 951(b):

• U.S. Person that owns, or is treated as owning, at least 10% 
of the total voting power or value of a foreign corporation

• Includes direct, indirect, and constructive ownership (as 
defined under Section 318(a))

 The 10% stock ownership requirement must be met by a 
domestic corporation “on the last day, in such year, on which 
such corporation is a CFC”

• Same date as the date that must be satisfied in order for a
U.S. shareholder of a CFC to have an income inclusion under 
Section 951 or 951A
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Section 960
Who is Eligible: Section 962 Election
 IRC Section 962 election permits certain U.S. individuals, trusts, or 

estates to make an annual election to be taxed as a domestic 
corporation with respect to their Section 951 income.

 As a result, such an U.S. individual, trust, or estate may be eligible for 
the indirect foreign tax credit under IRC Section 960 for foreign income 
taxes paid by CFC with respect to Section 951 income.

 Who can make a Section 962 election?

• A U.S. individual, trust, or estate that is a U.S. shareholder of a CFC
- Must own at least 10% of the total voting power or value of all classes of 

stock of a foreign corporation that is a CFC
- Includes direct, indirect, and constructive ownership (as defined under 

IRC Section 318(a)
• Election cannot be made by domestic pass-through entities

- Partner/beneficiary may be able to make the election if separately
meets the requirements of Section 962
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Example 1: Example 2:

FC

US1

10%

Result:
FC = CFC
But only US1 is GILTI

USP

Many US 
2

Each <10%

FC

US1

10%

Result:
FC ≠ CFC
Nobody is GILTI

FP

Each <10%

Stock Owned Through Domestic Partnerships:

 The Final Regs modify the treatment of 
domestic partnership for purposes of 
applying IRC Sec. 951A

 Shareholders who own less than 10% of the 
stock of a CFC through a domestic 
partnership that owns at least 10% of the 
CFC stock would not be subject to GILTI 
inclusion under the Final Regs

 The Final Regs apply retroactively to tax 
years beginning after December 31, 2017

 Note: Similar rule for traditional Subpart F 
income (i.e., shareholders owning less than 
10% in a CFC through a domestic 
partnership would not be subject to 
Subpart F) is provided in Final Regs.

Section 960 
Who is Eligible?

Many US 
2
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Section 960 
Computation of Credit

 The final regulations under Section 960 contain two sets of 
computational rules:

1. Reg. §1.960-2: Deemed paid taxes attributable to Subpart F and GILTI 
inclusions based on current year taxes:
- Multi-step calculation
- Calculated first for lower tier CFC then for each CFC up the chain

2. Reg. §1.960-3: Deemed paid taxes attributable to PTI distributions 
based on current and prior year CFC taxes:
- Track PTEP on annual basis
- PTEP assigned to “PTEP groups”
- Ordering rules to follow
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Section 960
“Properly Attributable”
 Under Section 960, taxes are deemed paid by a corporate US 

shareholder to the extent they are properly attributable to 
Subpart F and GILTI inclusions.

 Foreign income taxes paid or accrued by a foreign corporation are 
properly attributable to Subpart F or tested income only to the 
extent they are:

1) Allocable and apportioned (by reference to foreign law) to Subpart F or 
tested income

2) Paid or accrued in the CFC’s US tax year during which it recognizes the 
subpart F or tested income, and

3) Proportional to the CFC’s Subpart F or tested income that is included in 
a US shareholder's gross income

 No foreign taxes can be deemed paid with respect to taxes properly 
attributable to the residual income group (e.g., Subpart F income 
exempted by virtue of high-tax exception, base differences)
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 Total deemed paid FTCs = (80% x [Inclusion Percentage x
Aggregate tested foreign income taxes])

 Inclusion percentage = GILTI income inclusion
Aggregate positive tested income

 Aggregate tested foreign income taxes = foreign income
taxes paid or accrued which are properly attributable to
CFC’s tested income

 Taxes of a CFC with a tested loss not taken into account

Reg. Section 1.960-2
Section 960(d) Deemed Paid Tax on GILTI
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USP

CFC1 CFC2

Tested income: 100
Foreign taxes: 15
QBAI: 200

Tested Loss: (30)
Foreign taxes: 5
QBAI: 0

Reg. Section 1.960-2 
Section 960(d) Example

Deemed Paid Tax Calculation:

Section 951A Inclusion

CFC1 tested income 100
Less: Net NDTIR -20
Less: CFC2 tested loss -30

Total Section 951A Inclusion 50
Tested foreign income taxes 15

Inclusion Percentage

Section 951A Inclusion 50
Divided by: Positive aggregate tested 
income 100

Total Inclusion Percentage 50%

Section 960(d) Deemed Paid Credit

80% * Inclusion Percentage * Foreign Taxes 80% * 50% * 15 = $6
Section 78 gross-up 50% * 15 = 7.5

Background:

Note: $3 (=20/100 x 15) of CFC1 foreign taxes are attributable to the residual income 
and cannot generate a deemed paid credit
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Foreign Tax Credit
Section 960(d) Deemed Paid Tax on GILTI

 Sec 960(d) allows an FTC for only 80% of the relevant tested foreign 
income taxes

• Section 78 gross up applies to 100% of taxes

 No carryback or carryforward under GILTI basket taxes

 Expense allocation reduces the amount of FTC

 Normal Section 904(f)(5) SLL and US loss offset rules apply

• A Separate Limitation Loss (“SLL”) in another basket or a US
source loss can prevent the taxpayer from claiming FTCs for
GILTI in a current year. Since there is no carryover for GILTI
taxes the credit is permanently lost

• Normal SLL/ODL recapture rules apply such that excess GILTI 
basket taxes in future years may offset recaptured GILTI basket 
income

36



Foreign Tax Credits
Interplay between GILTI and ODL

Year
1

Year
2

E x a m p l e To t a l US G I L T I

To t a l i n c o m e 0 -100 1 0 0

Fo re i g n t ax @ 1 3 . 1 2 5 % 1 3 . 1 2 5 0 1 3 . 1 2 5

O D L 0 1 0 0 - 1 0 0

F T C L im i t a t i o n n u m e r a t o r 0 0 0

US T a x pre - c red i t 0 0 0

F T C 0 0 0

Re s i du a l US t ax 0 0 0

E x ce s s credit - L O S T 1 3 . 1 2 5 0 1 3 . 1 2 5

To t a l i n c o m e 2 0 0 1 0 0 1 0 0

Fo re i g n t ax @ 1 3 . 1 2 5 % 1 3 . 1 2 5 0 1 3 . 1 2 5

O D L recaptu re * 0 - 1 0 0 1 0 0

S e c 2 5 0 de du c t ion 5 0 0 5 0

F T C L im i t a t i o n n u m e r a t o r 1 5 0 0 1 5 0

US T a x pre - c red i t 3 1 . 5 0 3 1 . 5

F T C 1 0 . 5 0 1 0 . 5

Re s i du a l US t ax 2 1 0 2 1

To t a l i n c o m e f o r 2 year s 2 0 0

To t a l US  t a x f o r 2 year s 2 1

To t a l f o r e i g n t ax  f o r 2 year s 2 6 . 2 5

E f f e ct i ve t ax r a t e 2 3 . 6 3 %

* Assume 100% ODL recapture
(21 + 26.25)/200
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 For each Section 904 category (e.g., passive, general limitation), the 
domestic corporation would be deemed to have paid foreign income taxes 
equal to the sum of the CFC's foreign income taxes that were properly 
attributable to the items of income in the subpart F income groups to 
which the subpart F inclusion was attributable

 Foreign income taxes properly attributable to Sub F Income group:

 Numerator and Denominator of Fraction both determined in the functional 
currency of the CFC

 Current year taxes allocated to Sub F income group are in USD
 If either Numerator or Denominator are negative then proportionate share 

of that Sub F income group equals zero

Reg. Section 1.960-2
Section 960(a) Deemed Paid Tax on Sub F

Total Net Income in the Sub F Income Group
Sub F Inclusion Attributable to Sub F Income GroupX

To
Ta
Sub

tal Current Year
xes allocated to 
F Income Group
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Reg. Section 1.960-2 
Section 960(a) Example

CFC Total Sub F 
Passive 1

Sub F 
Passive 2

Sub F 
General

Dividend 1,000 1,000
Gain from commodities 2,400 2,400
FBCSeI 1,800 1,800

Net income (after foreign taxes)/ u 5,200 1,000 2,400 1,800

Foreign income tax / $ 740 50 240 450

Subpart F inclusion (80% x 5,200u) 4,160 800 1,920 1,440

Deemed paid tax 40 192 360

Reg. §1.960-2(b)(5) Example:
• USP, a domestic corporation, owns 80% of the stock in CFC.
• The remaining portion of the CFC1 stock is owned by an unrelated person.
• USP and CFC1 used CY for U.S. and foreign tax purposes.
• CFC uses the “u” as functional currency. At all relevant times 1u = $1

USP

80%

CFC

50 x 800
1000

240 x 1,920
2,400

450 x 1,440
1,800

Deemed paid tax on 
passive income $232
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Reg. Section 1.960-3(c)
Previously Taxed Earnings and Profits (PTEP)
 For each taxable year of a CFC, a separate annual PTEP account must be 

established for the CFC’s E&P to which Subpart F or GILTI inclusions are 
attributable.

• Each annual PTEP account must correspond to the inclusion year and 
the Section 904 category to which the inclusions were assigned at the 
level of US shareholder.

 The amount of the annual PTEP account is further assigned to up to 10 
groups within the account.

• The groups account separately for PTEP created by reason of Subpart F 
inclusions (including under Section 965(a)), Section 956 inclusions, and 
under Section 965(b) (deficit offset PTI), and for movements between 
such accounts.

• PTEP distributions from a lower-tier CFC to an upper-tier CFC retain 
their character as to the inclusion year, Section 904 category and PTEP 
group in the hands of the upper-tier CFC.
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Reg. Section 1.960-3(b)
Deemed Paid Taxes on PTI distribution

 The amount of foreign taxes properly attributable to a PTI 
distribution to which Section 960(a) or (b) applies equals the 
domestic corporation’s or CFC’s share of the PTEP group taxes 
with respect to PTEP group within Section 904 category.

 PTEP group taxes include foreign taxes paid or accrued (or 
deemed paid) by a CFC with respect to PTI are allocated to 
each PTEP group within an annual PTEP account. Generally 
includes only foreign taxes paid or accrued (or deemed paid) 
by a CFC on the receipt of PTI distribution from a lower-tier 
CFC (and can include pre-2018 foreign taxes)
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Reg. Section 1.960-3(b)
Deemed Paid Taxes on PTI distribution

 A domestic corporation’s or CFC’s proportionate share of PTEP group 
taxes equals:

 Fraction cannot exceed 1; if the numerator or denominator is zero or 
less, then the proportionate share is zero; amounts determined in CFC 
functional currency

 Note: the final rules do not haircut creditable taxes on GILTI PTEP 
distributions, even though taxes attributable to GILTI inclusions are 
subject to a 20% reduction

PTEP distribution amount 
Total amount of PTEP in the PTEP group

Total amount of PTEP Group taxes with  
respect to the PTEP group

X
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Reg. Section 1.960-3(e)
Example 1: Deemed Paid Tax on PTEP Distribution

USP

CFC 1

CFC 2

PTI

 Background
• In year 1:

- USP has $1,000 passive Sub F inclusion with respect to CFC2.
- CFC2 distributes $1,000 to CFC1 subject to $300 w/h tax.
- CFC1 has no other income.

• In Year 2, CFC1 makes $350 distribution to USP
 Results

• Year 1:
- A PTEP account is established (with one PTEP group) for CFC2 as a result of USP’s 

Sub F inclusion. The ending balance is zero because of the distribution to CFC1.
- A PTEP account (with one PTEP group) is established for CFC1 with the ending 

balance of $1,000 - $300 = $700. The 300 w/h tax is a PTEP group tax on the 
passive grouping CFC1 year 1 PTEP account.

• Year 2:
- USP is deemed to pay $150 of PTEP group taxes with respect to a PTI distribution 

from CFC1 ($300x ($350/$700))
- The ending balance of CFC1 year 1 PTI account is $350 ($700 - $350 distribution)
- The ending balance of the PTEP taxes attributable to CFC1 year 1 passive PTEP 

account is $150 ($300 opening balance less $150 deemed paid amount by USP)
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Reg. Section 1.960-3(e)
Example 2: Deemed Paid Tax on PTEP Distribution

 Background
• In year 1:

- USP has $1,000 passive basket limitation Sub F inclusion with
respect to CFC3.

- CFC3 distributes $1,000 to CFC2 subject to $150 w/h tax.
• In year 2:

- USP has $200 GILTI inclusion with respect to CFC2
- CFC2 distributes $200 earnings to CFC1 subject to $25 w/h tax

• In year 3:
- Distribution 1: CFC2 distributes $600 to CFC1
- Distribution 2: CFC1 distributes $800 to USP

PTI

USP

100%

CFC 1

60%

CFC 2

100%

CFC 3
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Reg. Section 1.960-3(e)
Example 2: Deemed Paid Tax on PTEP Distribution

 Results

• Year 1:

-

- A PTEP account is established (with one PTEP group) for CFC3 as a result of USP’s
Sub F inclusion. The ending balance is zero because of the distribution to CFC2.
A PTEP account (with one PTEP group) is established for CFC2 with the ending
balance of $1,000 - $150 = $850. The $150 w/h tax is a PTEP group tax on the
passive grouping CFC2 year 1 PTEP account.

• Year 2:

-

- A PTEP account is established (with one PTEP group) for CFC2 as a result of USP’s 
GILTI inclusion. The ending balance is zero because of the distribution to CFC1.
A PTEP account (with one PTEP group) is established for CFC1 with the ending 
balance of $200 - $25 = $175. The $25 w/h tax is a PTEP group tax on the passive 
grouping CFC1 year 2 PTEP account.

• Year 3:
- Distribution 1: CFC1 is deemed to pay $90 of PTEP group taxes with respect to a PTI 

distribution from CFC2 ($150x ($600/$1,000))

- Distribution 2: USP splits distribution amount pro rata between CFC1 PTEP groups:
- GILTI category: USP is deemed to pay $25 of PTEP group taxes ($25 x 

($200/$200))
- Passive category: USP is deemed to pay $90 of PTEP group taxes ($90 x 

($600/$600))

PTI

USP

100%

CFC 1

60%

CFC 2

100%

CFC 3
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Reg. Sec. 1.960-1(d)
Grouping of Income and Foreign Taxes

 The final regulations provide a multi-step process for computing the 
deemed paid credit for Subpart F and GILTI inclusions for each CFC in 
the chain of ownership, calculated first with the lowest-tier CFC and 
then repeated for each CFC up the chain.

 Under the final rules, a CFC’s income for its current US tax year 
(other than gross income relating to PTEP distribution) and taxes for 
its current year are assigned to a Section 904 category (broadly, 
either general or passive).

 Income and taxes are then further assigned to an “income group” 
within a Section 904 category or to “PTEP group”. Income groups 
consists of Subpart F income groups, the tested income group and the 
residual income group.
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Reg. Sec. 1.960-1(d)
Grouping of Income and Foreign Taxes

* Subpart F income groups include separate groups for each “item” of FBCI identified under Section 1.954-1(c)(1)(iii): Dividend, 
interest, rent, royalty & annuity; Gain from property transaction; Gain form commodities; Foreign currency gain; Interest equivalent; 
FBCSI; FBCSEI; Foreign base company shipping income; Foreign base company oil related income; Full inclusion foreign base company 
income

PTEPDistribution

Subpart F* Tested 
Income

Residual  
Income

Subpart F Tested 
Income

Residual  
Income

10SeparateGroups

General

CFCGrossIncome

Passive

NoDeductions allocated to  
PTEP, except taxes

Deductions are alllocated andapportioned to theabove, including taxes 
NoFTC available to income allocated totheresidual group
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CFC1 Income:

Foreign oil and gas income

Interest income exempt from foreign tax

Distribution of Sec 965(a) PTI from CFC2

Total gross income

Deductions

Net income

Add back income exempt from foreign tax

Taxable income

Under
Foreign income tax

Sub F
Passive

General
Residual

PTEP

2,000

2,000

4,000

2,000 2,000 4,000

- (500) (1,000)

2,000 1,500 3,000

(2,000) - -

- 1,500 3,000

- 300 600

Sub F
Passive

General
Residual

PTEP

2,000

2,000

4,000

2,000 2,000 4,000

(750) (750) -

1,250 1,250 4,000

1,250 1,250 4,000

- 300 600

Reg. Section 1.960-1
Example: Income & Tax Grouping

USP

CFC 1

CFC 2
PTI

Under foreign principles For US purposes

900 x 1,500
4,500

900 x 3,000
4,500

fo

Total

2,000

2,000

4,000

8,000

(1,500)

6,500

(2,000)

4,500

reign law
900
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Reg. Sec. 1.960-1(d)(3)(ii)
Grouping of Foreign Taxes
 “Current year taxes” are foreign income taxes paid or accrued by a CFC in the current 

year, but not foreign taxes paid (or deemed paid) with respect to a PTI distribution 
received by the CFC

 Current year taxes are allocated and apportioned to each Section 904 category and 
income group within a Section 904 category that is included in the foreign tax base

 Current year taxes are limited to taxes paid or accrued by a CFC during its current US
tax year, even when a portion of the CFC’s foreign tax year to which the taxes relate
does not overlap with its US tax year

 An amount of current year taxes allocated and apportioned to a Section 904 category is 
then allocated within the income groups in the Section 904 category under the same 
principles
• Current year taxes attributable to a “base difference” are allocated to the residual 

income group
• Current year taxes attributable to a “timing difference” are allocated and 

apportioned to a Section 904 category and income group within a category as if the 
income on which the tax is imposed were recognized for US tax purposes in that year

 Current year taxes that are assigned to the residual group are not deemed paid, and 
thus, will be lost.
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FTC CARRYOVER RULES
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Foreign Tax Credits 
Baskets and Carryover Overview

General Passive GILTI
Foreign  
Branch

Exempt 
(DRD) & 

956

CF/CB
No 

Haircut

No CF/CB
FTC Haircut

CF/CB
No Haircut

CF/CB
No Haircut

Treaty

CF/CB
No Haircut

No FTC

 New law added two new categories of income (GILTI inclusions and
branch income) to Section 904(d)

Post-TCJA
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Foreign Tax Credit Limitation 
Transition Rules
 Taxpayers may elect, but are not required to, treat a portion of their pre-2018 general

category FTC carryforwards as foreign branch category taxes to the extent the taxes would
have been so allocated if they had arisen in a post-reform year
• For foreign tax credit carryovers, pre-2018 unused general category foreign income taxes 

for each year are allocated to the post-2017 foreign branch category based on the ratio 
of foreign income taxes paid or accrued by all foreign branches divided by foreign 
income taxes in the general category that were paid or accrued in that year under a safe 
harbor

• Alternatively, a more comprehensive analysis can be done to “recompute” what the 
branch basket would have looked like in pre-2018 years and make a direct calculation

• “Roll back” to pre-reform years to determine the foreign branch income and taxes for
reallocation purposes

• If election is made, other pre-2018 general category tax attributes such as OFL/ODL
would be re-basketed to the foreign branch category in the same proportion as the
carryover FTCs are.

 Taxpayers that generate excess foreign branch credits in their first post-TCJA year are
entitled to carry those back to their first pre-TCJA year, and upon doing so the taxes are
re-basketed into the general category

 No carryover or carryback for GILTI category
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Questions??
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