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She has received numerous accolades for her outstanding legal 
service including the National Advocates award. Her firm has been 
voted Best of Gwinnett for Estate Planning for 2019, 2020 and 2021.

In addition to managing SmithTaire Legal, LLC, she serves as a part-
time Magistrate Judge in Gwinnett County and also as the Chief 
Judge for the City of Snellville.



Part I: Firearm 
Classification, 
Ownership, and 
Transfer Rules

Presenter: John Pierce



Questions and Practice 
Tips – As Time Allows
 Thank you for attending today’s presentation.

 Please ask any questions and I will answer them in-

line if possible, and if not, at the end of the section 

if time allows.



•Federal and State Gun Laws

•Title I vs. Title II Firearms 

• In-State and Out-of-State 
Transfers



Title I Firearms –
Definitions

“Ordinary” firearms, including handguns, shotguns, and rifles, may be 

referred to as Title  I firearms. That is because they are regulated under 

Title I of the Gun Control Act of  1968 ( GCA) as opposed to Title II of 

the GCA which, as amended, now contains the statutory provisions 

regarding National Firearms Act (NFA) items. 

The keys definitions for items governed by Title I of the Gun Control Act 

are codified at 18 U.S.C. § 921.  However, they are interspersed with 

definitions for Title II items so inclusion in this code section does not 

automatically make an item Title I.  It is best to approach the issue from 

the viewpoint that all firearms that are NOT Title II are Title I.



Title I Firearms –
Definitions - Continued

 The term “firearm” means any weapon (including a 

starter gun) which will or is designed to or may readily be 

converted to expel a projectile by the action of an 

explosive and the frame or receiver of any such weapon 

- 18 U.S.C. § 921(a)(3); 

 The term “handgun” means a firearm which has a short 

stock and is designed to be held and fired by the use of 

a single hand and any combination of parts from which 

a handgun can be assembled - 18 U.S.C. § 921(a)(30);



Title I Firearms –
Definitions - Continued

 The term “rifle” means a weapon designed or redesigned, made or 

remade, and intended to be fired from the shoulder and designed 

or redesigned and made or remade to use the energy of an 

explosive to fire only a single projectile through a rifled bore for 

each single pull of the trigger - 18 U.S.C. § 921(a)(7); 

 The term “shotgun” means a weapon designed or redesigned, 

made or remade, and intended to be fired from the shoulder and 

designed or redesigned and made or remade to use the energy of 

an explosive to fire through a smooth bore either a number of ball 

shot or a single projectile for each single pull of the trigger. - 18 

U.S.C. § 921(a)(5).



Title I Firearms –
Federal Prohibitions

The current list is codified at 18 U.S.C. § 922 and contains anyone who:

 is under indictment for, or has been convicted in any court of, a crime punishable by  

imprisonment for a term exceeding one year  (Practice Tip:  this does not say felony and  

may include certain common law misdemeanors that have a possible sentence which 

exceeds two years regardless of actual sentence imposed.  States that have such 

offenses are Maryland, South Carolina, New Jersey, Pennsylvania, and Massachusetts);

 is a fugitive from justice;

 is an unlawful user of or addicted to any controlled substance (as defined in section  102 

of the Controlled Substances Act (21 U.S.C. 802)) (Practice Tip: This includes those using 

medical marijuana legally under the laws of any state or those legally using marijuana in 

states that have legalized it entirely.  Additionally, there is a 365-day presumption of 

addiction following an arrest or conviction for a drug offense);

 has been adjudicated as a mental defective or has been committed to any mental  

institution (Practice Tip: Truly voluntary admissions are not a prohibitor under federal law 

but some states, including Virginia (discussed later), have additional prohibitors);



Title I Firearms –
Federal Prohibitions - Continued

 an alien illegally or unlawfully in the United States; 

 a non-immigrant alien who does not meet one of the exceptions laid out in 18 U.S.C. §

922 (y)(2) (Practice Tip:  The primary exception used is a hunting license.  However, care 

should be taken that a non-resident license is purchased since using a license to which a 

person isn’t entitled voids the exception.  States, including Virginia (discussed later), may 

also have additional prohibitions on nonimmigrant aliens);

 who has been discharged from the Armed Forces under dishonorable conditions; 

(Practice Tip:  This says dishonorable … NOT other than honorable.);

 who, having been a citizen of the United States, has renounced his citizenship; (Practice 

Tip: Once you have renounced your citizenship, regaining citizenship will NOT return the 

gun rights thusly lost.  However, there is a process to vacate a renunciation which WILL 

return firearms rights if granted.);



Title I Firearms –
Federal Prohibitions - Continued

 is subject to a court order that restrains such person from harassing, stalking, or  

threatening an intimate partner or their child,  or engaging in other conduct 

that would place an intimate partner in reasonable fear of  bodily injury to the 

partner or child, except that this paragraph shall only apply to a court  order 

that [includes certain factual findings and was issued with due process];

 has been convicted in any court of a misdemeanor crime of domestic 

violence; (Practice Tip:  The definition of misdemeanor crime of domestic 

violence requires certain elements be met and, as of 2022, has separate 

categories for different relationships, some of which have automatic 

restoration and some of which are lifetime prohibitions.)

 This was referred to by those passing the latest legislation as the ‘boyfriend loophole’.



Title I Firearms –
Unique Virginia Prohibitions

 In addition to matching the federal prohibitions on those committed for mental health 

treatment or adjudicated mentally incompetent (extending the definition back to the 

age of 14), Virginia also prohibits firearms to:

 those who, age 14 or older, were held on a Temporary Detention Order (TDO) and who 

subsequently agreed to voluntary treatment - § 18.2-308.1:3;

 those who were acquitted of a crime by reason of insanity - § 18.2-308.1:1;

 Those who were found incompetent to stand trial - § 18.2-308.1:3;

 Prior to 2021, Virginia did not have a state level prohibition on those convicted of a 

misdemeanor crime of domestic violence.  On July 1, 2021, a law went into effect which 

imposes a 3 year ban on those convicted ON OR AFTER July 1, 2021, of assault and 

battery against a family or household member - § 18.2-308.1:8;

 There is concern in the legal community that the proposed ‘restoration’ after 3 years will 

not be recognized under federal law.



Title I Firearms –
Unique Virginia Prohibitions - Continued

 In addition to matching the federal prohibitions on those convicted of 

adult felonies, Virginia also imposes prohibitions on those convicted of 

juvenile felonies when aged 14 or older - § 18.2-308.2;

 Those over the age of 14 convicted as a juvenile of murder, kidnapping, 

robbery by the threat or presentation of firearms, or rape have a lifetime 

prohibition.  

 Those over the age of 14 convicted as a juvenile of any other felony are 

prohibited from purchasing, possessing, and transporting firearms until they 

reach the age of 29. 

 In addition to matching the federal prohibitions on those subject to  

protective order where the victim is an intimate partner or their child, 

Virginia imposes a prohibition on all persons subject to a protective order 

- § 18.2-308.1:4;



Title I Firearms –
Unique Virginia Prohibitions - Continued

 Virginia also imposes a 5 year prohibition on purchase and 

transportation of handguns on those who have two or more 

misdemeanor convictions of possession of a controlled 

substance within a 36-month period - § 18.2-308.1:5.  

 The ban is automatically lifted when 5 years have passed 

following the last conviction, but only if there have been no 

intervening additional similar charges.  

 Interestingly, the code does not provide clear guidance on what 

would happen in such a case.  Does the 5-year clock start again or 

does the prohibition become permanent?



Title I Firearms –
Unique Virginia Prohibitions - Continued

 Virginia imposes a prohibition on any person subject to a 

‘substantial risk order’ entered by Virginia, or any state with a 

statute ‘substantially similar’ the Virginia code - § 18.2-308.1:6.

 This is what is commonly referred to as a ‘Red Flag Law’.  While a 

protective order names specific persons that are protected, a 

substantial risk order is designed to protect society at large.

 While controversial as a concept for fear of over-reach, Virginia’s 

version provides a decent amount of due process protection 

compared to those enacted in some states.



Title I Firearms –
Unique Virginia Prohibitions - Continued

 Virginia has a voluntary ‘do not sell’ list in which a person may 

ask to have themselves included - § 18.2-308.1:7.

 Anyone who has made such a request and is included on this list 

is prohibited from purchasing, possessing, or transporting a 

firearm.

 A person may request to be removed from the list but they do not 

regain their rights until 21 days have passed from their request 

being received.



Title I Firearms –
Unique Virginia Prohibitions - Continued

 Virginia prohibits non-immigrant aliens from possessing or transporting 

‘assault firearms’ even if they do meet the exceptions discussed earlier 

under federal law (e.g., non-resident hunting license).

 For purposes of this prohibition, the oft-misused term ‘assault weapon’ is 

defined as “any semi-automatic center-fire rifle or pistol that expels single or 

multiple projectiles by action of an explosion of a combustible material and is 

equipped at the time of the offense with a magazine which will hold more 

than 20 rounds of ammunition or designed by the manufacturer to 

accommodate a silencer or equipped with a folding stock.”

 Interestingly, the statute does not prohibit ‘purchase’ but since purchase 

implies possession, one can assume this was merely an oversight.



Title I Firearms –
Effects of New York State Rifle & Pistol v. Bruen

 The recent ruling in Bruen was an amazing win for gun rights.

 It makes it clear that, as stated in Heller, that the Second 

Amendment protects firearms in ‘common use’.  

 This should prevent any efforts to completely ban firearms in common 

use such as the AR-15 style sporting rifle.

 The ruling does allow regulation but specifically rejects ‘interest 

balancing’ and imposes a standard requiring historical 

precedence.

 In the coming years we will see a large number of cases 

challenging a variety of prohibitions based upon Bruen.



Title I Firearms –
Virginia Universal Background Check Requirement

 On July 1, 2020, a Virginia law went into effect that required all 

private sales of firearms to go through a background check at 

an FFL - § 18.2-308.2:5.

 The law does not impose such a requirement on bona fide gifts or 

estate transfers, only for sales where there is money or value 

exchanged for the firearm.

 On July 14, 2020, Judge Yeats of the Lynchburg Circuit Court 

upheld the majority of this law but issued a limited injunction 

temporarily blocking the law from applying to handgun 

purchases made by 18–20-year-olds.



Title I Firearms –
Multiple Handgun Purchase Limitations

 Effective July 1, 2020, with certain exceptions, Virginians are generally limited to the 

purchase of no more than one handgun in any 30-day period - § 18.2-308.2:2 (R).          

The exceptions are:

 It does not include the exchange or replacement of a handgun by a seller for a handgun 

purchased from such seller by the same person within the 30-day period immediately 

preceding the replacement.

 It does not apply to law enforcement agencies, law enforcement officers, correctional 

facilities, licensed private security companies, and antique firearms.

 It does not apply to those who trade in a handgun at the same time they are purchasing a 

new handgun.

 It does not apply to those who have a Virginia Concealed Handgun Permit.

 Practice note:  Those carrying in Virginia using an out of state permit do not enjoy this benefit.

 It does not apply to handguns purchased in a private sale, even though such sale must go 

through a background check at an FFL per the universal background check requirement.



Title II - Terminology and Acronyms 

 NFA – National Firearms Act

 SBR - A short barreled rifle

 SBS - A short barreled shotgun

 AOW - Any ‘concealable’ weapon other than a handgun

 DD - Items considered ‘destructive devices’

 CLEO - Chief law enforcement officer in a local jurisdiction

 FORM 1 - ATF Form 5320.1 – application to manufacture an 
NFA item 

 FORM 3 - ATF Form 5320.3 – dealer transfer of an NFA item

 FORM 4 - ATF Form 5320.4 – taxable transfer of an NFA item

 FORM 5 - ATF Form 5320.5 – tax-free transfer of an NFA item

 FORM 20 - ATF Form 5320.20 – interstate transportation of 
an NFA item (Temporarily or Permanently)

 FORM 23 – ATF Form 5320.23 – Responsible Person 
Questionnaire for trust applicants

 NFRTR - National Firearms Registration and Transfer Record



Title II - Terminology and 
Acronyms - Continued

 Tax Stamp – The first page of an approved Form 1 
or Form 4 with an affixed stamp showing that the 
required excise tax has been paid.



Title II - History of the NFA
 The National Firearms Act (NFA) was originally passed in 1934 as 

a reaction to the use  of machine guns by gangsters during the 
prohibition era. While the bill was being drafted  it went through 
a variety of changes that saw short-barreled rifles, short-
barreled  shotguns, AOWs, and suppressors added to the list of 
items that require registration and  the payment of a $200 tax. 
As a tax bill, the Department of the Treasury was charged  with 
enforcement of this original National Firearms Act.

 In 1968, in response to the United States Supreme Court ruling in 
Haynes v. United  States, 390 U.S. 85, that the NFA’s registration 
requirement violated the Fifth  Amendment rights of disqualified 
applicants, Congress rewrote the act as Title II of the  Gun 
Control Act. This is the version that controls today.

 In 1972 the Bureau of Alcohol, Tobacco, and Firearms (ATF) was 
formed from the  Alcohol and Tobacco Tax division of the 
Internal Revenue Service and the resulting  agency was 
charged with enforcement of the Gun Control Act including 
the rewritten  National Firearms Act.



Title II - History of the NFA - Continued

 In 2003, as a result of the Homeland Security Bill 
signed by President Bush, the Bureau  of Alcohol, 
Tobacco, Firearms, and Explosives was moved to 
the Department of Justice.  Subsequent regulatory 
rulemaking and adjudication by the ATF 
comprises a large part of  the current NFA 
regulatory environment.



Title II - Types of Firearms / 
Items Included in the NFA

Suppressors (aka Silencer or Muffler)
"The terms ‘firearm silencer’ and ‘firearm muffler’ 
mean any device for silencing, muffling, or 
diminishing the report of a portable firearm, 
including any combination of parts, designed or 
redesigned, and intended for use in assembling or 
fabricating a firearm silencer or firearm muffler, and 
any part intended only for use in such assembly or 
fabrication."  18 U.S.C. § 921(a)(24)



Title II - Types of Firearms / Items 
Included in the NFA - Continued

Short-Barreled Rifles (SBR)

A short-barreled rifle is “a rifle having a barrel or barrels of less 
than 16 inches in length [or] a weapon made from a rifle if 
such weapon as modified has an overall length of less than 26 
inches or a barrel or barrels of less than 16 inches in length[.]”  
26 U.S. Code § 5845(a)(3) and (4)

NOTE:  This definition includes a rifle made by adding a 
buttstock to a pistol so that it is ‘redesigned’ or ‘remade’ to be 
fired from the shoulder.  26 U.S. Code § 5845(c)

Practice Tip:  There are some significant ‘constructive 
possession” issues where SBRs are concerned.  See United 
States v. Zeidman (444 F. 2d 1051).  Compare to United States 
v. Thompson/Center Arms Co. (504 U.S. 505).



Title II - Types of Firearms / Items 
Included in the NFA - Continued

Short-Barreled Shotguns  (SBS)

A short barreled shotgun is “a shotgun having a 
barrel or barrels of less than 18 inches in length [or] a 
weapon made from a shotgun if such weapon as 
modified has an overall length of less than 26 inches 
or a barrel or barrels of less than 18 inches in 
length[.]”  26 U.S. Code § 5845(a)(1) and (2)



Title II - Types of Firearms / Items 
Included in the NFA – Continued 

Any Other Weapons (AOW)

This is possibly the most misunderstood of the NFA categories.  An ‘Any Other 
Weapon’ is “any weapon or device capable of being concealed on the person 
from which a shot can be discharged through the energy of an explosive, a pistol 
or revolver having a barrel with a smooth bore designed or redesigned to fire a 
fixed shotgun shell, weapons with combination shotgun and rifle barrels 12 inches 
or more, less than 18 inches in length, from which only a single discharge can be 
made from either barrel without manual reloading, and shall include any such 
weapon which may be readily restored to fire. Such term shall not include a pistol 
or a revolver having a rifled bore, or rifled bores, or weapons designed, made, or 
intended to be fired from the shoulder and not capable of firing fixed 
ammunition.”  26 U.S. Code § 5845(e)

NOTE:  Many antique “shotgun pistols” which meet the definition of an AOW may 
be removed from the purview of the NFA by installing a rifled sleeve into the 
smooth bore barrel.

Practice Tip: The initial registration of an AOW requires the payment of a $200 
excise tax just like other NFA items.  However, the subsequent transfer of an AOW 
only requires the payment of a $5 tax.



Title II - Types of Firearms / Items 
Included in the NFA - Continued

Machine Guns

A machine gun is “any weapon which shoots, is designed to shoot, or can 
be readily restored to shoot, automatically more than one shot, without 
manual reloading, by a single function of the trigger. The term shall also 
include the frame or receiver of any such weapon, any part designed and 
intended solely and exclusively, or combination of parts designed and 
intended, for use in converting a weapon into a machinegun, and any 
combination of parts from which a machinegun can be assembled if such 
parts are in the possession or under the control of a person.”  26 U.S. Code §
5845(b)

Practice Tip 1:  Note the numerous traps that clients may fall in under the 
“combination of parts” language.  See United States v. Kokin (365 F. 2d 
595).

Practice Tip 2:  Note the emphasized text above in the context of the 
current debate over whether ‘bump stocks’ meet the definition of a 
machine gun.



Title II - Types of Firearms / Items 
Included in the NFA - Continued

Destructive Devices (DD)

Probably the NFA category that you will encounter the least is destructive 
devices.  A destructive device is “(1) any explosive, incendiary, or poison 
gas (A) bomb, (B) grenade, (C) rocket having a propellent charge of more 
than four ounces, (D) missile having an explosive or incendiary charge of 
more than one-quarter ounce, (E) mine, or (F) similar device; (2) any type of 
weapon by whatever name known which will, or which may be readily 
converted to, expel a projectile by the action of an explosive or other 
propellant, the barrel or barrels of which have a bore of more than one-half 
inch in diameter, except a shotgun or shotgun shell which the Secretary 
finds is generally recognized as particularly suitable for sporting purposes; 
and (3) any combination of parts either designed or intended for use in 
converting any device into a destructive device as defined in 
subparagraphs (1) and (2) and from which a destructive device may be 
readily assembled. The term “destructive device” shall not include any 
device which is neither designed nor redesigned for use as a weapon; any 
device, although originally designed for use as a weapon, which is 
redesigned for use as a signaling, pyrotechnic, line throwing, safety, or 
similar device; surplus ordnance sold, loaned, or given by the Secretary of 
the Army pursuant to the provisions of section 4684(2), 4685, or 4686 of title 
10 of the United States Code; or any other device which the Secretary finds 
is not likely to be used as a weapon, or is an antique or is a rifle which the 
owner intends to use solely for sporting purposes.”  26 U.S. Code § 5845(f)



Title II - Registration and 
Possession of NFA Items
 Unlike ordinary firearms, which cannot be 

registered under federal law (18 U.S. Code §
926(a)(3)), mere possession of an unregistered 
NFA item is a crime (26 U.S. Code § 5861(d)). The 
NFA items registry is known as the National 
Firearms Registration and  Transfer Record (NFRTR).

 Items are registered using either a Form 1 for the 
manufacture of an NFA item, a Form 4  for the 
purchase of an existing NFA item, or a Form 5 for a 
tax-exempt transfer of an  NFA item (since 
transfers to heirs, beneficiaries, etc. qualify for tax 
exempt transfers).



Title II - Registration and Possession 
of NFA Items - Continued

State Issues

Some states have differing or additional 
requirements regarding NFA items (or subsets 
thereof).  

For example:  The Commonwealth of Virginia 
additionally requires that machine guns  (and only 
machine guns) be registered with the state within 24 
hours of actually receiving the item.  There are also 
additional quirks regarding how trust-owned items 
are to be registered.  You must know these quirks 
when advising your clients or refer them as required.



Title II - Methods of Ownership

NFA items may be owned either individually or in some form of 
‘corporate’ entity such as an LLC, Corporation, or trust.

Due to sharing benefits during the lifetime of the owner, and 
end-of-life benefits for the owner’s family, corporate ownership 
(more specifically the trust form) comprises the vast majority of 
NFA ownership.



Title I - In-state Transfers
 Handguns: 

 Both parties are residents of same state;

 Neither party is prohibited person; 

 The recipient is over 18 years or older.

 Federal exception for transfer of TITLE to juveniles... 18 
U.S.C. §922(x)(3)(C)

 “a transfer by inheritance of title (but not possession) of a 
handgun or ammunition to a juvenile...” 

 Possible state law wrinkles: 

 Registration / permit requirements (minority of states).

 State-mandated FFL transfer (minority of states).

 This would be a de facto prohibition for  under-21 yo
recipients.  FFLs cannot transfer handguns to under 21 yo. 



Title I - Out-of-state Transfer

 Individuals cannot transport or receive a firearm in 
their home state, which purchased or obtained in 
another state. 

 The firearm must be transferred (by the transferee) 
to an FFL in the recipient’s home state. 

 The recipient must complete an FFL transfer: 

 ATF 4473; NICS background check; any other state-
imposed requirements. 

 Once all checks have been completed, the FFL can 
transfer the firearm to the recipient. 



Title I - Out-of-state Transfer

 Practical effects of the FFL transfer requirement: 
 The recipient must be18 years or older for rifles and shotguns. 

 FFLs cannot transfer any firearm to juveniles.

 The recipient must be 21 years or older for handguns. 



Title I - Out-of-state Transfer

 Relevant statutory exceptions: 
 The state-to-state transfer does not apply to transporting inherited 

firearms.  18 U.S.C. §922(a)(3)

 “...except that this paragraph...shall not preclude any person who 
lawfully acquires a firearm by bequest or intestate succession in a 
State other than his State of residence from transporting the firearm 
into or receiving it in that state, if it is lawful for such person to 
purchase or possess such firearm in that State...” 

 As long as the recipient can legally possess the firearm in his home 
state, he can transport any inherited firearms into his home state 
without going through an FFL transfer. 

 Note: this must be an actual inheritance....  



Out-of-state Transfer of 
Title I Firearms, cont.
 Example 2:

 Same facts as before, except Dave’s will contains specific 
bequests leaving both firearms to Nick.  The remainder of the 
estate goes to Sally.  Sally takes immediate possession of the 
firearms for safekeeping.  When Nick is in town for the funeral, he 
learns that Uncle Dave’s left the firearms to him in his will.  

 Can Nick take the firearms with him back to Utah?

 Absolutely.  



Title II - Transfer of NFA items
Transfers that are not part of an estate must be accomplished 
using a Form 4 and may only be done directly with a transferee 
if the transferee and the transferor reside in the same state AND 
if there is no state law issue requiring the intervention of an FFL.  
For example, Virginia’s new, poorly crafted, Universal 
Background Check law significantly breaks this process.

For interstate transfers, there must be a Form 4 transfer to an FFL 
in the transferee’s state of residence and then, when that is 
completed, a second Form 4 (and second tax payment) to the 
transferee.  Trusts offer a potential way to avoid this double-
taxation.



Title II - Transfer of NFA items as 
Part of Estate (Tax Exempt)

Transfers to lawful heirs, beneficiaries of trusts, and 
those taking by intestacy qualify as tax exempt 
transfers.  These are done using a Form 5.

The item may be physically transferred to the 
recipient once the executor / personal 
representative / successor trustee (as the case may 
be) has received the approved tax stamp back from 
the ATF.

Care should be taken to ensure that any state law 
provisions are followed if they impose additional 
requirements beyond the federal.  For  example, 
state-level ‘universal background check’ laws that 
do not exempt gifts and inherited items.



Part II: Handling 
the estate 
administration of 
firearms
Presenter: Jammie Taire



CAUTION AHEAD:

Both federal and state laws govern firearm 
transactions during trust or estate 

administration. The personal 
representative is charged with ensuring 

compliance with these laws. 



Critical
Considerations:

 Advise Executor on key issues

 Properly storing and securing guns 
and accessories

 Preparing Inventory

 Documenting NFA issues or 
guns/suppressors

 Gathering Documents

 Valuation

 Qualifying beneficiaries



Properly Storing & Securing  
Assets:
 Take possession and safely store all firearms and related items! The
estate has a duty of care to properly safeguard all estate assets and this
includes guns. Identify the type of weapons (are there non-standard items
such as suppressors; fully-automatic firearms; machine guns, short-barreled
rifles and shotguns is everything properly documents with the NFA tax
stamps)

 Classify Guns (Title I or Title II)

 As John has already stated, basically anything that is not Title II or
an antique is most likely Title I

 Only Six states and the District of Columbia require registration of some
or all firearms. In Georgia, there is no firearm registry. So, basically, you got
to find them!



Gathering Documents
Examine all of the estate planning documents that you can find related to the
property regarding the firearms. These documents may include things like bill of
sale, receipts, registrations, titles, pictures or even trust documents. Look for
documents that may also give you instructions on value of the firearm and direction
regarding disposal.

Conduct an inventory. Make an informal list of all firearm and accessories that you
find.



Valuation

Firearms can vary widely in value depending on a variety of
factors, including their condition, their rarity, and the nature
of the modifications that have been made to them.
Therefore, looking up what appears to be a similar gun on a
website may provide a significantly inaccurate estimate of
the gun’s value. Do not attempt to value firearms on your
own.



Valuation 
cont.

 Firearm Expert

 Reputable pawn shops, 

 Gun stores 

 Auction houses, 

 Gunbroker.com 

 reddit.com (r/guns; r/firearms) for 
identification of firearms and 
narrowing research)  

 Estate sale coordinators



Legal Ownership

Once the assets are secured and properly stored, values have been
determined, now you must qualify the beneficiaries. Remember
federal and state laws may apply.

Federal law restricts certain individuals from possessing a
firearm in any situation, even if that person is acting as a
fiduciary of an estate or trust that owns firearms.



Who 
Cannot 
Possess:

 Has been convicted by any court
of a crime punishable by
imprisonment for a term exceeding
one year;

 Is a fugitive from justice;

 Is an unlawful user of or addicted
to any controlled substance
(including marijuana, even if it is legal
in your state);

 Has been adjudicated as being
mentally defective or committed to
any mental institution;

 Is an illegal alien;



Who 
cannot 
possess
cont.

 Has been dishonorably 
discharged from the Armed Forces;

 Has renounced US citizenship;

 Is subject to a court order 
restraining the person from harassing, 
stalking, or threatening an intimate 
partner or a child of an intimate 
partner; or

 Has been convicted of a 
misdemeanor crime of domestic 
violence.



In some cases, state laws can be even 
more restrictive than the federal law 

described above. You need to be sure you 
are up to date on your state’s 

requirements. 



Potential Issues

 How do you determine if a person does not qualify

 What happens if there is no specific beneficiary 
identified?

 What if they are not prohibited but live in a state with 
restrictive state laws?

 What happens if person is a minor and no trust has been 
established?



Penalties and Liability

When administering an estate containing firearms, you have to consider the laws
where the gun(s) are located and where the beneficiary lives. You also need to
consider federal laws, such as the National Firearms Act. The NFA regulates the
registration and ownership of Class 3 weapons. The Class 3 firearms cannot be
transferred without the approval and involvement of the Bureau of Alcohol,
Tobacco, Firearms and Explosives (BATFE). Those in possession of a Class 3 firearm
without BAFTE approval may face federal fines up to $250,000 and imprisonment of
as long as 10 years.



Penalties and Liabilities 
cont.
 There can be serious criminal consequences for noncompliance.  Pay 

close attention to the In-State and Out-of-State transfers previously 
discussed by John. 

 Some states even have criminal charges for improperly storing the 
firearm (Gun Storage Laws)

 Be familiar with 18 USC 922



When In Doubt!

What do you do if no one wants the firearm and its
not worth anything?

Consider surrendering the firearms to the local
police department. By doing so, you can avoid the
requirements and potential liabilities associated
with transferring
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Benefits of a 
Gun Trust

 Avoids probate

 Allows transfer to minors at 
appropriate times

 Can provide detailed information to 
an executor who may not otherwise 
be familiar with transfer requirements 
and the NFA



Gun Trusts

The grantor can place any legally owned firearm into the trust. 
However, in most cases, a gun trust is used for weapons governed 
under Title II of the National Firearms Act. Creating a gun trust for 

this purpose ensures that the firearms in the trust will be 
transferred in compliance with all gun laws.



Title 1 (Regular) Firearms in 
the Trust

Most provisions in the trust are, of necessity, going to

be drafted to address the unique issues involving

NFA items. However, do not forget to draft the

trustee powers, duties, and requirements in such a

manner as to allow the trust to also handle Title 1

firearms and accessories.



Drafting Considerations
 When drafting, advise client on key issues:

 Be very specific.
 Use serial numbers
Color, make and  model
Describe any accessories

 Allowance of transfer (consider history of 

beneficiaries and ensure they can receive firearm)

 What happens in the event of disqualification by 

the grantor, trustee or beneficiary

 Instructions regarding NFA considerations and 

transportation



Title II - Introduction: Benefits 
of a Trust for NFA items

 Avoidance of probate

 Transfer to minors at an appropriate time

 Detailed guidance to those unfamiliar with 

firearms laws, especially the National Firearms Act 

(NFA)

 Greatly expanded usability



Drafting Considerations for 
NFA Specific Trusts
 Revocable or irrevocable?

 Life, multi-generational, or perpetual?

 Goals of the client?



Key Provisions of NFA Trusts

 All NFA trusts should include some form 

of the following:

 A clause that treats the settlor as deceased or 

allows their full separation from the trust should 

they become a prohibited possessor under state 

or federal law 

 A clause that removes a trustee from power 

immediately should they become a prohibited 

possessor under state or federal law 



Key Provisions of NFA Trusts - Continued

 A clause that treats a beneficiary as having 

predeceased the settlor should they be a 

prohibited possessor under state or federal law at 

the time the trust is distributed

 A clause instructing the successor trustee on how 

to proceed in the event of the settlor’s death

 A clause instructing the trustee(s) that interstate 

transport of certain NFA firearms may only take 

place following the approval of a Form 20



Key Provisions of NFA Trusts - Continued

 A clause instructing the trustee(s) how 

permanent relocation of NFA items should be 

handled 

 A clause governing the validity of copies of 

the trust



Understanding 41F

 In 2013 the ATF proposed to modify the 

regulations governing NFA applications for  trusts, 

corporations, and other non-individual legal 

entities. This proposed regulatory  rulemaking was 

known as 41P. It was finalized on July 13, 2016 at 

which time it went  from a proposed rulemaking 

to a final rule. Consequently, it is now known as 

41F



Understanding 41F
cont’d

 Prior to the promulgation of 41F, ATF regulations 

required an individual applicant for  registration of 

an NFA item to comply with a number of

requirements that ‘legal-entity’  applicants were 

exempt from. The most onerous of these was the 

requirement that  individual applicants get 

‘approval’ from their local chief law-enforcement 

officer  (CLEO) before an application could be 

submitted. This was known colloquially as the  ‘CLEO

Sign-off.’



Understanding 41F
cont’d
 In many jurisdictions, the CLEO would not sign the 

form which acted as a complete and  arbitrary 

ban on the registration of NFA items.

 That’s where an NFA trust (or other legal entity) 

would enter the picture. Pre-41F, legal-entity 

applicants did not need CLEO Sign-off. This 

allowed applicants in those  jurisdictions where 

the CLEOs would not sign to avoid the de-facto 

ban that individual  applicants faced.



Understanding 41F
cont’d

 41F eliminated the requirement that individual 

applicants secure CLEO signoff and  replaced it with 

mere notification and then extended the 

requirement to all ‘responsible  persons’ of a legal 

entity.

 It also requires that all ‘responsible persons’ of the 

legal entity submit a form 5320.23  along with 

fingerprints, and photographs when the legal entity 

submits an application to  purchase or manufacture 

an NFA item.



Understanding 41F
cont’d
 Despite the fact that the CLEO signoff has been 

eliminated as a concern, trusts remain the  

preferred method of ownership for NFA items 

since they provide significant usage and  sharing 

benefits during the Settlor’s life and guidance and 

protection for the Successor Trustee upon the 

Settlor’s passing.



What is a ‘Responsible 
Person’?
 As for what exactly is meant by the term 

‘responsible person’, the ATF broadly defines it  as 

“any individual, including any grantor, trustee, [or] 

beneficiary, … who possesses,  directly or 

indirectly, the power or authority under any trust 

instrument … or under state  law, to receive, 

possess, ship, transport, deliver, transfer, or 

otherwise dispose of a  firearm for, or on behalf of, 

the [trust].”



‘Responsible Person’ Issues 

 When laying out the powers and duties of those 

on the trust, make sure that the powers of Joint or 

Co-Trustees, Successor Trustees, and Beneficiaries 

are each enumerated with the definition of 

‘responsible person’ in mind.

 There is currently a debate inside the ATF NFA 

Branch regarding whether a beneficiary to whom 

a trustee has the discretion to allow access is a 

‘responsible person’.
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Questions and Best 
Practice Tips
 Thank you for attending today’s presentation.

 We have embedded practice tips in today’s 

presentation but should you have any follow-up 

questions we will be glad to answer them at this 

time.



Contact Information

John Pierce

john@johnpierceesq.com

Jammie Smith Taire

jtaire@tairelaw.com


