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Understanding 
markets and 
appraisals is 
more critical 

than ever

The better our ability to 
critically assess real 
property appraisal in 
unstable economic times, 
the more valuable our 
advice to clients.

1. SUMMARY OF MARKET CONDITIONS



MARKETS ARE UNSTABLE

• Analysis shows the biggest loans with occupancy losses are in New York and San Francisco. (On 
the flip side, there are many markets with no properties below 80%, including Phoenix, 
Orlando, Minneapolis, and Anaheim.) (Globe Street.com June 14, 2021)

• Research from Moody’s Analytics shows that industrial will remain steady and multifamily 
family rents and vacancies will turn around in the short term, the future of office, retail, and 
some hotel subtypes is uncertain 
(The Real Deal, Jun 8, 2021)

• Top hotel CEOs report that economic conditions are now improving in the lodging      
industry, especially in the U.S., as it recovers from the worst of the COVID-19 pandemic, saying 
that hospitality businesses should start to match 2019's peak revenues by 2023. 
(Law360, June 9, 2021)

• Despite bleak forecasts from some experts, the office sector will return to pre-pandemic 
levels—it’ll just take time. Vacancy has increased significantly over the past 18 months  driven 
partly by the pandemic’s push to remote work and also by a glut of new office stock. About 14 
million square feet of new office space was delivered in Q1, with a total of 64 million square 
feet expected by year’s end. (Cushman & Wakefield, May 1, 2021)
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EFFECT OF COVID-19
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GEOGRAPHIC MARKETS 

• INDUSTRIAL RETAIL

• OFFICE RESIDENTIAL 
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1.2  Current status of Commercial Real Estate Loans in May, 2021 

o According to Standard & Poor, the delinquency rate for U.S. commercial mortgage-backed securities 

(“CMBS”) decreased to 5.3%.  With respect to such delinquent loans, 40.1% were retail loans, and 37.5% were 

lodging loans.  

o CMBS loans in forbearance (or for which forbearance has been requested) decreased to 7.3%.  With respect to 

such loans in forbearance (or for which forbearance has been requested), 62.3% of the amount of these loans 

were in the lodging sector, and 26.8% were retail loans.  “SF Credit Brief: CMBS Delinquency Continues To 

Decline As The U.S. Economy Reopens” (Standard & Poor, June 8, 2021), available at

https://www.spglobal.com/ratings/en/

o On the other hand, Green Street’s Real Estate Alert stated that 0.9% of the commercial real estate loans held by 

the largest banks were nonperforming, according to Trepp Bank Navigator.  However, Green Street 

acknowledged that the 0.9% default rate was based on extensive forbearances by the banks, and that as such 

forberances expire, then the default rate would increase.  “Distressed Real Estate Debt Doubles” (Green Street 

May, 2021), available at https://www.greenstreet.com/insights/blog/distressed-real-estate-debt-doubles
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2. HVCRE LOANS BY FEDERALLY REGULATED LENDERS – SUMMARY OF REGULATORY 

REQUIREMENTS

“HVCRE” (i.e., “high volatility commercial real estate”), in summary, means certain commercial real 

estate (1) the income from which does not yet pay for its debt service and other carrying charges, or (2) 

with respect to which the borrower has not contributed capital (of at least 15 percent of the real estate’s 

appraised, ‘as completed’ value) to the project in the form of (i) cash; (ii) unencumbered readily 

marketable assets; (iii) paid development expenses out-of-pocket; or (iv) contributed real estate or 

improvements. In order to avoid “HVCRE” status, such borrower’s capital must be contributed prior to 

the date that any financing is received by the borrower, and such capital cannot be withdrawn by the 

borrower until the real estate’s income covers its debt service and carrying charges. Various exceptions 

apply, such as that the following are not considered to be “HVCRE”: (1) One- to four-family residential 

properties, (2) investments in community development; and (3) agricultural land. “Regulatory Capital 

Treatment for High Volatility Commercial Real Estate (HVCRE) Exposures,” 84 Fed. Reg. 68019 (Dec. 13, 2019).
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2.1  HVCRE Issues

2.1.1. Borrower contribution of proceeds of subordinate mortgage loan or mezzanine loan? “In 

response to the questions about borrowed funds as a form of capital contribution, the agencies 

are clarifying for purposes of the final rule that any such borrowed funds should not be derived 

from, related to, or encumber the project that the credit facility is financing or encumber any 

collateral that has been contributed to the project to ensure that tangible equity is invested in the 

project.”  “Regulatory Capital Treatment for High Volatility Commercial Real Estate (HVCRE) 

Exposures,” 84 Fed. Reg. 68019, 68026 (Dec. 13, 2019).

2.1.2. Bridge loan proceeds? “Bridge loans generally do not qualify as permanent financing,” 

and therefore are not “HVCRE,” “because the cash flow being generated by the real property 

usually is insufficient to support the debt service and expenses of the real property. Bridge loans 

that finance ADC [i.e., acquisition, development and construction] projects often pose greater 

credit risk than permanent loans, and, therefore, should be subject to a higher risk weight.”  

“Regulatory Capital Treatment for High Volatility Commercial Real Estate (HVCRE) 

Exposures,” 84 Fed. Reg. 68019, 68025 (Dec. 13, 2019).
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Loan category Loan-to-value limit (percent)

Raw land 65

Land development 75

Construction:

Commercial, multifamily,1 and other nonresidential 80

1- to 4-family residential 85

Improved property 85

Owner-occupied 1- to 4-family and home equity Special requirements if loan to value exceeds  90%  

3. SUMMARY OF NON-HVCRE REGULATORY REQUIREMENTS RELATING TO REAL ESTATE BANK LOANS

3.1  Loan to value rules

For example, the federal banking agencies have issued the following “loan to value” limits for loans by federally regulated 

banks generally: 

“Institutions should establish their own internal loan-to-value limits for real estate loans. These internal limits should not 

exceed the following supervisory limits.” (“Interagency Guidelines For Real Estate Lending,” 12 C.F.R. Part 34, Appendix A to 

Subpart D.  See also 12 C.F.R. § 32.7.).
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3.2  Maximum Loan to One Borrower Rule

Lending limits.

(a) Combined general limit. A national bank's or savings association's total outstanding loans and extensions of credit to one 

borrower may not exceed 15 percent of the bank's or savings association's capital and surplus, plus an additional 10 percent of the 

bank's or savings association's capital and surplus, if the amount that exceeds the bank's or savings association's 15 percent general 

limit is fully secured by readily marketable collateral.

12 C.F.R. §32.3 See also 12 C.F.R. § 32.7; 12 C.F.R. Part 32, App. A — Interpretations (Section 1. Interrelation of General 

Limitation With Exception for Loans To Develop Domestic Residential Housing Units).

4.  REGULATORY REQUIREMENTS FOR NONPERFORMING BANK LOANS

4.1   Banks May Agree to Loan Payment Deferrals.

An interagency banking guidance states that banking regulators: 

“encourage financial institutions to work with borrowers, will not criticize institutions for doing so in a safe and sound manner, and 

will not direct supervised institutions to automatically categorize loan modifications as troubled debt restructurings (TDRs).

“The [Federal Reserve] Board aims to give banking organizations latitude in addressing payment deferrals, without limiting it to, for 

example, (1) capitalization of deferred interest up-front and subsequent upward monthly payment adjustments; (2) capitalization of 

deferred interest on the backend; or (3) separating deferred interest into a separate note and amortizing accordingly, provided the 

collateral is adequate.” 

“COVID-19 Supervisory and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (see the heading “Credit Issues – Payment Deferral 

Practices”), available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm
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4.2  Accounting and Reporting by Regulated Lenders for Loan Modifications and Loan Defaults.

Regulated financial institutions may “account for an eligible loan modification either under section 4013 [of the CARES Act] or in accordance with 

ASC Subtopic 310-40[, Receivables—Troubled Debt Restructurings by Creditors].”  “Interagency Statement on Loan Modifications and Reporting 

for Financial Institutions Working with Customers Affected by the Coronavirus (Revised),” supra, p. 2.  Loan modifications are eligible under 

section 4013 of the CARES Act (as amended by Division N, section 541 of the Consolidated Appropriations Act, 2021), if such loan modifications 

are executed between March 1, 2020 and the earlier of (A) 60 days after the end of the national emergency, or (B) January 1, 2022.   Loan 

modifications under section 4013 need not be reported as TDRs in regulatory reports.  “Interagency Statement on Loan Modifications and Reporting 

for Financial Institutions Working with Customers Affected by the Coronavirus (Revised),” supra, p. 2.  A loan modification that defers payment for 

even 18 months may be eligible for relief under Section 4013 of the CARES Act, as amended, and not treated as a TDR.  But Section 4013 relief 

does not negate a lender’s duty to comply with other regulatory reporting instructions and U.S. Generally Accepted Accounting Principles (U.S. 

GAAP), including appropriately reporting a loan's past due and nonaccrual status and maintaining appropriate allowances for loan and lease losses 

or allowances for credit losses, as applicable.  “COVID-19 Supervisory and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (see the heading 

“Troubled Debt Restructurings (TDRs)”), available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm

If a loan modification does not qualify under section 4013 of the CARES Act, then it will still not automatically result in a TDR.  “The agencies 

have confirmed with staff of the Financial Accounting Standards Board (FASB) . . . that short-term modifications made on a good faith basis in 

response to COVID-19 to borrowers who were current prior to any relief are not TDRs under ASC Subtopic 310-40. This includes short-term (e.g., 

six months) modifications such as payment deferrals, fee waivers, extensions of repayment terms, or delays in payment that are insignificant. . . .  

Borrowers considered current are those that are less than 30 days past due on their contractual payments at the time a modification program is 

implemented.”  “Interagency Statement on Loan Modifications and Reporting for Financial Institutions Working with Customers Affected by the 

Coronavirus (Revised),” supra, p. 3.  “[F]inancial institutions may presume that borrowers are not experiencing financial difficulties at the time of 

the modification for purposes of determining TDR status, and thus no further TDR analysis is required for each loan modification in the program, if:

• The modification is in response to the [COVID-19] National Emergency;

• The borrower was current on payments at the time the modification program is implemented; and 

• The modification is short-term (e.g., six months).”  Id. supra pps. 3-4.
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“Regulatory Capital

“The FRB, the FDIC, and the OCC note that efforts to work with borrowers of one-to-four family residential mortgages as described above, where the 

loans are prudently underwritten, and not 90 days or more past due or carried in nonaccrual status, will not result in the loans being considered 

restructured or modified for the purposes of their respective risk-based capital rules.”  Id. supra p. 4.

“Past Due Reporting

“. . . .  If a financial institution agrees to a payment deferral, this may result in no contractual payments being past due, and these loans are not 

considered past due during the period of the deferral.  . . . This applies for risk-based capital purposes as well. In addition, the underlying exposure of a 

securitization would not be considered past due or to have contractually deferred payments under 12 CFR 3.43(b)(2) or 12 CFR 3.144(b)(2) (OCC), 12 

CFR 217.43(b)(2) or 12 CFR 217.144(b) (FRB), or 12 CFR 324.43(b)(2) or 12 CFR 324.144(b)(2) (FDIC) due solely to such a payment deferral.” Id. 

supra p. 4 & n.13.  

“Nonaccrual Status and Charge-offs

. . . As more information becomes available indicating a specific loan will not be repaid, institutions should refer to the charge-off guidance in the 

instructions for the Consolidated Reports of Condition and Income.”  Id. Each bank should continue to refer to the applicable regulatory reporting 

instructions, as well as its internal accounting policies, to determine if loans to stressed borrowers should be reported as nonaccrual assets in regulatory 

reports. Accordingly, if interest or principal has been deferred (i.e., no payments are required during the deferral period) but not waived, judgment 

should be used to determine whether the loan should be placed on nonaccrual status (e.g., by evaluating whether or not full payment of principal and 

interest is expected).”  “COVID-19 Supervisory and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Credit Issues – Payment Deferral 

Practices”) available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm

4.3  Documents Needed by Lenders for Loan Modifications

The Federal Reserve Board stated, “Financial institutions should maintain appropriate documentation that reflects the borrowers' payment status prior 

to being affected by COVID-19, and borrowers' payment performance according to any changes in terms provided by payment accommodations. 

Documentation may also include the borrowers' recovery plans, sources of repayment, additional advances on existing or new loans, and value of the 

collateral.”  “COVID-19 Supervisory and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Credit Issues – Loan Forbearance and 

Documentation”), available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm
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4.4  When Loan Modification Requires a New Appraisal

“A modification of an existing credit extension that involves a limited change(s) in the terms of the note or loan agreement and that does not adversely affect the 

institution's real estate collateral protection after the modification does not rise to the level of a new real estate-related financial transaction for purposes of the 

agencies' appraisal regulations. Therefore, an appraisal or an evaluation is not required.  A loan modification that entails a decrease in the interest rate or a single 

extension of a limited or short-term nature would not be viewed as a subsequent transaction. . . .  If the loan modification is substantive and rises to the level of a 

subsequent transaction, an appraisal or evaluation may be required, or the bank could validate an existing appraisal.”  “COVID-19 Supervisory and Regulatory 

FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Appraisals”) available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm

4.5  Flood Insurance Requirements

“[F]lood insurance requirements are generally triggered upon the making, increasing, renewing, or extending of any designated loan. If a lender modifies a loan by 

extending the loan term, then this change is a triggering event, and flood insurance requirements would apply, provided no other existing exception to the 

requirements under the Federal Reserve's regulation is applicable. Such requirements may include establishing escrow for flood insurance payments and fees, 

making a flood zone determination on the property securing the loan, or providing the notice of special flood hazards to the borrower.”  “COVID-19 Supervisory 

and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Consumer Issues – Flood Insurance”), available at https://www.federalreserve.gov/covid-19-

supervisory-regulatory-faqs.htm

4.6  Allowance for Credit Losses

Maintenance of an adequate allowance is required for all loans, regardless of TDR status or CECL adoption. The allowance should capture the impact of the 

modification and borrower's current conditions. New segmentation may be required, and processes relying on past due status may need to be reevaluated.  

“COVID-19 Supervisory and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Allowance for Credit Losses” & “Guidance for Modified Loans”), available 

at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm Financial institutions are required to maintain appropriate allowances for modified 

loans.  . . .  U.S. GAAP is not prescriptive as to how an institution should determine allowances for modified loans. According to ASC 310-10-35 . . . or ASC 326-

20-30-2 . . ., as applicable, an institution may need to segment modified loans in a separate pool and estimate the appropriate allowances by applying a loss rate 

derived from historical performance of similar loans and applying qualitative factors as necessary . . . .  Where uncertainty exists around a given borrower's 

financial condition and long-term ability to repay, an institution may need more time to determine the effect of the COVID-19 event on the borrower. However, as 

information becomes available, the institution should evaluate and adjust the effect of the COVID-19 event in its allowance estimation processes, in accordance 

with U.S. GAAP and regulatory reporting requirements.”  “COVID-19 Supervisory and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Allowance for 

Credit Losses”), available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-faqs.htm
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4.7  Troubled Debt Restructurings

“A loan should be placed on nonaccrual if and when full payment of principal and interest is not expected.”  “COVID-19 Supervisory and Regulatory 

FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Guidance for Modified Loans”), available at https://www.federalreserve.gov/covid-19-supervisory-

regulatory-faqs.htm If TDR impairment applies, then the lender must use a discounted cash flow or collateral fair value approach.  Id.

Further, section 4013 does not impact other regulatory reporting instructions and other requirements of U.S. GAAP, including appropriately reporting a 

loan's past due and nonaccrual status and maintaining appropriate allowances for loan and lease losses or allowances for credit losses, as applicable. But 

renewed or restructured loans to borrowers who have the ability to repay their debts according to reasonable modified terms will not be subject to adverse 

classification solely because the value of the underlying collateral has declined to an amount that is less than the loan balance.  “COVID-19 Supervisory 

and Regulatory FAQs,” (Fed. Res. Bd. June 12, 2020) (See “Risk Ratings”), available at https://www.federalreserve.gov/covid-19-supervisory-regulatory-

faqs.htm

4.8  Current Expected Credit Loss (CECL) Accounting May Be Delayed

For fiscal years beginning after December 15, 2019, public business entities that are SEC filers are generally required to use the current expected credit 

losses methodology (“CECL”) for estimating allowances for credit losses, which will tend to accelerate the recognition of credit losses. The acceleration 

of credit losses under CECL will likely increase allowance levels, and lower the retained earnings component of equity, thereby lowering common equity 

tier 1 capital for regulatory capital purposes. “Financial Instruments—Credit Losses (Topic 326)–Measurement of Credit Losses on Financial 

Instruments” Accounting Standards Update No. 2016-13 at 15 (Fin. Accounting Standards Bd. 2016). This gives lenders a stronger incentive to avoid 

more risky loans, such as construction or mezzanine loans, and to sell any loans that are likely to suffer credit losses. Under CECL, the allowance for 

credit losses is a valuation account, measured as the difference between the financial assets’ amortized cost basis and the net amount expected to be 

collected on the financial assets.  Id.
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However, Section 4014 of the CARES Act (as amended by the Consolidated Appropriations Act, 2021) allows banking organizations to delay adoption of CECL. In 

addition, an interim final rule, "Regulatory Capital Rule: Revised Transition of the Current Expected Credit Losses Methodology for Allowances," 85 Fed. Reg. 

17723 (Mar. 31, 2020) allows qualifying banking organizations to transition for up to five years an estimate of the effect of CECL on regulatory capital.  

An electing banking organization that was required (as of January 1, 2020) to adopt CECL for accounting purposes under U.S. Generally Accepted Accounting 

Principles in 2020 must generally use January 1, 2020, (or the first day of the fiscal year beginning in 2020) for purposes of day-one transitional amounts. This is 

required even if the organization chooses to delay its adoption of CECL to a subsequent quarter, per section 4014 of the CARES Act, as amended.  Id. See also

“Joint Statement on the Interaction of Regulatory Capital Rule: Revised Transition of the CECL Methodology for Allowances with Section 4014 of the Coronavirus 

Aid, Relief, and Economic Security Act” (Fed. Res. Bd. et al. Mar. 31, 2020), available at https://www.federalreserve.gov/supervisionreg/srletters/SR2009a1.pdf

4.9  Income Tax Impact of Loan Modification

There may be an issue as to whether interest income will accrue, for accounting and tax purposes, during any particular payment deferral.  E.g., “Tentative Board 

Decisions” (FASB Apr. 8, 2020), available at https://www.fasb.org/jsp/FASB/FASBContent_C/ActionAlertPage&cid=1176174436194&

5. NONBANK REAL ESTATE LENDERS

5.1  Market Overview for Nonbank Lenders

Many nonbank lenders originate loans and then sell them immediately to investors.  On the other hand, many investors, such as life insurance companies and 

and issuers of asset-backed securities, do not originate loans, but instead purchase loans from originators and then securitize them.  For example, government 

sponsored enterprises (“GSEs”), like Fannie Mae and Freddie Mac, generally do not lend directly to individual borrowers, but instead purchase loans made by the 

originating lenders.  “Bank and Nonbank Lending Over the Past 70 Years,” FDIC Quarterly 31 (2019), available at https://www.fdic.gov/analysis/quarterly-

banking-profile/fdic-quarterly/2019-vol13-4/fdic-v13n4-3q2019-article1.pdf

Bank loans to nonbank financial institutions (such as special purpose vehicles, private equity funds, real estate investment trusts (“REITs”), and nonbank mortgage 

lenders) increased from approximately $50 billion in 2010 to $442 billion in 2019.  Since the 2008-2009 recession, banks have also significantly reduced the 

amount of their residential mortgage lending.  As a result, many more nonbank lenders began to make residential mortgage loans, and to service such loans.  For 

example, in 2019, the GSEs held approximately 31% of all loans then outstanding, including 63% of residential mortgage loans. “Bank and Nonbank Lending Over 

the Past 70 Years,” supra at 35, 37.  See also Erika Morphy, “An Abundance of Liquidity,” p. 11, Real Estate Forum (June 2021), available at

www.globest.com/realestateforum
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5.2  Bank regulatory requirements generally do not apply to nonbank lenders 

As a general rule, banks tend to perform more thorough underwriting of their loans than nonbank lenders, since nonbank lenders are not subject to bank regulatory 

requirements, and tend to sell their loans once they are originated.  “Bank and Nonbank Lending Over the Past 70 Years,” supra at 33, 39.  

5.3  Legal Issues Relating to Lenders That Originate Loans and Then Sell Them to Investors

5.3.1  True Lender” Doctrine

The Office of the Comptroller of the Currency (“OCC”) has issued a regulation determining when a national bank or Federal savings association makes a loan and is the ‘‘true 

lender’’ in connection with a partnership between a bank and a third party. Under this OCC regulation, a bank is the “true lender” of a loan if, as of the date of origination, it is 

named as the lender in the loan agreement or funds the loan. Further, if, as of the date of the loan origination, one bank is named as the lender in the loan agreement for the loan, 

and another bank funds that loan, then the bank that is named as the lender in the loan agreement is deemed to make the loan, and is the “true lender.” Also, the “true lender” of a 

loan retains the compliance obligations associated with the origination of that loan.  “National Banks and Federal Savings Associations as Lenders,” 85 Fed. Reg. 68742 (Oct. 30, 

2020).  New York State, and several other states, have sued to set aside the OCC’s “true lender” regulation.  New York v. Comptroller of the Currency, 21-cv-00057 (S.D.N.Y. 

Jan. 5, 2021) (Complaint is available at https://ag.ny.gov/sites/default/files/01.05.21_complaint_doc._no._1.pdf).

5.3.2 “Valid When Made” Doctrine

In the Madden case, the originator of a loan was a national bank.  Although such bank was entitled to charge the applicable interest rate pursuant to federal law, however, since 

the bank’s assignee was not a federally regulated lender, therefore, when the bank assigned its interest in the loan, then the assignee was not entitled to assert that the borrower’s 

claims were preempted by federal law.  Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied 136 S.Ct. 2505 (2016).  This ruling has had an adverse 

impact on loan buyers in the secondary market, for mortgage loans that are subject to usury limits, as well as securitizations of such loans.  Accordingly, the FDIC and OCC have 

issued final regulations clarifying “that when a bank transfers a loan, the interest permissible before the transfer continues to be permissible after the transfer.”  “Permissible 

Interest on Loans That Are Sold, Assigned, or Otherwise Transferred,” 85 Fed. Reg. 33530 (June 2, 2020); “Federal Interest Rate Authority,” 85 Fed. Reg. 44146 (July 22, 2020).

However, such regulations acknowledge that if the originating bank is not the “true lender,” then such preemption of state laws would not apply.  854 Fed. Reg. at 33534, 33535 

(June 2, 2020); 854 Fed. Reg. at 44146, 44152, 44153 (July 22, 2020).  Moreover, some states have commenced litigation to invalidate the OCC regulations [see State of 

California et al. v. Comptroller of the Currency, Complaint for Declaratory and Injunctive Relief, Case No. 20-cv-5200 (U.S. N.D. Cal. July 29, 2020) available at

https://oag.ca.gov/system/files/attachments/press-docs/OCC%20Non-bank%20Interest%20Rule%20Complaint%20%28as%20filed%29.pdf], and the FDIC regulations [State of 

California et al. v. FDIC, Complaint for Declaratory and Injunctive Relief, Case No. 20-cv-5200 (U.S. N.D. Cal. Aug. 20, 2020) available at

https://oag.ca.gov/system/files/attachments/press-docs/FDIC%20Complaint%20%28as%20filed%29.pdf].  On the other hand, one court has upheld the OCC regulations, but it 

reserved judgment on whether the lender in that case was a “true lender” or not.  Rent-Rite Superkegs West Ltd. v. World Business Lenders, LLC (In re Rent-Rite Superkegs West 

Ltd.), No. 19-cv-01552-RBJ (D. Colo. Aug. 12, 2020), available at https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2020/08/rent-rite-

1.19cv1552_Doc31.pdf



6. APPRAISALS - CAVEATS

DESCRIBE THE 
MARKETPLACE
• RED FLAG – LACK OF OR POOR MARKET ANALYSIS

• Is the relevant market realistically described?

• Are the relevant market trends accurately reflected 
in the appraisal?

WHAT IS THE RELEVANT MARKET AND HOW IS IT 
FUNCTIONING???

The Appraisal of Real Estate, 15th Edition, 
Chapter 15
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SALES COMPARISON 
AND INCOME 
APPROACHES

RED FLAG

• Are the “comps” 
comparable?

• Building appeal

• Location

• Maintenance

Date of sale or lease

Appraisal Institute Guide Note 11



SALES 
COMPARISON AND  

INCOME 
APPROACHES TO 

VALUE
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Do recent sales after a disaster reflect 
“market value?” 

Or are sellers waiting for (or asking) 
pre-disaster prices when buyers 
know the market has fallen or 
collapsed

• Selection of “Market Rent”

• Selection of yield rates

• Will market rent REALLY 
increase each year following a 
disaster?
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THE BEST AN APPRAISER CAN DO

• Complete market analysis

• Determine highest and best use

• Is the highest and best use of 
that office tower still an office 
tower?

• Is the highest and best use of 
that retail mall still a retail mall?

THIS IS NOT A BOILERPLATE SECTION!

• Verification of all comparable sales 
and rents

• Talk to participants in the 
transaction

• What was the intent or goal of 
each party 
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Effect of COVID-19 on Real Estate 
Markets
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6.1  Variability in appraised values by different appraisers 

According to Daniel Kahneman’s Noise – A Flaw in Human Judgment (Little Brown 2021), human judgments, as to value, often 

disagree, and typically result in a range of values.

6.1.1  Case Study of Variances in Appraised Values:

Paula Konikoff, “Valuation Methods and Dark Big-Box Theories,” Appraisal Journal (Summer 2019).

6.1.2  Utility of Algorithms and Artificial Intelligence in Appraisals and Other Valuations

Daniel Kahneman, Noise – A Flaw in Human Judgment (Little Brown 2021).

6.2  Uncertainty as to Values During Fundamental Market Shifts (e,g, 2020-2021 pandemic & post-pandemic periods), and 

How Appraisers Deal With This  

Paula Konikoff, “Appraising in a Pandemic” (“Appraisers are not prognosticators; they apply professional judgment to available 

data.”)
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6.2.1  Types of Current Market Shifts

- Less demand for offices:  Decrease in demand for office space because of new “work from home” freedom and ease of virtual meetings.

- Reduction in lease terms from 10 years to 3-5 years with renewal options:  Office tenant preferences for shorter lease terms, prebuilt space (no tenant 

buildout), and flexible layouts.

- Increase in retail sales over the Internet:  Decrease in demand for retail space because of Amazon and other online sellers.

- New trend of some retail tenants paying percentage rent rather than fixed rent. In retail leases especially, rent is shifting from fixed rent to more 

percentage rent. But percentage rent enables tenants to control the amount of rent that they pay. Where are Internet sales made? Traditionally, 

Internet sales were excluded from a tenant’s percentage rent unless the sales were made from the leased premises. This is now easier for a tenant to 

manipulate.

- Lease modifications to save a tenant may trigger landlords’ loan defaults: Many tenants need immediate lease modifications in order to survive.  

However, if a landlord does “the right thing,” and agrees to an “emergency” lease modification with a needy tenant without getting the lender’s 

consent (which may take many months because of the lender’s own pandemic issues), then this may be a breach of either the loan documents or a 

subordination and nondisturbance agreement with the lender.  This is a “damned if you do, damned if you don’t,” decision for the property owner.  In 

any event, loan modifications may be a time-consuming process.

- What is the future of hotels?  Some commentators believe that well-located leisure hotels will survive, but some “corporate” hotels that are located 

near airports, and that specialize in hosting conventions and corporate meetings, might not survive.

- Difficulty of Assessing Cost of Compliance With Legal and Tenant Requirements Relating to Climate Change and Other Technological Changes: 

What portion of such cost will be paid by various parties (e.g., landlords/tenants/governments)?  Who pays the cost of the rapid pace of other 

technological innovations in real estate (such as energy-efficient construction and use of space)?  

- Many real estate experts freely admit their uncertainty as to the extent and cost of the above market shifts.

6.3  Preparation of the appraisal

6.3.1  What Conditions and Limitations are Appropriate?

Generally, an appraiser’s independence is required under federal and state law with respect to appraisals that are issued to lenders, in connection with 

pending loan transactions.

6.3.2  When, if ever, should a lawyer review and comment on a draft of the appraisal?

When an appraisal may be the subject of litigation, should the appraisal be issued to a law firm, in order to enable the lawyer to make 

comments on the appraisal that are not binding on the appraiser, and to enable such drafts and comments to be protected by the attorney-

client privilege, before the final appraisal is issued to the lawyer’s client?
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7.  LENDER CHANGES IN LOAN DOCUMENTATION AS A RESULT OF THE PANDEMIC

7.1  Lender-oriented amendments to loan documents

C.Z. Alford & V.S. Mason, “Credit Document Checkup In A Pandemic: What terms are changing, and what terms could be in play,” & “Revisiting 

The Credit Agreement Terms” (ABA Bus. Law Sec., Secured Lending Comm., June 10, 2020), available at https://www.americanbar.org

8.  BORROWER PROPOSED LOAN MODIFICATIONS AS A RESULT OF THE PANDEMIC

S. Lessne & J. Arszulowicz, “Loan Workouts–What Happens When Your Company is in Financial Distress–It's Not Just a Pandemic Problem,” 

(ABA Bus. Law Sec., Sept. 21-25, 2020), available at https://www.americanbar.org

9.    OPTIONS FOR LENDERS AND BORROWERS RELATING TO NONPERFORMING LOANS

9.1  Litigation – usually this involves (1) a mortgage foreclosure and/or a mezz loan UCC sale, and/or (2) enforcement of personal guaranties 

given by one or more of the borrower’s principals

9.1.1.  Incentives for lender to litigate

9.1.1.1. In a securitized loan, the pooling and servicing agreement provides little flexibility to do a customized workout with the 

borrower – a workout might not be effective unless it was agreed to by the requisite number of investors

9.1.1.2  In a syndicated loan, a workout may require the consents of the required number of co-lenders.

9.1.1.3  A portfolio lender (which is the sole owner of its loans) may have more flexibility to do a workout but may believe that the 

borrower is not credible or realistic.
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9.1.2  Incentives for borrower to litigate

9.1.2.1 A borrower may prefer to litigate if the lender’s demands are too harsh or unreasonable, or if the borrower needs time to 

find an alternative lender or another solution. However, the borrower’s lawyer should be aware that it is generally unethical to 

litigate solely for the purposes of delay. For example, Rule 1.3 (Diligence) of the ABA Model Rules of Professional Conduct 

provides, “A lawyer shall act with reasonable diligence and promptness in representing a client.” Rule 3.2 (Expediting 

Litigation) of such ABA Model Rules provides, “A lawyer shall make reasonable efforts to expedite litigation consistent with the

interests of the client.” Comment 1 on such Rule 3.2 states in part, “[A] failure to expedite [will not] be reasonable if done for the 

purpose of frustrating an opposing party's attempt to obtain rightful redress or repose. . . .The question is whether a competent 

lawyer acting in good faith would regard the course of action as having some substantial purpose other than delay. Realizing 

financial or other benefit from otherwise improper delay in litigation is not a legitimate interest of the client.” Rule 4.4(a)

(Respect For Rights Of Third Persons) of such Model Rules states in part, “In representing a client, a lawyer shall not use means 

that have no substantial purpose other than to embarrass, delay, or burden a third person. . . .”

9.2  Workouts (i.e., agreements between a lender and a borrower settling a default by the borrower, or other dispute, pursuant to the loan 

documents)

9.2.1  Incentives for Lenders to do workouts instead of foreclosures & UCC sales

9.2.1.1  Avoid (1) extensive delays, and (2) unrecouped costs of litigation to lenders (such as unpaid interest and principal, late 

fees, default interest, legal fees of the lender, etc.)

9.2.2  Incentives for Borrowers to do workouts instead of litigation or bankruptcy

9.2.2.1  Avoid personal liability under “good guy” guaranties

9.2.2.2  Avoid income tax liabilities resulting from foreclosure and/or mezz loan sales
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9.3  Lender’s requirements for a workout of a loan in default may include:

9.3.1  Pre-negotiation letter. The borrower must sign a “pre-negotiation” letter acknowledging that (1) the lender is not deemed to 

waive any of its rights by entering into negotiations with the borrower for a loan modification, (2) the lender is not bound by any oral 

discussions, drafts, emails, or similar communications, and (3) the loan documents will be amended only as and when expressly

provided in the amendments (signed and delivered by the lender and the borrower) to such loan documents;

9.3.2  Borrower’s Admissions. The borrower should specifically itemize and admit all amounts that are due and payable to the lender 

pursuant to the loan documents;

9.3.3  Fix any defects in the loan documents.

9.3.4  Obtain updated title insurance policy.

9.3.5  Expand Existing Guaranties (to include, e.g., personal liability of guarantors for either (1) interference with the lender’s remedies, 

(2) failure to cooperate with the lender, (3) liens and interests affecting the collateral that are not authorized by the lender, or (4) the 

borrower’s failure to deliver a deed in lieu of foreclosure in accordance with the workout).

9.3.6  Borrower’s Consent to Judgment of Foreclosure and Sale (with a stay of execution until the earlier of the borrower’s default or 

the amended maturity date).

9.3.7  Borrower’s Agreement to Deliver Deed in Lieu of Foreclosure.

9.3.8  Guaranty to Lender for all Damages From Nonperformance of Borrower’s Agreement to Deliver Deed in Lieu. 

9.3.9  Borrower’s Consent to Lender’s Receiver or Property Manager.

9.3.10  Hard Lock Box into which All Proceeds of the Mortgaged Property are Automatically Deposited (and then applied to pay debt 

service, property taxes, etc.).

9.3.11  Borrower’s Agreement Not To Make Distributions to its Investors.

9.3.12  Waiver by Borrower and its Principals of the Automatic Stay in Bankruptcy.

9.3.13  Release By Borrower and Guarantors of Lender. See generally R. Fries, “Exchange of Enhancements for Concessions—Insights 

into the Modern Loan Workout,” 48 N.Y. Real Prop. L.J. 22 (2020).
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9.4  Borrower’s requirements for a workout of a loan in default may include:

9.4.1  Extension of the maturity date (and deacceleration of the maturity date if it has been accelerated by the lender);

9.4.2  Deferral of debt service payments for a limited period during any existing governmental moratorium prohibiting the eviction of 

tenants (with further extensions if, for example, any government unit grants to tenants an additional future moratorium from eviction); and 

such deferral may be documented by clarifying that the borrower pays interest at a low “pay rate,” and principal payments are suspended, 

until the borrower is able to pay the loan in accordance with its original terms;

9.4.3  Forbearance (for a limited cure period) of enforcement of lender’s remedies on account of any existing defaults by the borrower 

under the loan documents (with an extension of such cure period if reasonably necessary);

9.4.4  Lender’s waiver of specified existing defaults if such defaults are cured by the borrower as and when provided in the workout 

agreement;

9.4.5  Waiver (for a reasonable period agreed to by the lender and the borrower) of technical covenants such as (1) debt service coverage, 

(2) loan to value ratios, (3) operating income, (4) leasing, (5) continuous operation, (6) substantial completion, and (7) accounting 

statements;

9.4.6  Revising the release prices for any co-op, HOA, or condo units so that the lender receives only 100% of the value of the unit that is 

sold (rather than 125% or higher as is required by lenders in some projects);

9.4.7  Lender’s consent to specified financial changes relating to the borrower and any guarantors, such as the admission of new members 

and guarantors, and new contributions of capital by them, and the exit of certain existing members and guarantors (and any collateral 

pledged by them); and amendments to their existing rights and obligations pursuant to the applicable organizational documents; and

9.4.8  In certain cases, the borrower’s right to (1) a new appraisal of the collateral based on current market conditions, and (2) a reduced 

loan amount (and lower monthly payments) based on the current lower value of the collateral.
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9.5  Lender’s other options, in lieu of a workout or litigation, may include:

9.5.1  Sale of noncompliant loans

9.5.2  Sale of subordinate interest in noncompliant loans

9.5.2.1  Participation interest sale

9.5.2.2  Splitting of loan into “A” piece and “B” piece, and selling “B” piece to third party

9.5.3  Getting additional capital investments in order to meet capital requirements

9.6  Borrower’s other options, in lieu of a workout or litigation, may include:

9.6.1. Refinancing with other lenders

9.6.2  Funding from new equity investors

9.6.3  Capital call to existing equity investors

9.6.4  Long-term net lease of the property to a third party that pays advance rent

9.6.5  Bankruptcy.

APPENDIX: 

Paula Konikoff: Professional Experience

Brook Boyd: Professional Experience



Paula K. Konikoff, JD, MAI, AI-GRS

Profile Specializingin:
Litigation support, expert testimony and arbitrator in real estate matters 

Development of appraisaland appraisal review policies and procedures

Appraisal and portfolio reviews (residential and commercial) for lenders; pension funds; 

investmentbanks;compliance
Strategic planning for community development nationwide

°
°



°

Professional  
Experience

Paula K. Konikoff, JD, MAI, AI-GRS
Sole practitioner, arbitrator, consultant to real estate industry (1993 - )

Provides expert testimony and rent re-setting advice for negotiation and arbitration, serves as an
arbitrator, performs market analyses, due diligence and independent fiduciary services, teaches
and conducts seminars for continuing professional education legal credits and for the appraisal
profession
°


°
°

Member of AAA Roster of Neutrals and FINRA Roster of Arbitrators

Served two terms (2003-2009) on the Appraisal Standards Board; twice Vice-Chair 

Testified on behalf of plaintiffs and defendants in RMBS litigations

Testified on behalf of the SEC in matters involving Mello-Roos bond issues and public 
limitedpartnerships holding investmentgrade office properties in New England

Consulted with City of Denver and State of Colorado on placement of Justice Centers 

including State SupremeCourt, City and CountyCourts and detention facilities
Sole arbitrator in space rent re-set, major retail property in San Francisco

Umpire in ground rent re-set, land under major hotel in Chicago

°





New York Law School Adjunct Professor (2010 -)

New York University Adjunct Professor (1992 - 2004)

KPMGPeat Marwick

Director, Real Estate Valuation (1989 - 1993)

Directed valuations of all property types nationwide, developed appraiser training workshops and

materials, provided support for regulatory reviews, advised institutions regarding internal appraisal

policiesand procedures and provided litigationsupport services.

SelectedAccomplishments:
° Established Firm's national practice and directed valuations of over $25 billion in real estate 

annually.

Reviewed performance and valuation of real estate portfolios held by pension plan 

sponsorsand institutional investors.
Recommended changes in management and/or plans disposition of portfolios of properties 

taken by lenders after defaults.
Developed training programs for internal appraisaland review functions.

Designed and reviewed internal valuation policies and procedures for institutional owners 

and lenders.

°

°

°
°



P. K. Konikoff 

Page 2

SelectedAccomplishments:
° Valued over $10 billion in real estate annually
 Retained by attorneys for expert testimony and assessment of litigation potential; served as
expert or co-counsel to assess legal rights and develop litigationstance.

 Valued company-ownedHess Stations for rent recomputation in anti-trust litigation.

 Valued Arvida land portfolio nationwide for sale of company.

Dilworth,Paxson, Kalish & Kauffman, Philadelphia, PA
Corporate Department, Associate (1978 - 1982)

General corporate and commercial law including mergers and acquisitions, real estate, municipal 

financings,commercial lendingand workouts.

SelectedAccomplishments:

°
°

°

°

 Successfullydisposed of 140 healthspas nationwide within 90 days.
Advisedclients regarding corporate and real estate valuations in litigation matters. 

Negotiatedworkouts of real estate secured loans for major regional lenders.

Developedsecuritydocument package for real estate loans by national institution. 
Represented lenders in regulatory (OCC and SEC) compliance issues.

The Hudson Group
1982-1985 Vice President; 1986 - 1989 President

Responsible for valuations of and studies regarding income producing properties for institutional

and corporate clients nationwide and for national developers of resorts, residential communities and

officecomplexes,and providedvaluation support for litigation.

Education Bachelor of Science,TempleUniversity - 1969
Doctor of Jurisprudence, Villanova University School of Law - 1979

Professional  
Affiliations ° Member, Appraisal Institute, holder of MAI and AI-GRS designations; twice Chair of Professional

Standards and Guidance Committee; member, National Board of Directors

 AAA Panel of Neutrals, #155712
 FINRA, Roster of Arbitrators,#A57956

° Member - Association of the Bar of the City of New York

 Member - Urban Land Institute; frequent Advisory Panel service

 CertifiedUSPAP Instructor #10096

 New York GeneralCommercialAppraiser,#46000001513

 Pennsylvania GeneralCommercialAppraiser, # GA001139R
 Appraisal Institute Certified Instructor for courses and seminars covering commercial and 

residential valuation procedures and appraisal standards and ethics.

P. K. Konikoff 
212-308-6676
pkonikoff@psnyc.us



Brook Boyd 

Professional Experience

Brook Boyd is Counsel to Meister, Seelig & Fein, LLP in their New

York office. He is a member of the New York, New Jersey, Connecti-

cut, and Florida bars. He has represented J.P. Morgan Chase Bank,

N.A., Citibank, N.A., Wells Fargo Bank, N.A., or their affiliated enti-

ties, and other banks, investment banks, private equity funds, and lead-

ing institutions.
Mr. Boyd is the author of Real Estate Finance (Law Journal Press, 

48th edition) and has published many articles in legal and professional
journals, such as The New York Law Journal, The New Jersey Law 
Journal, Real Estate Finance Journal, Real Estate Law Journal, Real Es-
tate Review, and The Practical Real Estate Lawyer. In addition, he has 
written substantial portions of legal treatises, such as Real Estate Trans-
actions and Warren's Weed New York Real Property.

Mr. Boyd has been quoted and cited extensively in periodicals, such

as The New York Times, Le Monde, Business Week, and The Mortgage

and Real Estate Executives Report. He has lectured for the ABA, ALI-

ABA, the Association of the Bar of the City of New York, New York

University, University of Miami, and Fairleigh Dickinson University.
Brook Boyd's email address is bb@msf-law.com. He welcomes any

comments on this presentation.
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