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WHO IS A FIDUCIARY

UNDER ERISA

A person is a fiduciary to the extent he or she:

»Exercises discretionary authority or control over 

plan management

»Exercises authority or control over management or 

disposition of plan assets

»Has discretionary authority or responsibility over 

plan administration

»Provides investment advice for a fee

A person can also become a fiduciary if named in 

the plan document
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WHO IS A FIDUCIARY

UNDER ERISA

A person is not a fiduciary when performing “settlor” 

functions, which are activities related to:

»Plan establishment

»Plan design

»Plan termination

A person may wear “two hats” 
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FIDUCIARY LIABILITY

If a fiduciary breaches his or her 

fiduciary duties, there are consequences:

»Liability for losses

»Liability to restore lost profits

»Subject to additional equitable or remedial relief

»20% penalty under ERISA Section 502(l)
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CO-FIDUCIARY LIABILITY

Co-fiduciary liability may occur if a fiduciary:

»Knowingly participates in or helps conceal a 

breach by another fiduciary

»Knows of a breach by another fiduciary, but does 

not take reasonable steps to remedy

»Enables another fiduciary to commit a breach, by 

breaching his or her own fiduciary duties
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FIDUCIARY DUTIES

There are 5 fiduciary duties:

»Duty to act prudently

»Duty to act solely in interest of participants and 

beneficiaries (aka the “duty of loyalty”)

»Duty to act for exclusive purposes of providing 

benefits and defraying reasonable expenses

»Duty to act in accordance with Plan documents (if 

consistent with ERISA)

»Duty to diversify Plan investments to minimize the 

risk of large losses
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FIDUCIARY DUTIES

The central fiduciary duty is the “duty of prudence”:

»Act with care, skill, prudence and diligence of a 

prudent person acting in same capacity and with 

knowledge

»This is the so-called “prudent expert” standard

10



DUTY OF PRUDENCE

The duty of prudence requires fiduciaries 

to engage in a prudent process when 

making decisions:

»Gather relevant information

»Undertake an analysis of the information

»Make a well-reasoned decision

A fiduciary is not expected to have a crystal ball
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DUTY OF LOYALTY

Another important fiduciary duty is 

the “duty of loyalty.” The duty of 

loyalty requires a fiduciary to act solely in the 

interest of plan participants and beneficiaries.

»You must ask yourself: “What’s best for the 

participants?”

»Prohibits you from putting your own interests or 

the company’s interest ahead of the participant’s 

interests
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REVENUE SHARING

An investment fund offered under a 

Plan may share a portion of its revenue 

with the Plan’s third-party administrator:

»These revenue sharing payments must be 

considered when evaluating whether the TPA’s 

fees are reasonable

»Revenue sharing as a method of compensating a 

TPA should be evaluated
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REVENUE SHARING

Revenue sharing payments must be considered 

when evaluating whether the TPA’s fees are 

reasonable:

»Calculate total fee, including revenue sharing

»Divide total fee by number of participants

»Have investment advisor perform benchmarking 

analysis

»Negotiate for lower fee

»Put plan out to bid every few years
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REVENUE SHARING

If benchmarking shows that TPA’s fees are high, 

methods for lowering TPA’s fees:

»Eliminate all hard dollar fees

»Select lower-priced share classes

»Select non-proprietary mutual funds with less 

revenue sharing

»Obtain additional services from TPA

»Allocate excess revenue back to the plan

»Consider a lower priced TPA
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REVENUE SHARING

Revenue sharing as a method of compensating a 

TPA should be evaluated:

»“If a plan sponsor opts for revenue sharing as its 

method of paying for recordkeeping services, it 

must not only comply with its governing plan 

documents, it must also have gone through a 

deliberative process for determining why such a 

choice is in the Plan's and participants' best 

interest.” Tussey v. ABB, Inc. (W.D. Mo, 2012)
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REVENUE SHARING

Three main methods for compensating a TPA, all of 

which have advantages and disadvantages:

»Per capita assessment (i.e., charging each 

participant’s account a flat dollar amount)

»Pro rata assessment (i.e., charging each 

participant’s account a percentage of assets)

»Revenue sharing
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FEE LEVELING

In some cases, revenue sharing must be 

returned to participants. There are several 

methods for doing this:

»Per capita allocation

»Pro rata allocation

»Best fiduciary practice is to return the revenue 

sharing to participants who were invested in the 

funds that shared revenue, but there are 

administrative hurdles
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LOWEST FEE SHARE CLASS

Mutual funds have different share classes. 

Several court cases suggest that, all else 

being equal, plans must use the share class 

that has the lowest fee (i.e., use institutional 

share class, not retail share class). 

»Switch to lowest fee share class whenever 

possible

»If lowest fee share class is unavailable, push for it
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LOWEST FEE SHARE CLASS

Is there ever an argument to be made not to switch 

to the lowest fee share class? 

»Many plans offer retail mutual funds as investment 

options because switching to institutional mutual 

funds would negatively impact revenue sharing

»The decision to compensate the TPA through 

revenue sharing must be arrived at prudently
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MUTUAL FUNDS/ COMMINGLED 

TRUSTS/ SEPARATE ACCOUNTS

Commingled trusts and separate 

accounts are typically less expensive 

than mutual funds. 

»Commingled Trust: A pool of assets that are jointly 

managed by the same entity. These funds can be 

from several sources, including retirement plans 

»Separate Account: A privately managed 

investment account opened through a brokerage 

or financial advisor that uses pooled money to buy 

assets 
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MUTUAL FUNDS/ COMMINGLED 

TRUSTS/ SEPARATE ACCOUNTS

What must a committee do when their investment 

advisor presents the option of commingled trusts 

and/or separate accounts?

»No action is considered a decision 

»Prudently consider the pros and cons of each 

alternative

»There are justifications for sticking with mutual 

funds
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COMPANY STOCK FUNDS

A company stock fund presents 

unique fiduciary issues: 

»Is there a duty to monitor the company stock 

fund?

»Should insiders be on the committee? 

»Is it sound practice to limit investments in a 

company stock fund?

A 2014 Supreme Court case changed the 

landscape
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COMPANY STOCK FUNDS

Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 

2459 (2014) – Important Supreme Court case 

involving a plan with a company stock fund.

»Abolished the “presumption of prudence” 

applicable to company stock funds

»Stated that ordinary fiduciary principles apply to 

company stock funds

»But … may not make it easier for plaintiffs to bring 

a successful lawsuit



COMPANY STOCK FUNDS

Before Dudenhoeffer, 

»Generally, company stock funds were entitled to a 

“presumption of prudence,” meaning such funds 

were deemed to be a prudent investment, unless 

the sponsoring company was near insolvency or 

bankruptcy

»This was known as the Moench presumption
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COMPANY STOCK FUNDS

Facts of Dudenhoeffer – Fifth Third Bancorp, a large 

financial services firm, maintained a 401(k) plan that 

offered a company stock fund.

»In addition to the company stock fund, the plan 

offered 20 mutual funds

»Participants could allocate their contributions any way 

they wanted

»In connection with the collapse of the housing market, 

the company stock price fell 74% between July ’07 

and September ’09 when the lawsuit was filed
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COMPANY STOCK FUNDS

Plan participants filed suit against the plan 

fiduciaries, claiming that plan fiduciaries should 

have known that the stock was overvalued and 

excessively risky (i.e., an imprudent investment). 

»First, plaintiffs alleged that fiduciaries should have 

known that stock was imprudent based on public 

information

»Second, plaintiffs alleged that fiduciaries should 

have known that stock was imprudent based on 

nonpublic (i.e., inside) information

27



COMPANY STOCK FUNDS

First, the Supreme Court dealt with the 

“presumption of prudence”:

»The law does not create a “presumption of 

prudence” for fiduciaries with regard to a company 

stock fund. Rather, the same standard of 

prudence applies to all ERISA fiduciaries, except 

that fiduciaries are under no duty to diversify a 

company stock fund
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COMPANY STOCK FUNDS

Second, the Supreme Court dealt with the “publicly 

available information” issue: 

»If stock is publicly traded, allegations that a plan 

fiduciary should have recognized from publicly 

available information alone that the stock was 

imprudent are implausible as a general rule, at 

least in the absence of special circumstances

»Why implausible? Because the stock price already 

reflects public information

»What are “special circumstances”? The court did 

not say 
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COMPANY STOCK FUNDS

Third, the Supreme Court dealt with the “inside 

information” issue:

»With regard to a plan fiduciary’s failure to act upon 

obtaining inside information, the plaintiffs must 

describe an alternative course that the fiduciary 

could have taken. However, this alternative course 

must not violate securities law and must not do 

more harm to the plan participants than good 
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COMPANY STOCK FUNDS

Impact of Dudenhoeffer -- Must plan committees 

now monitor their company stock funds?

»Committees may prudently rely on the stock price 

as the best measure of value, absent “special 

circumstances” 

»Watch how case law develops
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MANAGING 

FIDUCIARY RISK

The risk of liability to committee members for failing 

to abide by their fiduciary duties may be mitigated 

as follows:

»Plan and/or corporate documents may indemnify 

plan fiduciaries (but not for bad acts)

»Insurance policies may offer coverage for fiduciary 

activities

»Hire experts: ERISA counsel, investment advisor

»Monitor fiduciary litigation
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DEFENSIVE MECHANISMS

 Internal statute of limitations

 Heimeshoff v. Hartford Life & Accident Ins. Co.,134 
S.Ct. 604 (2013).

◦ Contractual limitations periods in ERISA plans are 
enforceable if
 They are reasonable

 No controlling statute to the contrary

 ERISA is not a controlling statute to the contrary 

◦ Caveats-if administrator’s conduct causes a participant to 
miss deadline, waiver or estoppel may be available.

◦ In extraordinary circumstances, equitable tolling may 
apply.
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DEFENSIVE MECHANISMS

 Reasonableness is generally fact specific.

 Eleventh Circuit, in Northlake Regional Medical Center v. 
Waffle House Syst. Employee Benefit Plan, 160 F. 3d 
1301 (11th Cir. 1998). - set forth a 3-part test.

◦ Was there a subterfuge to prevent lawsuits?

◦ Was the limitations period commensurate with other provisions 
in the plan designed to process claims with dispatch?

◦ Was the ERISA-required internal appeals process completed?

 Periods as short as 45 days have been held reasonable.

 Contractual limitations period that expires before the 
issuance of a final denial of benefits is unreasonable.
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DEFENSIVE MECHANISMS

 Statute of limitations is an affirmative defense, should 
be raised at the pleading stage.

 Statute of limitations is a controlling statute to the 
contrary only if it specifically targets the type of action 
at issue.

 Cases Caldwell v. Standard Insurance Company, 2015 
WL 4727378 (S.D.W.Va. August 10, 2015).

 Mulholland v. MasterCard Worldwide, 2014 WL 
6977805 (E.D. Mo. December 9, 2014), rev’d on other 
grounds 2015 WL 6161462 (8th Cir. October 21, 2015).

 Munro-Kienstra v. Carpenters Health and Welfare Trust 
Fund of St. Louis. 2015 WL 3756712 (8th Cir. 2015). 
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DEFENSIVE MECHANISMS

 Split among Circuits as to whether denial letter to 
participant must include notice of contractual 
limitations period.

◦ First, Third, and Sixth require it.

◦ Ninth, Tenth, and Eleventh hold initial denial letter only required 
to include time limits applicable to internal review procedures.

 Issue results from ambiguity in DOL claims procedure regulations.

 Best practice would be to include the notice.

 Forum Selection Clause

 DOL believes this is contrary to public policy.

◦ Courts of Appeal have not agreed, but some District Courts 
have.

 Ambiguity in ERISA’s venue provision.
37



DEFENSIVE MECHANISMS

 Fiduciaries need not become experts in employee 
benefits and may rely upon expert advice.

 DOL Advisory Opinion 2002-14A “unless they possess 
the necessary expertise to evaluate such factors, 
fiduciaries would need to obtain the advice of a 
qualified independent expert.”

◦ Engaging an expert and following his/her advice is not 
necessarily a “complete whitewash.”

◦ Howard v. Shay, 100 F. 3d 1484 ( 9th Cir. 2002): Appointing 
fiduciary must investigate the expert’s qualifications, provide the 
expert with complete and accurate information, and make 
certain that reliance upon expert is justified under the 
circumstances.
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DEFENSIVE MECHANISMS

◦ Bussian v. RJR Nabisco, 223 F. 3d 286 (5th Cir. 2000) 
factors to be taken into account in determining if 
reliance on expert advice is justified include:
 Expert’s reputation and experience.

 Extensiveness and thoroughness of the expert’s investigation.

 Whether the expert’s opinion is supported by relevant 
material.

 Whether expert’s methods and decisions are appropriate to 
decision at hand.

 Whether expert advice is independent and impartial.
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DEFENSIVE MECHANISMS

 Limitations of reliance upon independent experts.

◦ Gregg v. Transportation Workers of America, 343 DF. 3d 833 (6th

Cir. 2003).

◦ In re Unisys Savings Plan Litigation, 74 F. 3d 420,435 (3d Cir. 
1996).

 Outsourcing.

 Use of fiduciary/settlor distinction as a sword.

 Named fiduciary can be named in plan document, so if 
plan sponsor designates a committee by job title in plan 
document, is that a settlor function.

◦ If it is a settlor function, it is not subject to ERISA, and plan 
sponsor would have no duty to monitor.
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DEFENSIVE MECHANISMS

 DOL has not issued an advisory opinion on this issue, 
but unlikely it would accept this argument.

◦ Cannot set it and forget it.

 In litigation, request fiduciary nexus requirement be 
satisfied.

 Except for named fiduciary, other fiduciaries under 
ERISA Section 3(21) are fiduciaries only to the extent.

◦ Fiduciary status not an all or nothing concept.

 Pegram v. Herdrich, 530 U.S. 211(2000).
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DEFENSIVE MECHANISMS

 “Whether a person was acting as a fiduciary when 
taking the action subject to the complaint.” 

◦ Santomenno ex. Rel John Hancock Trust v. John Hancock Life Ins. 
Co., 768 F. 3d 284, 296 (3rd Cir. 2014).

 Must be a nexus between alleged basis for fiduciary 
responsibility and the wrongdoing alleged in 
complaint.

◦ Followed in McCaffree Financial Corp. v. Principal Life Ins. Co., 
2016 WL 98332(8th Cir. 1/8/2016).

 Defense mechanisms are necessary because there are 
no safe harbors with respect to investments.
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DEFENSIVE MECHANISMS

 Plans offer capital preservation funds to satisfy ERISA 
Section 404(c).

◦ If money market fund offered, plaintiff will allege stable value 
should have been offered.

◦ If stable value fund offered, it may be challenged as either too 
conservative or too aggressive.

◦ If a fund has been placed on watch list and removed, plaintiff 
will allege it should have been removed earlier.

 If plan sponsor wants to provide a wide range of 
investment funds, plaintiffs may allege the offerings are 
too numerous, duplicative, and confusing to 
participants.
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DEFENSIVE MECHANISMS

 New causes of action for breach of fiduciary 
duty will arise.
◦ A fiduciary will be sued for breach of the fiduciary duty of 

prudence in connection with a cybersecurity breach.

◦ May be more likely in connection with health plan rather 
than defined contribution plan, but all plans are potential 
targets.

◦ Process will be the relevant issue, because if NSA and CIA 
can be hacked, everyone is vulnerable.

◦ As a process matter, coordination with vendors an 
important first step, because a recordkeeper will hold 
much more personal information than any plan sponsor.
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DEFENSIVE MECHANISMS

 DOL has not yet issued formal guidance in this area.

◦ Questionable whether a plan participant’s personal data is 
plan assets.

◦ DOL standard test for plan assets outside of employee 
contributions and plan investments is ordinary notions of 
property rights.

 Courts generally have not been receptive, including the recent 
case of Devane v. Northwestern.

 See also Rejimas v. Neiman Marcus, LLC, 794 F. 3d 688,695 (7th

Cir. 2013) (responding to contention that an individual’s personal 
information is an intangible commodity, “ assumes that federal 
law recognizes such as property right.
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ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases

1. Challenges to the inclusion of proprietary funds in a 401(k) plan
(“proprietary funds cases”).

2. Challenges to fees charged by funds in 403(b) plans sponsored
by universities (“university 403(b) cases”).
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ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases, by Type of Complaint
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ISS | Securities Class Action Services

Fiduciary Litigation:  Origins of the Trend in Excessive Fee Cases

• Tibble v. Edison Int’l., 135 S. Ct. 1823 (May 18, 2015). Plan
fiduciaries have an ongoing duty to monitor the prudence of plan
investments.

• In a unanimous decision, Justice Breyer explained, “a trustee has
a continuing duty—separate and apart from the duty to exercise
prudence in selecting investments at the outset—to monitor, and
remove imprudent, trust investments.”
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ISS | Securities Class Action Services

Fiduciary Litigation:  Claims in Excessive Fee Cases

50

• Proprietary Funds Cases:

• Claims focus on a breach of duties of loyalty and
prudence by the financial institution.

• Types of allegations include:
• High/excessive fees
• Underperforming affiliated funds
• Untested funds
• Failure to consider cheaper, better-performing,

and nonaffiliated investments



ISS | Securities Class Action Services 51

Fiduciary Litigation:  Claims in Excessive Fee Cases

Case Study: Wildman v. Am. Century Servs., 237 F. Supp. 3d 902 (W.D. Mo. 2017)

• Plaintiffs alleged:
• Plan fiduciaries limited Plan’s investments to American Century

funds for their own self-interest
• Plan fiduciaries failed to investigate lower-cost investment options
• The Plan paid excessive recordkeeping costs
• The Plan delayed the transfer of assets to lower-cost share class,

failed to offer a Stable Value Fund, and retained underperforming
funds

• The court held: Allegations in the complaint “create[] an inference that
fiduciaries used an imprudent and disloyal process to manage the Plan.”
Wildman, 237 F. Supp. 3d at 914.



ISS | Securities Class Action Services

Fiduciary Litigation:  Claims in Excessive Fee Cases

52

University 403(b) Cases:
• Claims are focused on payment of excessive fees for

recordkeeping, administrative, and investment services.

• Plaintiffs have alleged breach of the fiduciary duty of
loyalty, but these claims have frequently been dismissed

• Allegations include:
• Inclusion of more expensive share classes when cheaper

share classes are available
• Excessive recordkeeping fees by using multiple

recordkeepers
• Excessive recordkeeping fees by using an asset-based

rather than per-participant fee
• Inclusion of imprudent investment options
• Too many investment options causing “decision paralysis”

in participants



ISS | Securities Class Action Services

Fiduciary Litigation:  Motion to Dismiss Rulings; Excessive Fee 
Cases

53

• Overwhelmingly, courts have ruled in favor of
plaintiffs on motions to dismiss in both proprietary
funds cases and university 403(b) cases

• At least 12 rulings on motions to dismiss in
proprietary funds cases have favored plaintiffs and
6 rulings in university 403(b) cases

• Courts have noted that the allegations listed on the
previous two slides (or some combination thereof)
are sufficient to state a claim for breach of a
fiduciary’s duty to participants



ISS | Securities Class Action Services

Fiduciary Litigation:  Motion to Dismiss Rulings; Excessive Fee 
Cases

54

• However, there are three outlier decisions where
court dismissed complaints in their entirety.

• Proprietary Funds Cases:
• Meiners v. Wells Fargo, No. 0:16-cv-03981 (D.

Minn. May 25, 2017)
• Patterson v. Capital Group Co., No. 2:17-cv-4399

(C.D. Cal. Jan. 24, 2018)

• University 403(b) Cases:
• Sweda v. University of Pennsylvania, No. 2:16-cv-

04329 (E.D. Pa. Sept. 21, 2017)



ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases Dismissals

55

• Patterson v. Capital Group Co.:
• Plaintiffs did not allege that higher fees were unjustified
• Alleged higher fees of affiliated funds were only modestly

higher and did not imply breach of fiduciary duty standing
alone

• Although the complaint alleged that the plan failed to offer a
less expensive share class of the affiliated funds, the
complaint did not allege that the separate classes were
materially similar

• Plaintiffs failed to allege that Defendants did not meet an
exemption to the prohibited transaction provisions, PTE 77-3

• The court’s dismissal was with leave to amend



ISS | Securities Class Action Services 56

Fiduciary Litigation:  Excessive Fee Cases Dismissals

• Sweda v. University of Pennsylvania:
• The court held that plaintiffs’ breach of fiduciary

duty claims were foreclosed by an earlier Third
Circuit case, Renfro v. Unisys Corp., 671 F.3d 314
(3d Cir. 2011)

• In Renfro, the court declined to find a breach of
fiduciary duty in light of the variety of available
investments with a large range of expense ratios

• The U. Penn court applied Renfro to conclude that
Plaintiffs’ allegations of excessive fees did not
plausibly support their claims for breach of
fiduciary duty



ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases and Duty to Monitor
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Many excessive fee cases include a claim for breach of the fiduciary duty 
to monitor appointed fiduciaries

• This breach has been recognized by the First, Second, Third, Fifth, 
Seventh, Eighth, Ninth, and Tenth Circuits

• Considerations:
• Appointing fiduciaries have a duty to monitor their appointee 

fiduciaries
• Duty only extends to the individuals who the appointing fiduciary 

actually appoints
• Courts are split on whether there is a duty for appointing fiduciaries 

to inform appointed fiduciaries of non-public, material information.  
Compare Woods v. Southern Co., 396 F. Supp. 2d 1351 (N.D. Ga. 
2005) with In re Ing Groep, N.V. ERISA Litig., 749 F. Supp. 2d 1338 
(N.D. Ga. 2010).



ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases and Duty to Monitor

58

What constitutes sufficient monitoring of appointed fiduciaries?

DOL has issued fiduciary responsibility guidance through 29 
C.F.R. § 2509.75-8:

“At reasonable intervals the performance of trustees 
and other fiduciaries should be reviewed by the 
appointing fiduciary in such manner as may be 
reasonably expected to ensure that their performance 
has been in compliance with the terms of the plan and 
statutory standards, and satisfies the needs of the 
plan.”



ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases and Burden of Proof

59

• Circuit Split on which party bears the burden of proving that a 
breach of fiduciary duty caused plaintiff’s loss. 

• The Fifth and Eighth Circuit apply a burden-shifting 
approach that puts the burden on the fiduciary to show 
that the plaintiff’s loss was not caused by the fiduciary’s 
breach 

• The Second Circuit leaves the burden of proving causation 
to the plaintiff, treating causation as an element of the 
claim of a fiduciary breach.



ISS | Securities Class Action Services

Fiduciary Litigation:  Excessive Fee Cases and Burden of Proof
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• Fifth Circuit and Eighth Circuit

• Derived the burden-shifting approach from trust law
• Three step analysis outlined in Martin v. Feilen, 965 F.2d 

660, 671 (8th Cir. 1992):

(1) Plaintiff proves breach of fiduciary duty
(2) Plaintiff shows prima facie case of loss to the plan or 

ill-gotten profit to the fiduciary
(3) Burden shifts to the fiduciary to prove that the loss 

was not caused by the breach of duty

• See also McDonald v. Provident Indemnity Life Ins. Co., 60 F.3d 
234 (5th Cir. 1995) (employing identical burden-shifting analysis)
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Fiduciary Litigation:  Excessive Fee Cases and Burden of Proof

61

• Second Circuit

• Does not employ a burden-shifting approach

• Burden remains on plaintiff to demonstrate that losses 
“resulted from” the breach of fiduciary duty.  Silverman v. 
Mutual Benefit Life Ins. Co., 138 F.3d 98, 105 (2d Cir. 1998).

• The Second Circuit treats causation of damages as an 
element of the claim for breach of fiduciary duty, citing 
ERISA § 409’s statement that the losses to the plan 
“result[] from” the breach
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Fiduciary Litigation:  Excessive Fee Cases and Burden of Proof
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• Fourth, Third, and Tenth Circuits Are Undecided

• Plasterers’ Local Union No. 96 Pension Plan v. Pepper, 663 
F.3d 210, 219-20 (4th Cir. 2011) (noting the split but 
expressing no opinion and directing district court to choose 
a method)

• In re Unisys Sav. Plan Litig., 173 F.3d 145, 160 (3d Cir. 1999) 
(noting split but not choosing a method because there was 
no breach of fiduciary duty)

• Holdeman v. Devine, 572 F.3d 1190, 1195 & n.1 (10th Cir. 
2009) (noting split but concluding whatever method used 
was irrelevant to the district court decision)
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Fiduciary Litigation:  Excessive Fee Cases Through Trial
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• Currently few trial decisions in excessive fee cases

• Proprietary funds: Brotherston v. Putnam Investments,
No. 1:15-cv-13825 (D. Mass. Mar. 30, 2017)

• The court held that the participants did not identify
circumstances where the company and plan put their
interests ahead of the participants’, and

• That participants failed to show that any allegedly
imprudent actions caused them losses
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Fiduciary Litigation:  Excessive Fee Cases Through Trial
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University 403(b) Ruling Forthcoming in Sacerdote v. New York University,
No. 1:16-cv-06284 (S.D.N.Y.)
• Bench trial concluded May 16, 2018
• Judge Katherine Forrest expressed surprise at testimony from

committee members who couldn't define certain investment terms and
couldn't say whether certain investments were a good idea

• “I am concerned that we have the co-chair of the committee saying, ‘It’s
not my job to determine whether the fees were appropriate.’” --Judge
Forrest, noting that if someone did not understand the information or
was unable to ask probing questions, she should not be on the
committee.

• “I was very surprised about how the members of this committee
answered questions in depositions because, however they were parsing
the language, it left it open to question as to whether they were
fulfilling their responsibilities.” --Judge Forrest
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Fiduciary Litigation:  Excessive Fee Cases Settlements
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Features of proprietary funds and university 403(b) case settlements 
include:

• Cash payments to offset future plan expenses that otherwise
might have been charged to plan participants accounts.

• Reduction of plan expenses.

• Agreements to not increase record-keeping fees

• Retention of independent fiduciary to provide advice and
recommendation on selection and monitoring of plan investment
options.

• Exclusion of certain types of investment options from plan’s
lineup.
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Excessive Fee cases have resulted in settlements 
between $3 million and $62 million

N.Y. Life Ins. Co. ($3M); 
Teachers Insurance and Annuity Insurance Association of 
America ($5M); 
Northrop Grumman ($16.8M); 
American Airlines ($22 M); 
Merrill Lynch ($25M); 
Lockheed Martin Corporation ($62M); 
Boeing Company ($57 M); 
Massachusetts Mutual Life Insurance Company ($30.9M)
University of Chicago ($6.5M)



ISS | Securities Class Action Services

Fiduciary Litigation:  Arbitration of Excessive Fee Cases

67

• Some Plan sponsors have tried to force these cases into 
arbitration

• So far, these attempts have been rejected by courts
• Proprietary Funds:

• Dorman v. Charles Schwab & Co., No. 4:17-cv-00285-
CW (N.D. Cal. Jan. 18, 2018) 

• University 403(b):
• Munro v. University of Southern California, No. 2:16-

cv-06191 (C.D. Cal. Mar. 23, 2017)
• This case is on appeal to the Ninth Circuit—oral 

argument was held on May 15, 2018
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CLASS ACTION WAIVERS

Last month, in Epic Systems v. Lewis, the Supreme Court 
ruled, in a 5-4 decision, that class action waivers in 
employment agreements are permissible, and do not 
violate the National Labor Relations Act.

No discussion of ERISA plans in the case, but more 
employers will consider using the decision as an approach 
for eliminating big-ticket class action lawsuits
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CLASS ACTION WAIVERS (cont’d)
Last month, Ninth Circuit heard oral arguments in a suit 
challenging the management of the U.S.C. Retirement 
Plan

Issue presented-can arbitration clauses in employment agreements 
prevent workers from bringing class action lawsuits challenging how 
plans are managed

District Court held USC couldn’t enforce this provision

Lawsuit raised fiduciary breach claims brought on behalf of plans in 
their entirety

Individual workers can not waive rights on behalf of the 
plan

Similar arguments advanced by Franklin Templeton and Charles 
Schwab have also been rejected by California District Courts on the 
same ground

In Schwab case, reliance not only in an individual’s severance 
agreement but also in plan document 
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CLASS ACTION WAIVERS (cont’d)
District Court held that language in plan document could 
not bind plaintiff because it was added to plan after 
employee separated from service

Logistical issue for large employers

If employment agreements generally did not include arbitration 
provisions, may need retroactive consents

Some employers may not have employment agreements 
for all of their workforce

Arbitration Clause with respect to ERISA claims need not 
be restricted to class actions, but employer may not want 
all ERISA disputes to be arbitrated

In Courts, employers receive Firestone deference and limited 
discovery
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CLASS ACTION WAIVERS (cont’d)

Reliance on individual arbitration agreements could also 
complicate plan administration

How should plan be administered if there are inconsistent arbitration 
agreements on same issue
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DOL FIDUCIARY RULE

After a series of unsuccessful challenges to the DOL 
Fiduciary Rule at the District Court level, the Court of 
Appeals for the Fifth Circuit, in a 2-1 decision, in Chamber 
of Commerce v. DOL, invalidated the fiduciary rule and the 
related prohibited transaction exemptions

When decision rendered, some uncertainty as to its 
scope-limited to Fifth Circuit or national

As a practical matter, that issue is academic, because it would be 
untenable to have one rule defining fiduciaries by virtue of providing 
investment advice for a fee in the Fifth Circuit, and another rule for 
the remainder of country

DOL had three alternative courses of action available in 
response to 5th Circuit decision
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DOL FIDUCIARY RULE (cont’d)

Ask the Court of Appeals to rehear the case en banc-action not taken

Request the Supreme Court to grant certiorari

Time limit still open until June 13th, but that course of action unlikely at this 
point 

Accept the decision of the Fifth Circuit

United States senators have called upon the DOL to 
explain why it has taken no action in response to the DOL 
decision

From a purely non-political perspective, the DOL might 
have sought review of the decision because it was a very 
narrow view of DOL’s regulatory authority, which could 
adversely affect the DOL with respect to future 
rulemaking
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DOL FIDUCIARY RULE (cont’d)

When it became apparent that DOL did not intend to 
request a rehearing en banc, AARP and three (3) states-
California, New York, and Oregon-sought to intervene and 
request rehearing en banc

On two occasions, by the same 2-1 margin, the request for 
intervention was denied

Only remaining action required at the Fifth Circuit level is 
to issue a mandate

This action could have occurred on May 7th, but to date has not 
occurred

Probably no legal significance to the delay-just a clerical matter
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DOL FIDUCIARY RULE (cont’d)
On March 13, 2018, the Court of Appeals for the Tenth 
Circuit, in Market Synergy Group v. Acosta, rejected 
challenges under the Administrative Procures Act to 
elimination of fixed indexed annuities from Prohibited 
Transaction Class Exemption 84-24

The Tenth Circuit opinion explicitly did not consider the validity of the 
DOL Fiduciary Rule, but is in conflict with the Fifth Circuit on the 
question of whether the DOL’s treatment of fixed indexed annuities 
was arbitrary and capricious

The Supreme Court would need to determine if this was a sufficient 
split among the Circuits as to warrant granting certiorari if the DOL 
requested the Supreme Court to review the case

There was a case pending before the D.C. Circuit that was 
placed on hold pending the Fifth Circuit decision

In light of the favorable Fifth Circuit opinion, appellant withdrew the 
appeal, with the consent of DOL, to avoid the likely creation of a 
Circuit split 77



DOL FIDUCIARY RULE (cont’d)
There would be an alternative way to create a split 
between the Circuits

The Fifth Circuit decision applied both parts of the 
Chevron doctrine 

If the DOL could find a court whose perspective on either Chevron I or 
Chevron II was inconsistent with the views of the Fifth Circuit, in any 
regulatory area, there could be a conflict

Difficult task because application of Chevron principles in totally 
unrelated context would make it difficult to establish there was a 
Circuit split in applying these Supreme Court doctrines

As a result of invalidation of Fiduciary Rule, the governing 
law, at least on an interim basis, with respect to 
determining if a party is a fiduciary by virtue of providing 
investment advice for a fee, is probably the 1975 5 factor 
test
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DOL FIDUCIARY RULE (cont’d)
Rendering advice as to purchase sale, or value of securities or other 
property or making a recommendation as to the sale or purchase of 
property

Rendering the advice on a regular basis

Providing the advice pursuant to an agreement with the plan or a plan 
fiduciary

The advice serves as the primary basis for investment decisions

Advice is individualized to the particular needs of the plan

The SEC has issued  proposed guidance-Regulation Best 
Interest that drew heavily upon DOL Fiduciary Rule

Public comments on that proposed guidance are now being 
submitted

The response to that guidance has been lukewarm, and the final 
version of SEC rules may vary substantially from these proposed rules

3 of the 4  SEC Commissioners who voted to issue the proposed guidance  
Would not vote for it in its proposed form 
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DOL FIDUCIARY RULE (cont’d)
The DOL Fiduciary Rule was not directed at plan sponsors 
and to that extent the invalidation of the rule will not 
affect plan sponsors

Plan sponsors and defined contribution plan 
administrators will continue to have the same obligations 
as they have had since ERISA was enacted

Plan sponsors should inquire of their service providers 
whether they consider themselves to be fiduciaries

Service contracts with these entities should be carefully 
reviewed for caps on liability and indemnification 
provisions

Service agreement should specify which services are 
fiduciary in nature and which are non-fiduciary
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