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It is impressive that our society allows its government to be sub-

ject to civil liability. And it makes sense—many aspects of our daily 

lives are run by the government (e.g., roads, postage, some hospi-

tals, prisons, parks), and potential civil liability is the only strong 

incentive to make sure that those functions are handled responsibly. 

But having the right to sue the United States does not mean it is 

easy to do so. The United States routinely argues that cases against 

it are barred under two exceptions to the FTCA—the “independent 

contractor exception”4 and the “discretionary function exception.”5 

However, in many cases, these exceptions simply do not apply. 

The government may argue that these exceptions are broad and 

preclude most claims, but these exceptions should be narrowly con-

strued. Courts, applying the proper analysis, will dismiss challenges, or 

reverse dismissals, where plaintiffs can allege direct negligence on the 

part of a federal employee relating to safety, and a resulting injury.

Two cases are frequently addressed in this article—Edison v. 

United States,6 discussing the independent contractor exception, 

and Whisnant v. United States,7 discussing the discretionary func-

tion exception. Both are cases from the U.S. Court of Appeals for the 

Ninth Circuit, and, as such, rely primarily on Ninth Circuit authority. 

Furthermore, the Ninth Circuit has expressed its narrow view of 

the exceptions to the FTCA, while other circuits have not. Prior to 

relying on these cases, be sure to see how they have been discussed 

in your circuit, or if there is contrary authority.

Why sue the United States? There are three strong reasons to sue 

the United States. First, individuals injured as a result of govern-

mental neglect need to be taken care of. Second, it is important to 

keep our government in check. The FTCA is a statute created by the 

legislature to hold the United States accountable for the misdeeds 

of its agents, and it helps to ensure that federal employees properly 

carry out governmental duties.8 Third, from a practical perspective, 

it is generally easier to collect judgments against the United States 

than it is from private parties.

This article identifies hazards and benefits of FTCA claims; briefly 

sets forth the prefiling requirements for bringing an FTCA action; 

clarifies the governing case law on the two oft-cited exceptions to 

the FTCA; and provides guidance for complaint-drafting that avoids 

implicating those exceptions. 

Hopefully, at the end of this article, a practitioner will know when 

and how to bring a viable tort claim against the United States. 

IAN WALLACH

Sovereign immunity normally precludes 
suing governments—except to the 
extent that the sovereign agrees to be 
sued.1 The Federal Tort Claims Act 

(FTCA)2 is a waiver of sovereign immunity. The 
FTCA allows one to sue the United States for 
tort claims, as though the United States was a 
private person, and in accordance with the laws 
where the act or omission occurred.3

Drafting a Tort Complaint 
Against the Federal Government 
and Its Contractors 
and the Limitations on the 
Independent Contractor and 
Discretionary Function Exceptions 
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What’s Problematic About Suing the United States?
Fee Caps
Attorney’s fees are limited to 25 percent in FTCA actions that are 

litigated in court and 20 percent for claims settled before litigation 

commences.9 Charging a higher fee is a federal misdemeanor carry-

ing a fine and imprisonment.10 If you are suing the United States and 

other defendants, I recommend that your fee agreement state that 

you will be entitled to a cap of 25 percent for funds received from 

the United States during or after litigation. The fee agreement should 

separately state your contingency fee as against other (nongovern-

mental) defendants. 

Having an Adversary With Unlimited Resources
Since the assistant U.S. attorneys (AUSAs) are salaried employees, 

the United States will not likely factor litigation costs into settlement 

(and it is highly unlikely that the government will settle a nui-

sance value case). And the federal government will have unlimited 

funds for experts and to fly in witnesses. As a result, cost may be a 

more significant factor for you and your client than for the federal 

government. But if your case is strong, a jury will see that you are 

representing an individual against the forces of the government, and 

as the case progresses to trial, the United States will be aware that a 

jury may be sympathetic to your cause. 

Prefiling Requirements
Prior to commencing suit, a party is obligated to present his or her 

claim to the appropriate federal agency. Prefiling requirements make 

lawyers feel uneasy. It’s an additional civil procedure, with severe 

ramifications resulting from noncompliance. That said, prefiling 

requirements for the FTCA are extremely easy to handle. There are 

three things a practitioner needs to know—(1) be timely, (2) fill out 

the easy-to-complete Standard 95 Tort Form, and (3) make sure 

that your claim is for an amount as large as you would seek in the 

litigation. The steps are outlined below.

How to File an Administrative Claim. 
The federal government has streamlined the process to file an admin-

istrative claim. And the process, unlike that for constitutional claims or 

state-court processes, is quite easy. First, figure out the agency you are 

suing and find out where it is headquartered. Second, complete the 

two-page Standard Form 95, which is available online.11 Third, make 

sure that your “amount of claim” is for an amount that you will even-

tually include in the prayer for relief in the civil action, as your claim 

to tort damages in the federal action will be limited to what you put in 

your administrative claim (absent a change of circumstances).12 

When to File the Administrative Claim.
The time requirements to submit a claim are fairly reasonable when 

compared to those of most municipalities. Under the FTCA, an 

injured party has up to two years to submit a claim to the agency 

responsible for the injury.13 But you should be a month early to be 

safe—the code states that the action is barred unless “presented in 

writing to the appropriate federal agency within two years after such 

claim.”14 However there is no provision defining when a document is 

“presented” to the agency. If the agency can claim that it is back-

logged and did not receive the claim for weeks after it was mailed, 

and after the two-year period lapsed, it could argue that the claim is 

barred (yes—we have faced this argument, but were able to prove 

that the documents were in fact received by the agency within two 

years of the occurrence). To be safe, when possible, submit the claim 

to the agency within one year and 10 months from its occurrence.

Even though the statute states that a claim submitted after the 

passage of the two-year deadline is “forever barred,”15 a court can 

still have jurisdiction to hear the claim, under the doctrine of “equita-

ble tolling” upon a showing of “extraordinary circumstances.”16 Such 

circumstances usually involve some governmental act that contribut-

ed to the delay in filing.17 

When To File the District Court Action.
After the agency denies the claim (and, in our experience, it likely 

will), the party has six months from the date of the agency’s mailing 

of the denial to sue in federal court. But there is no reason to wait 

that long. There is a significant possibility that the agency will reject 

the claim, and you can prepare your complaint while waiting for the 

denial. If the denial never arrives, the claim is deemed “denied” six 

months after you mailed the claim to the agency.18 Once the claim 

has been denied, file the civil action as quickly as you can.

Drafting Your Complaint to Survive a Motion to Dismiss
Any FTCA complaint needs to be drafted with care to avoid the appli-

cation of the exceptions to the FTCA. The first of the two most-cited 

exceptions to the FTCA is the independent contractor exception, 

which precludes claims against the United States based on injuries 

resulting from the negligence of the United States’ contractors. In 

essence, it bars claims premised on vicarious liability. The second is 

the discretionary function exception, which precludes judicial “sec-

ond-guessing” of decisions that are, by their nature, discretionary. 

AUSAs may argue that the court lacks jurisdiction to hear your 

claim because of these exceptions. And these exceptions are juris-

dictional in nature, which means that there is no obligation under 

the Federal Rule of Procedure 12 for the United States to bring them 

collectively (so you may be subject to two rounds of dispositive 

motions in the pleading stage instead of one). But your complaint 

should survive as long as you (1) identify a specific duty held by a 

federal employee that was breached, and (2) that duty relates to the 

safety of the public. For example, in the Edison v. United States 

case, discussed below, the plaintiffs were able to point to a breach 

of a common-law duty of the landowner (the United States) to warn 

invitees against known harms—a duty clearly related to public safety. 

Accordingly, the claims were allowed to proceed.19 

The Independent Contractor Exception (and Edison v. United States)
Gone is the time when government employees exclusively handled 

governmental duties. Private companies can bid to perform almost 

any service. In today’s era of privatization, the federal government 

contracts out many tasks related to their governmental duties. Under 

28 U.S.C. § 2671,20 commonly referred to as “the independent con-

tractor exception,” the United States can only be liable for the acts or 

omissions of its own employees and cannot be vicariously liable for the 

acts or omissions of its contractors. However, the United States can 

be liable for the negligent acts of federal employees working alongside 

contractors or whose duties overlap those of the private contractors. 

On May 20, 2016, the Ninth Circuit published its decision in Edi-

son v. United States, where the court “ascertaine[d] the boundaries 

of the United States’ liability when it has delegated some, but not 

all, of its legal duties to an independent contractor.”21 In Edison, the 
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plaintiffs were inmates at Taft Correctional Institution, a federal pris-

on, and alleged that they contracted a severe form of valley fever, a 

fungal infection, as a result of their incarceration. The United States 

owned Taft, but had contracted a private contractor, Management & 

Training Corp. (MTC), to operate the facility. Under the contract, the 

United States retained control over changes to the buildings on the 

premises. In addition to claims against MTC, the plaintiffs asserted 

claims against the United States based on failure to warn, failure to 

modify structures, and failure to develop and implement an adequate 

protection policy in response to a rise in infections at the prison. 

The district court determined that the plaintiffs’ claims arose 

exclusively from the management of the prison and were essentially 

based on the alleged misconduct of the private contractor. Accord-

ingly, the court held that the plaintiffs’ claims were barred by the 

independent contractor exception. But the circuit court reversed, 

and allowed plaintiffs to proceed on all asserted grounds. The circuit 

court stated that “the independent contractor exception is not a 

complete bar to liability any time the United States employs a con-

tractor. Some duties of care are non-delegable; others are retained by 

the government, if not delegated” and “our precedents do not hold 

that the United States is absolved of all liability, no matter what the 

injury complained of or its cause, any time it hires an independent 

contractor.”22 The court clarified that the plaintiffs were not seeking 

to hold the United States vicariously liable for the contractor’s 

actions, but were instead seeking to hold the United States directly 

liable.23 Accordingly, jurisdiction was present.

The Ninth Circuit enumerated a three-step inquiry to determine 

whether the United States is liable for its own acts or omissions: (1) 

whether state law would impose a duty of care on a private individual 

in a similar situation; (2) looking to the contract and the parties’ ac-

tions, whether the United States retained some portion of that duty 

for which it could be directly liable,24 and, (3) even if the government 

delegated all its duties to the independent contractor, whether, 

under the applicable state law, non-delegable duties were imposed 

on the government.25 

The Discretionary Function Exception
The other frequently cited exception to the FTCA’s waiver of 

sovereign immunity is 28 U.S.C.S. § 2680(a), the “discretionary 

function exception,” which precludes liability under the FTCA for 

claims based upon the exercise, nonperformance, or performance 

of a discretionary function or duty, whether the discretion involved 

be abused.26 The exception embodies Congress’ intent “to prevent 

judicial ‘second-guessing’ of legislative and administrative decisions 

grounded in social, economic, and political policy through the medi-

um of an action in tort.”27 “In other words, ‘if judicial review would 

encroach upon the type of balancing done by an agency, then the 

[discretionary function] exception applies.”28 

The U.S. Supreme Court enumerated a two-pronged test, com-

monly referred to as the Gaubert/Berkovitz test, to determine if the 

discretionary function application applies29 (and the government has 

the burden of establishing both prongs30). First, a court determines 

whether a particular act is governed by a statute, policy, or regula-

tion or, alternatively, whether it was an act in which the applicable 

statutes and regulations conferred discretionary authority on the 

agency. If the act at issue is not discretionary, then the exception 

does not apply.31 Second, even if the agency’s conduct is not mandat-

ed by statute or regulation, FTCA plaintiffs can still prevail under the 

second part of the inquiry, which examines whether the government 

actions at issue “are of the nature and quality that Congress intended 

to shield from tort liability.”32 To evaluate this step, a court must 

determine whether the challenged governmental actions are “sus-

ceptible to policy analysis” and involve a decision grounded in social, 

economic, and political policy.33 

There are many opinions interpreting what “a decision grounded 

in social, economic, and political policy” means. In the Ninth Circuit, 

the court made a distinction between claims based on design and 

those based on implementation, noting (1) “[t]hat the design of a 

course of government action is shielded by the discretionary function 

exception, whereas the implementation of that course of action is 

not,”34 and (2) “matters of scientific and professional judgment—par-

ticularly judgments concerning safety—are rarely considered to be 

susceptible to social, economic, or political policy.”35 

But the contours of this exception are quite difficult to under-

stand and there is no clear circuit court consensus on its breadth 

or application. Courts have acknowledged its subjective quality and 

inconsistent application.36 The federal government will likely argue 

that, in essence, every decision is “discretionary” to some extent and 

that claims arising from injuries allegedly stemming from decisions 

are never actionable. But these arguments undermine the legislative 

intent of the FTCA, which was to make the government assume the 

obligation to pay damages for the misfeasance of employees carrying 

out its work.37 Courts should be hesitant not to let exceptions to the 

FTCA swallow up the act itself.38 

There is little consensus among district courts as to what types 

of claims are barred by this exception. Consider a simple “failure to 

warn” claim about a known hazard—some circuit courts hold that such 

a claim is not barred,39 while others hold that they are.40 And some 

fashion out a middle ground, precluding a failure to warn claim if the 

type of warning required more than “garden variety” remedial steps.41 

A rule could be deduced that if the type of warning required is sophis-

ticated, and not just a garden-variety warning, then a failure to warn 

claim might be barred by the discretionary function exception.42 But 

it is not likely that there is a consistent rule to be derived. The second 

prong of the Gaubert/Berkovitz test is ambiguous and open to sub-

jective interpretation, and will likely continue to generate inconsistent 

rulings until there is clarification or adoption of a new rule.

Accordingly, a practitioner should review the applicable circuit 

court case law; identify the types of decisions that the court has 

determined are, or are not, covered; and draft the complaint accord-

ingly. However, many tort cases will involve an allegation of a public 

hazard. Decisions related to a public hazard on federally owned 

property should not invoke the discretionary function exception.43,44 

The government may, in an attempt to invoke the discretionary func-

tion exception, recast these claims as being related to a budgetary 

decision. But decisions related to the availability of funds, and how 

to use them, are not the type of decisions within the scope of the 

discretionary function exception.45 

Drafting and Arguing Tips 
The following guidelines should assist in drafting a FTCA complaint 

that should defeat a Federal Rule of Civil Procedure Rule 12 motion:

•  Separately list your causes of action against the United States. 

Don’t lump together causes of action against the United States 

with those of contractors. You want to be able to point to the 
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United States’ direct negligence and to show how that breach 

contributed to the injury.

•  Clearly identify the applicable duty, under appropriate state 

law that a private person is subject to, and the United States is 

similarly subject to. Clearly identify the direct negligence alleged 

against the United States, separate from that alleged against any 

private contractors. 

•  If there is a potentially non-delegable duty, such as a duty to 

control a particular risk, separately allege that duty.

• Do not assert claims under vicarious liability. 

•  Avoid arguing that the United States asserted substantial over-

sight and control to assert liability—the standard is very difficult 

to meet. A plaintiff must show that the United States “had 

authority to control the detailed physical performance of the 

contractor and exercised substantial supervision over its day-to-

day activities.”46 

•  Assert failure to warn claims, but don’t call attention to any-

thing sophisticated about the type of warning that should have 

been made (the more sophisticated the warning, the more dis-

cretion the government will have in whether to employ it, and 

the more likely that the claim will be barred by the discretion-

ary function exception).

•  Be prepared to inform the court that exceptions to the FTCA 

are to be construed narrowly47 and that attempts to broaden the 

exceptions’ application are not grounded in good law.48 

•  If you have an option of applicable forums, research each circuit 

court’s decisions on the exceptions prior to filing.49 

Conclusion
Congress enacted the FTCA to enable people to bring tort claims 

against the government, as a means to both incentivize responsible 

safety measures for governmental tasks and to protect injured par-

ties from bearing the entirety of costs resulting from injuries arising 

from negligence of federal employees. These guidelines should help a 

practitioner in holding the government to task, and avoid the errone-

ous application of narrow exceptions—which, if incorrectly adopted, 

would divest the FTCA of its purpose. FTCA cases carry compulsory 

prefiling requirements that are easily handled. FTCA cases carry 

fee caps limiting compensation for a civil case to 25 percent of any 

recovery. But FTCA claims can bring prompt relief to those injured 

when governmental services are negligently performed. FTCA cases 

also promote responsibility in the undertaking of governmental 

duties (the negligent performance of which can produce great inju-

ries and, at times, harm the most defenseless members of society). 

The fact that the government is a targeted defendant, or one of the 

potential defendants, should not scare away potential claimants or 

practitioners. Bringing FTCA claims can be lucrative and rewarding 

work that benefits the common good. 
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Cir. 2001)).
31 Whisnant v. United States, 400 F. 3d 1177, 1181 (9th Cir. 2005).
32 O’Toole, 295 F.3d at 1033-34 (citing U.S. v. Varig, 467 U.S. 797, 

814 (1984)).
33 Id.
34 Whisnant, 400 F .3d at 1181.
35 Id.
36 O’Toole, 295 F.3d at 1036 (stating “[w]hile there is unquestionably 

an element of subjective characterization to the second part of the 

discretionary function exception analysis, we believe the O’Tooles 

have the better argument.”); Figueroa v. United States, 64 F. Supp. 
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2d 1125, 1130 (D. Utah 1999) (stating “the discretionary function 

exception has traveled a serpentine path. The case reporters are 

cluttered with contradictory decisions. Cases that most would agree 

are factually similar often result in different applications of the 

discretionary function exception.”).
37 Dalehite, 346 U.S. at 25.
38 Whisnant, 400 F.3d at 1183 (stating “[m]ore recently, in O’Toole 

v. United States, 295 F.3d 1029 (9th Cir. 2002), we held that the 

discretionary function exception did not apply to a claim for private 

property damage resulting from the government’s failure to maintain 

an irrigation ditch on its own property. See O’Toole, 295 F.3d at 1037. 

Elaborating on ARA Leisure Servs. v. United States, 831 F.2d 193, 

195 (9th Cir. 1987), we explained: ‘The danger that the discretionary 

function exception will swallow the FTCA is especially great where 

the government takes on the role of a private landowner….’”).
39 Consider these cases where failure to warn claims were not barred 

by the discretionary function exception: 

In re Joint E. & S. Dist. N.Y. Asbestos Litig., 897 F.2d 626, 637 (2d 

Cir. 1990) (holding that plaintiffs’ failure to warn claims alleging that 

they had been exposed to asbestos while working for the military 

during World War II were not barred); Denham v. United States, 

834 F.2d 518, 523 (5th Cir. 1987) (holding that a failure to warn 

claim against the army arising out of an injury at a swimming area 

resulting from detached buoys was not barred); Caplan v. United 

States, 877 F.2d 1314, 1315 (6th Cir. 1989) (holding that a failure to 

warn claim against the government arising out of an injury from a 

fallen tree that the government had injected with a herbicide was not 

barred);  Mandel v. United States, 793 F.2d 964, 968 (8th Cir. 1986) 

(holding that a paralytic’s failure to warn claim against the National 

Park Service related to warnings about underground rocks was not 

barred); Whisnant v. United States, 400 F.3d 1177, 1181 (9th Cir. 

2005) (holding that a failure to warn claim arising from illness from 

mold at a government-owned commissary was not barred); Figueroa 

v. United States, 64 F. Supp. 2d 1125, 1133 (D. Utah 1999) 

(determining that a decedent’s family’s failure to warn claim against 

the Forest Service relating to a rock hazard was not barred); and 

W.C. & A.N. Miller Cos. v. United States, 963 F. Supp. 1231, 1243 

(D.D.C. 1997) (holding that plaintiff’s failure to warn claim arising 

out of buried munitions was not barred).
40 Consider these cases where failure to warn claims were barred by 

the discretionary function exception: Sánchez v. United States, 

671 F.3d 86, 102 (1st Cir. 2012) (holding that failure to warn claims 

against the Navy, by residents of Vieques Island alleging that military 

exercises resulted in toxins in the water, and that the Navy allowed 

residents to enter, graze cattle, and fish in polluted areas, were 

barred, because the Navy engaged in both choice and judgment as 

to who had permission to be in the areas involved and what was said 

about that access); Dunaway v. United States, 136 F. Supp. 2d 576, 

580, 586 (E.D. La. 1999) (holding that a failure to warn claim by a 

plaintiff whose motorboat hit an underwater sandbar in a canal built 

and maintained by the government was barred, stating “[b]ecause 

the United States has no duty to ensure the safe navigation of any 

waterway, or to establish aids to navigation, it enjoys discretion as 

to whether and how it will establish such aids” and “the decision 

to mark the sandbar, dredge the canal, or do nothing involves 

considerations of the amount of commercial traffic on the waterway 

relative to the potential expense of dealing with the sandbar.”); Maas 

v. United States, 94 F.3d 291, 297 (7th Cir. 1996) (holding that a 

failure to warn claim asserted by former serviceman who developed 

cancer after cleaning up a plane containing nuclear weapons, was 

barred, stating “[d]eciding whether health risks justify the cost of a 

notification program, and balancing the cost and the effectiveness 

of a type of warning, are discretionary decisions covered by [the 

discretionary function exception].”); and Monzon v. United States, 

253 F.3d 567, 573 (11th Cir. 2001) (holding that a failure to warn 

claim by a decedent’s family alleging that warnings should have been 

posted regarding riptides was barred).
41 S.R.P. v. United States, 676 F.3d 329, 336-38 (3d Cir. 2012) 

(holding that the discretionary function exception barred action 

based on decision of National Park Service to not provide additional 

warnings related to barracuda bites, but stating “[w]e acknowledge 

that if the discretionary function exception is given an overly broad 

construction, it could easily swallow the FTCA’s general waiver 

of sovereign immunity and frustrate the purpose of the statute. 

Accordingly, we have held that where the government is aware of 

a specific risk and responding to that risk would only require the 

government to take garden-variety remedial steps, the discretionary 

function exception does not apply.”).
42 But such a rule would not be consistent with the U.S. District Court 

of the District of Columbia’s decision in W.C. & A.N. Miller Cos., 963 

F. Supp. 1231, 1244 (D.D.C. 1997) (holding that a failure to warn 

claim related to buried munitions was not barred by the discretionary 

function exception).
43 See, e.g., Whisnant v. United States, 400 F.3d 1177, 1183 (9th 

Cir. 2005) (stating “[c]leaning up mold involves professional and 

scientific judgment, not decisions of social, economic, or political 

policy. Indeed, the crux of our holdings on this issue is that a failure 

to adhere to accepted professional standards is not susceptible to a 

policy analysis…. Because removing an obvious health hazard is a 

matter of safety and not policy, the government’s alleged failure to 

control the accumulation of toxic mold in the … commissary cannot 

be protected under the discretionary function exception.”). 
44 Additionally, in another case alleging claims nearly identical to 

those alleged in Edison, a district court found that decisions related 

to responding to a rise in valley fever infections at a federal prison 

were not protected by the discretionary function exception. Panah 

v. United States, 2:09-cv-06535 (Dkt. 31) (ORDER RE: MOTION TO 

DISMISS OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 

(Aug, 11, 2011), available at http://www.wallachlegal.com/resources 

(last visited Dec. 5, 2016)). The court stated: Defendant’s position 

that declining to take any preventive measures to protect Plaintiff 

was a policy choice involving considerations of security and orderly 

running of the prison is equally unpersuasive. Defendant’s duty 

to prevent or control further influx of cocci at Taft “is not a policy 

choice of the type the discretionary function exception shields.” 

Whisnant, 400 F .3d at 1183. Rather, it “involves professional and 

scientific judgment, not decisions of social, economic, or political 

policy.” Id. Indeed, consistent with the rationale in Whisnant, 

because controlling the cocci disease at Taft was a matter of safety, 

as opposed to policy, Defendant’s failure to take preventive measures 

cannot be protected under the discretionary function exception. 

Id.; see also ARA Leisure Servs., 831 F.2d at 195 (stating that the 

decision to maintain a road in a safe condition was not grounded in 

social, economic, or political policies).
45 In Whisnant, 400 F.3d at 1183, the government argued that the 

discretionary function exception applied because implementing 
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health and safety regulations would require employees “to balance 

the agency’s goal of occupational safety against such resource 

constraints as costs and funding.” Rejecting that argument, the 

court stated “to permit the government to use the mere presence 

of budgetary concerns to shield allegedly negligent conduct from 

suit under the FTCA … would permit the discretionary function 

exception to all but swallow up the [FTCA].” Id. at 1184 (quoting 

ARA Leisure Servs., 831 F.2d at 196); see also O’Toole, 295 F.3d at 

1037 (9th Cir. 2002) (“Were we to view inadequate funding alone 

as sufficient to gamer the protection of the discretionary function 

exception, we would read the rule too narrowly and the exception 

too broadly. Instead, in order to effectuate Congress’s intent to 

compensate individuals harmed by government negligence, the 

FTCA, as a remedial statute, should be construed liberally, and its 

exceptions should be read narrowly.”).
46 See Laurence v. Dep’t of the Navy, 59 F.3d 112, 113 (9th Cir. 

1995) (citing United States v. Orleans, 425 U.S. 807, 814-15 

(1976); Letnes v. United States, 820 F.2d 1517, 1519 (9th. Cir. 

1987)).
47 Whisnant, 400 F.3d at 1184 (“[i]n order to effectuate Congress’s 

intent to compensate individuals harmed by government negligence, 

the FTCA, as a remedial statute, should be construed liberally, and 

its exceptions should be read narrowly.”). 

48 For example, in support of broad construction of the exceptions, 

the United States may cite to a decision from the U.S. Court of 

Appeals for the Fourth Circuit, Robb v. United States, 80 F.3d 884, 

887 (4th Cir. 1996), and footnotes in two opinions from Florida 

district courts, DelValle v. Sanchez, 170 F. Supp. 2d 1254, 1268, 

n.1 (S.D. Fla. 2001); Cruz v. United States, 70 F. Supp. 2d 1290, 

1292, n.2 (S.D. Fla. 1998). But in Robb, the Fourth Circuit merely 

mentioned that the independent contractor exception “has been” 

construed broadly, and cited one instance where it was described as 

a “broad” exception. Robb, 80 F.3d at 887 (citing Lurch v. United 

States, 719 F.2d 333, 338 (10th Cir. 1983) (stating “[t]he broad 

independent contractor exemption is itself controlling in this case”)). 

Subsequently, in Delvalle and Cruz, a district court twice cited Robb 

(in footnotes) as authority for the premise that the exception should 

be broadly construed—even though the Robb and Lurch Courts 

never made that finding.
49 The subjective nature of the Gaubert/Berkovitz test has led to 

conflicting circuit court rulings. See Whisnant, 400 F.3d 1177 (holding 

that a failure to warn claim arising from mold at a naval commissary 

was not precluded by the discretionary function exception), but cf. 

Sánchez v. United States, 671 F.3d 86, 86 (1st Cir. 2012) (holding 

that a failure to warn claim arising from military exercises that polluted 

water is barred by discretionary function exception). 
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ORDER RE: MOTION TO DISMISS OR IN THE ALTERNATIVE FOR SUMMARY 
JUDGMENT 

I. INTRODUCTION 

In the present action, Plaintiff Arjang Panah ("Plaintiff') filed suit for negligence against 
Defendant United States of America ("Defendant") pursuant to the Federal Tort Claims Act 
("FTCA") after he contracted a disease called Coccidioidomycosis ("cocci" or "Valley Fever") 
during his incarceration at Taft Correctional Institution ("Taft"). Specifically, Plaintiff avers in 
the complaint three separate negligence causes of action based on the following acts or 
omissions: (a) Defendant's failure to provide Plaintiff with a safe and habitable place of 
incarceration where he would not be infected by a fatal disease (Claim One); (b) Defendant's 
failure to take steps to either make the facility safe or adequately warn Plaintiff of the cocci 
illness (Claim Two); and (c) Defendant's assignment of Plaintiff to Taft despite the presence of 
cocci at the facility (Claim Three). (Docket No. 1, Compl. liJliJ 26-37.) 

Pending now before the Court is Defendant's motion to dismiss the case pursuant to Rule 
12(b)(l) of the Federal Rules of Civil Procedure, and, in the alternative, for summary judgment. 
(Docket No. I 9, Not.) In sum and substance, Defendant contends (1) that its motion to dismiss 
should be granted because Plaintiffs claims are barred by the discretionary function exception to 
the FTCA; and (2) that if the motion to dismiss is not granted, the Court should summarily 
adjudicate the case to the extent Plaintiffs negligence claims allege medical malpractice by the 
health care providers at Taft. 
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For the reasons stated below, the Court DISMISSES the third negligence claim, DENIES 
the motion to dismiss the first and second negligence causes of action, and DENIES 
Defendant's motion for summary judgment. 

II. BACKGROUND 

A. THE SPREAD OF COCCI AT TAFT 

Cocci is a disease caused by a fungus, which has been in the soil for thousands of years 
and is impossible to eradicate. (Mem., Catanzaro Deel. if 4); (Wallach Deel., Ex. B [National 
Center for Infectious Disease Report at 1 ]). This fungus is endemic to the southwestern region 
of the United States, and, in California, the highest incident of cocci is in Kern County. 
(Catanzaro Decl.1{ 2.) Cocci infects human beings almost exclusively through the respiratory 
route, and is not spread person-to-person. (Wallach Deel., Ex. M ["'Coccidioidomycosis: A 
Reemerging Infectious Disease" at 1]); (Mem., Pelton Deel. if 10). Generally, individuals are at 
a greater risk of contracting cocci if they engage in outdoor activities, are a member of a 
particular race, such as African-American or Filipino, and if the soil is disturbed because of 
natural disasters or construction. (Catanzaro Deel. if 6); (Wallach Deel., Ex. B [National Center 
for Infectious Disease Report at 1 ]); (Pelton Deel. ,[ 12). 

Moreover, once infected, anti-fungal medication merely limits the growth of cocci, but 
does not kill the fungus. (Catanzaro Deel. if 5.) As such, reoccurrence of cocci is common, and 
is seen in up to thirty percent of individuals within the first few months following successful 
treatment. (Id.) In addition, "the severity of [the] disease and the occurrence of the more severe 
disseminated forms of [cocci] are much more likely in the presence of medical co[-]morbidities 
such as HIV infection, immunosuppression ... or the third trimester of pregnancy. . .. " (Id. 1{ 
6.) Further, planting grass or paving roads in highly populated areas decrease the amount of 
airborne dust, and thus, lower the risk of individuals contracting cocci. (Wallach Deel., Ex. M 
["Coccidioidomycosis: A Reemerging Infectious Disease" at 8].) 

In 2004, the Federal Bureau of Prisons ("BOP") learned that the number of inmates 
diagnosed with cocci at Taft had increased since 2003. (Pelton Decl.1{ 7); (Wallach Deel., Exs. 
J-L, [Emails Regarding Cocci in Federal Prisons]). Because of this increase, in September of 
2004, the BOP contacted the Center for Disease Control ("CDC") to initiate an investigation, 
and began transferring high risk inmates to other facilities and excluding inmates that were most 
susceptible to this illness from being assigned to Taft. ·(Id. iii! 8, 13); (Wallach Deel., Ex. F 
[CDC Memorandum at 1 ]). 
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Subsequently, on November 30, 2004, a team from the CDC traveled to Kem County to 
assist with the epidemiological investigations at the facility. (Wallach Deel., Ex. F [CDC 
Memorandum at 1].) Specifically, the objectives of the CDC were to describe the cocci 
epidemic at Taft and to evaluate the early diagnosis and treatment program that was in place at 
the facility. (Id. at 2.) After analyzing the steps taken to treat the eighty-eight inmates who were 
diagnosed with cocci in 2003 and 2004 and Taft's procedures pertaining to the cocci disease, the 
CDC recommended as follows: 

Recommendations 
1. In an effort to standardize the approach to diagnosis and treatment of (cocci]. 

a. Improve compliance of performing chest x-rays in patients who are being 
evaluated for [cocci], as outlined in the program. 
b. Consider improving the compliance of antifungal treatment, in patients in 
whom treatment is indicated, upon receipt of test results. However, data did not 
demonstrate a benefit of treatment initiated [less] than four weeks after symptom 
onset. 

2. Continue to facilitate early diagnosis of (cocci]. 
a. Consider education of inmates about [cocci] symptoms during initial intake at 
prison. 
b. Consider [cocci] evaluation in all patients seen in the clinic for lower 
respiratory infection to avoid unnecessary use of antibacterial agents. 

3. Continue to treat higher risk individuals with tluconazole, as outlined in the 
IDSA guidelines. 

(Id. at 5) (emphasis in original). 

B. PLAINTIFF'S INCARCERATION AND INFECTION WITH COCCI 

In May of 2004, Plaintiff, who was born in Iran, entered a plea of guilty to distribution of 
a controlled substance (Methamphetamine ), and was initially incarcerated in New York, and 
subsequently transferred to Taft on March 21, 2005. (Panah Deel. ~11 4-5, 10), (Mem., Martz 
Decl.1{ 3). When he first arrived at the facility, Plaintiff, who was in good health and had not 
been previously exposed to cocci, was not advised to avoid exposure to dust and dry soil, was 
not provided with any special protective masks or other devices, and was not educated about 
cocci, the risks associated with disseminated cocci, or steps one could take to avoid contracting 
this illness. (Panah Deel. ~118, 14-15, 18); (Wallach Deel., Ex. Q [Duty Status Assignment]). 
Moreover, while at Taft, Plaintiff states in his declaration that going outdoors was optional, and 
that prison authorities did not prohibit outdoor activities during excessively dusty conditions. 
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(Panah Deel.~ 17); (Mem., Panah Depo. at 128:3-5). 

When Plaintiff traversed from one building to another at the facility, he would have to 
walk across various types of terrain, which included paved walkways, gravel, sand, grass, and 
plants. (Panah Depo. at 130: 17-134:2); (Panah Deel.~ 19). Further, the "outdoor areas that 
were not cemented and not covered in grass, gravel, shrubs, or sand, contained the same dust
laden land that surround[ed] the facility (as did the running track), and the staircase that 
[Plaintiff] was obligated to descend daily fully exposed to the surrounding dust." (Panah Deel. ~ 
3.) 

On December 20, 2005, while at Taft, Plaintiff was taken to the facility's health clinic 
after his temperature increased to 102.2 degrees. (Panah Deel.~ 20.) After an initial 
misdiagnosis, the Taft medical health staff ultimately determined that Plaintiff had Valley Fever. 
(Wallach Deel., Exs. R-Y); (Panah Deel.~ 20). The cocci illness caused Plaintiff to experience 
joint pain, lesions, chills, and night sweats, (Panah Deel. ~ 21 ), and to develop a painful and 
enlarged testicle-medically referred to as a "hydroc'ele"-which signaled that the illness had 
disseminated throughout his body. (Einstein Deel.~ 6); (Wallach Deel.. Ex. W [Testicular 
Plan/Swelling Protocol Report]). 

Following the diagnosis, the Taft medical staff prescribed him 400mg of Flucanazole 
(also known as "Diflucan") as part of his treatment, (Einstein Deel.~ 6), and, in May of2006, 
Plaintiff was transferred to a federal correction institution at LaTuna, Texas, where he was 
restricted from participating in various physical activities. (Mem., Panah Depo. at 51 :25-52:4); 
(Wallach Deel., Ex. Z [Medical Duty Status]). Plaintiff was subsequently released from federal 
custody in 2008. (Id. at 34:11-17.) After his release, Plaintiff temporarily continued his regimen 
ofFlucanazole, and was hospitalized on one occasion due to a serious flare-up of Valley Fever. 
(Panah Deel.~~ 23-24.) . . · · 

III. DISCUSSION 

A. RULE 12(8)(1) MOTION 

1. LEGAL STANDARD 

Federal courts are courts of limited jurisdiction. "They possess only that power 
authorized by Constitution and statute, which is not to be expanded by judicial decree." 
Kokkonen v. Guardian Life Ins. Co. of Am., 511U.S.375, 377 (1994) (citations omitted). 
Accordingly, a court without jurisdiction over certain claims has no choice but to dismiss them 
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regardless of their gravity or potential validity. "When a defendant submits a motion to dismiss 
under [Rule 12(b)(l)], the plaintiff bears the burden of establishing the propriety of the court's 
jurisdiction." Coleman v. S. Wine & Spirits of California. Inc., 2011WL3359743, at *4 (N.D. 
Cal. Aug. 2, 2011) (citing Kokkonen, 511 U.S. at 377). Moreover, under Rule 12(b)(l), 
jurisdictional attacks may be facial or factual. White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 
2000). "In a facial attack, the defendant challenges the basis of jurisdiction as alleged in the 
complaint; however, in a factual attack, the defendant may submit, and the court may consider, 
extrinsic evidence to address factual disputes as necessary to resolve the issue of jurisdiction, 
and no presumption of truthfulness attaches to the plaintiffs jurisdictional claims." Coleman, 
2011 WL 3359743, at *4 (citing Safe Air for Eveiyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 
2004); and Thornhill Pub. Co. v. Gen. Tel. & Elecs. Cor.p., 594 F.2d 730, 733 (9th Cir. 1979)). 

2. APPLICATION 

Parties may state claims against the United States only "to the extent that the government 
waives its sovereign immunity." Valdez v. United States, 56 F.3d 1177, 1179 (9th Cir. 1995) 
(citing United States v. Orleans, 425 U.S. 807, 814 (1976)). Under the FTCA, 28 U.S.C. § 
1346(b ), the federal government waives sovereign immunity for "tort claims arising out of the 
conduct of a government employee acting withm the scope of his or her employment." Valdez, 
56 F.3d at 1179; 28 U.S.C. § 1346(b). However, the immunity waiver is limited by the 
"discretionary function exception." Valdez, 56 F.3d at 1179. The Supreme Court has 
established a two-part test for determining whether this exception applies. Whisnant v. United 
States, 400 F.3d 1177, 1180 (9th Cir. 2005) (citing United States v. Gaubert, 499 U.S. 315, 322-
25 (1991); and Berkovitz v. United States, 486 U.S. 531, 536-37 (1988)). Courts must first 
determine whether the challenged action is governed by a mandatory statute, policy or 
regulation, or whether it was an act in which the applicable statues and regulation conferred 
discretionary authority on the agency. Whisnant, 400 F .3d at 1180-81. "If the action is not 
discretionary, it cannot be shielded under the discretionary function exception." Id. at 1181. 
"Second, courts ask whether the challenged action is of the type Congress meant to protect-Le., 
whether the action involves a decision susceptible to social, economic, or political policy 
analysis." Id. (citing O'Toole v. United States, 2.95 F.3d 1029, 1033-34 (9th Cir. 2002)). If both 
elements are present, the discretionary exception to the waiver of sovereign immunity applies. 
"It is the government's burden to demonstrate the applicability of the discretionary function 
exception." Id. (citing Marlys Bear Medicine v. United States ex rel. Sec'y. of the Dep't. of the 
Interior, 241 F.3d 1208, 1213 (9th Cir. 2001)). 

a. First Prong of the Discretionary Function Exception Test 
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"The discretionary function exception does not apply when 'a federal statute, regulation, 
or policy specifically prescribes a course of action for an employee to follow' because then the 
'employee has no rightful option but to adhere to the directive."' Schafer v. United States, 2011 
WL 3269126, at *5 (C.D. Cal. July 27, 2011) (quoting Berkovitz, 486 U.S. at 536; and 
Kennewick Irrigation Dist. v. United States, 880 F.2d 1018, 1026 (9th Cir. 1989)). "Courts ... 
have found that general policy guidelines and regulations do not impose mandatory duties, but 
instead create broad policy goals attainable only by the exercise of discretionary functions." 
Schafer, 2011WL3269126, at *5 (internal quotation marks and citations omitted). 

Here, Plaintiff alleges that Defendant was negligent when it transferred Plaintiff to Taft, 
failed to provide Plaintiff with a safe and habitable place of incarceration, and did not take 
measures to protect Plaintiff from contracting Valley Fever or warn him of this disease. (Compl. 
~~ 26-37.) In its moving papers, Defendant contends that its alleged acts and omissions 
"involved the exercise of judgment or choice" because there was no "mandatory, non
discretionary rule or standard applicable to the BOP's decisions at issue." (Reply at 2.) 
Plaintiff, on the other hand, argues that Defendant's actions, or inaction, do not meet the first 
prong of the discretionary function exception test because 18 U.S.C. § 4042 required the BOP to 
provide inmates with a safe and habitable facility. (Opp. at 10.) Plaintiff, however, concedes 
that "little, if any guidance is available as to what [ § 4042] dictates as it relates to the first prong 
[of this test]." (Id.) 

Section 4042 provides that the BOP, "under the direction of the Attorney General, shall .. 
. (2) provide suitable quarters and provide for the safekeeping, care, and subsistence of all 
persons charged with or convicted of offenses against the United States, or held as witnesses or 
otherwise." 18 U.S.C. § 4042. As recognized in Cohen v. United States, however, this statute 
does not prevent a finding that the challenged conduct was discretionary because even though"§ 
4042 imposes on the BOP a general duty of care to safeguard prisoners, the BOP retains 
sufficient discretion in the means it may use to fulfill that duty to trigger the discretionary 
function exception." 151 F.3d 1338, 1343 (11th Cir. 1998); see also Calderon v. United States, 
123 F.3d 947, 950 (7th Cir. 1997) (stating that "[w]hile it is true that[§ 4042] sets forth a 
mandatory duty of care, it does not, however, direct the manner by which the BOP must fulfill 
this duty. The statute sets forth no particular conduct the BOP personnel should engage in or 
avoid while attempting to fulfill their duty .... "). Indeed, Ninth Circuit law teaches that broad 
policies that mandate the government to protect others, but do ·not provide the specific means by 
which these goals are to be met, require employees to exercise discretion. Blackburn v. United 
States, 100 F.3d 1426, 1430-31 (9th Cir. I 996). Here, because-as recognized by the authorities 
discussed above and the plain language of the statute-§ 4042 is a broad provision that does not 
provide the specific means by which the BOP is required to provide safe housing for inmates, 
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the Defendant retained broad discretion in the placement of inmates within Bureau of Prisons 
facilities. This reading of the statute is consistent with 18 U.S.C. § 362l(b), under which the 
BOP is given broad authority in designating and transferring inmates to a particular facility. For 
these reasons, the Court concludes that no federal statute, regulation, or policy specifically 
prescribed a course of action for Defendant to follow when it transferred Plaintiff to Taft. 

Accordingly, the Court holds that the first prong of the discretionary function exception is 
satisfied with respect to all three negligence causes of action. 

b. Second Prong of the Discretionary Function Exception Test 

The central dispute between the parties is whether Defendant has established the second 
prong of the discretionary function exception test. Based on the discussion below, the Court 
finds that the second prong of this test fails for the first and second negligence claims, but not as 
to the third cause of action. 

"The second prong of the discretionary function test requires the Court to determine 
whether the discretion l_eft to the government is the kind protected by 'public policy,' which is 
'understood to include decisions grounded In social, economic, or political policy."' Schafer, 
2011WL3269126, at *6 (quoting Terbush v. United States, 516 F.3d 1125, 1129 (9th Cir. 
2008)). "Notably, to be protected from suit, the challenged decision need not actually be 
grounded in policy considerations so long as it is, by its nature, susceptible to a policy analysis." 
Nurse v. United States, 226 F.3d 996 (9th Cir. 2000) (internal quotation marks and citation 
omitted) (emphasis in original). Moreover, "[t]he determination of whether given conduct falls 
within the discretionary function exception must focus on the 'nature of the conduct, rather than 
the status of the actor."' Id. (quoting Gaubert, 499 U.S. at 322). 

The Ninth Circuit has found two predominant themes with respect to the second prong of 
the discretionary function exception test. The first dominant theme "is the need to distinguish 
between design and implementation .... " Whisnant v. United States, 400 F .3d 1177, 1181 (9th 
Cir. 2005). Circuit law teaches "that the design of a course of government action is shielded by 
the discretionary function exception, whereas the implementation of that course of action is 
not." Id. (emphasis in original). "Second, ... ·matters ofscieiitific and professional 
judgment-particularly judgments concerning safety-are rarely considered to be susceptible 
to social, economic, or political policy." Id. (emphasis added). 

CV-90 (06/04) 
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(I) Providing a Safe and Habitable Place of Incarceration 

The Court first finds that Plaintiffs allegations pertaining to Defendant's failure to 
provide Plaintiff with a safe and habitable place of incarceration and to take preventative 
measures against the cocci infection are not susceptible to social, economic, or political policy. 
For this issue, the Court is particularly persuaded by the Ninth Circuit decision in Whisnant. In 
that case, the plaintiff filed suit against the United States for negligence after an accumulation of 
mold at a government owned commissary caused her to contract pneumonia. Whisnant, 400 
F .3d at 1179-80. Specifically, the plaintiff in that case "alleged that the government ignored 
indications of the dangerous condition of the meat department and intentionally or recklessly ... 
permitted employees and customers to work and shop at the commissary in spite of the health 
hazards about which the government knew or should have known." Id. at 1180. After filing 
suit, the government, as in this case, moved to dismiss the action pursuant to Rule l 2(b )(I) and 
the discretionary function exception. Id. 

In addressing the second prong, the court stated that "the government's duty to maintain 
its grocery store as a safe and healthy environment for employees and customers is not a policy 
choice of the type the discretionary function exception shields." Id. at 1183. The court further 
explained: 

Cleaning up mold involves professional and scientific judgment, not decisions of social, 
economic, or political policy. Indeed, the crux of our holdings on this issue is that a 
failure to adhere to accepted professional standards is not susceptible to a policy analysis. 
. . . Because removing an obvious health hazard is a matter of safety and not policy, the 
government's alleged failure to control the accumulation of toxic mold in the ... 
commissary cannot be protected under the discretionary function exception. 

Id. (internal quotation marks and citations omitted) 

Finally, the court concluded as follows: 

While the government has discretion to decide how to carry out its responsibility to 
maintain safe and healthy premises, it does not have discretion to abdicate its 
responsibility in this regard. When it does so, the discretionary function exception cannot 
shield the government from FTCA liability for its negligent conduct. 

In this case, [the plaintiff] has alleged negligence in the implementation, rather than the 
design, of government safety regulations, and the governmental decisions [the plaintiff] 
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claims were negligent concerned technical and professional judgments about safety rather 
than broad questions of social, economic, or political policy. Therefore, the discretionary 
function exception to the FTCA does not bar [the plaintiffs] suit. 

Id. at 1185. 

Here, this case is similar to Whisnant in many respects and the holding in that case is 
equally applicable to the present action. Similar to the plaintiff in that case, Plaintiff is not 
bringing a negligence claim against Defendant based on its design of safety regulations. Rather, 
like the plaintiff in Whisnant, Plaintiff is claiming that Defendant was negligent because it failed 
to take any action to prevent him from catching the cocci illness and to provide him with a safe 
and habitable place of incarceration. (Compl. ~~ 27-32.) While cocci could not have been 
"cleaned up" like the mold in Whisnant, Defendant could have taken preventative measures to 
protect Plaintiff against exposure by limiting outdoor activities, not disturbing the soil, planting 
more grass to cover dusty areas, or paving more areas in the facility. (Catanzaro Deel. if 6); 
(Wallach Deel., Ex. M ["Coccidioidomycosis: A Reemerging Infectious Disease at 8]); (see also 
id., Ex. J [Email From CDC Doctor]). By failing to control the cocci illness through 
preventative measures, Circuit law teaches that the discretionary function exception "cannot 
[now] shield the government from FTCA liability for its negligent conduct." Whisnant, 400 
F.3d at 1185. 

Defendant, however, contends that its decision to not take preventive measures was 
grounded in policy: 

the decision not to warn of the possible exposure to Cocci or to take preventive measures 
was both discretionary and required the balancing of security concerns for both inmate 
and staff, orderly running of the prison, effectiveness of any such warning and available 
prison resources. These judgments included balancing of the ability of the prisoners to 
circulate within the prison, attend classes in the education building, (classes taught by 
plaintiff himself), as well as the ability of the prisoners to exercise and engage in other 
outdoor activity. These judgments implicate social, economic and public policy 
considerations, protected by the discretionary function exception. 

(Reply at 4.) 

These arguments, however, are unavailing on a number of grounds. First, to the extent 
Defendant contends that deciding not to take any action was based on the availability of prison 
resources, the court in Whisnant addressed a similar argument raised by the defendant in that 
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case and squarely rejected it. Specifically, in Whisnant, the defendant argued that the 
discretionary function exception applied because implementing health and safety regulations 
would require employees "to balance the agency's goal of occupational safety against such 
resource constraints as costs and funding." 400 F.3d at 1183. In holding that the defendant's 
position was without any merit, the .court stated that "to permit the government to use the mere 
presence of budgetary concerns to shield allegedly negligent conduct from suit under the FTCA . 
. . 'would permit the discretionary function exception to all but swallow up the [FTCA]. "' Id. at 
1184 (quoting ARA Leisure Servs. v. United States, 831 F.2d 193, 196 (9th Cir. 1987)); see also 
O'Toole v. United States, 295 F.3d 1029, 1037 (9th Cir. 2002) ("Were we to view inadequate 
funding alone as sufficient to gamer the protection of the discretionary function exception, we 
would read the rule too narrowly and the exception too broadly. Instead, in order to effectuate 
Congress's intent to compensate individuals harmed by government negligence, the FTCA, as a 
remedial statute, should be construed liberally, and its exceptions should be read narrowly."). 

Moreover, Defendant's position that declining to take any preventive measures to protect 
Plaintiff was a policy choice involving considerations of security and orderly running of the 
prison is equally unpersuasive. Defendant's duty to prevent or control further influx of cocci at 
Taft "is not a policy choice of the type the discretionary function exception shields." Whisnant, 
400 F .3d at 1183. Rather, it "involves professional and scientific judgment, not decisions of 
social, economic, or political policy." Id. Indeed, consistent with the rationale in Whisnant, 
because controlling the cocci disease at Taft was a matter of safety, as opposed to policy, 
Defendant's failure to take preventive measures cannot be protected under the discretionary 
function exception. Id.; see also ARA Leisure Servs., 831 F.2d at 195 (stating that the decision 
to maintain a road in a safe condition was not grounded in social, economic, or political 
policies). 

Further, Defendant also argues in its moving papers that, in the exercise of its discretion, 
it did take some preventative measures in reaction to the cocci outbreak. Specifically, Defendant 
has introduced evidence that after learning that the number of inmates diagnosed with cocci had 
risen from 2003 to 2004, it contacted the CDC to initiate an investigation, and in September of 
2004, the BOP began transferring high risk inmates, i.e, those on chemotherapy, 
immunosuppressant medications, and inmates who were HIV positive, to other facilities. (Pelton 
Deel. ~-J 7-8, 13.) These facts, however, do not tak~ this case outside of Whisnant's purview. 
The allegations in this case focus on the fact that Taft was a particularly dangerous facility 
because of the cocci problem, and that Defendant failed to take preventative measures to protect 
Plaintiff, who still remained at the facility even after the BOP transferred high risk inmates to 
other facilities. (Compl. ~~ 27-28, 31-32.) Accordingly, whether or not Defendant acted to 
protect some inmates does not take away from the fact that they took no preventative measures 
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to protect the inmates that remained at the facility. 

Thus, consistent with the holding in Whisnant, the Court finds that the second prong of 
the discretionary function exception test fails to the extent the negligence claims are based on 
Defendant's alleged failure to provide Plaintiff with a safe and habitable place of incarceration 
and to take preventative measures against the cocci outbreak 

(2) Defendant's Failure to Warn of Danger 

Next, Plaintiffs allegations that Defendant was negligent for failing to warn him of the 
cocci disease is also not subject to the discretionary function exception. It is well established 
under Circuit law that "a failure to warn [of danger] involves considerations of safety, not public 
policy." Faber v. United States, 56 F.3d 1122, 1125 (9th Cir. 1995) (citation omitted). As 
explained in Faber, 

It would be wrong to apply the discretionary function exception in a case where a 
low-level government employee made a judgment not to post a warning sign, or to erect a 
guardrail, or to make a safer path. Such a judgment would be no different than a judgment 
made by a private individual not to take certain measures to ensure the safety of visitors. 
To interpret such a judgment as discretionary would be too expansive an interpretation of 
Congress's intent in creating the discretionary function exception. Therefore, in cases 
where the government has allegedly failed to warn, the use of the discretionary 
function exception must be limited to those unusual situations where the government was 
required to engage in broad, policy-making activities or to consider unique social, 
economic, and political circumstances in the course of making judgments related to 
safety. 

Id. (emphasis added). 

The Ninth Circuit has applied this principle in a number of "failure to warn of danger" 
cases to preclude applying the discretionary function exception test. See. e.g., Oberson v. United 
States Dep't. of Agriculture. Forest Service, 514 F.3d 989, 995, 998 (9th Cir. 2008) (holding that 
when the Forest Service knew of a sudden and steep drop on a hill but failed to post a warning 
sign to snowmobilers, this was not a discretionary act grounded in policy); see. e.g., Sutton v. 
Earles, 26 F.3d 903, 910 (9th Cir. 1994) (stating that the Navy's decision not to post a speed 
limit sign in an area where they had placed a partially submerged obstruction in the waters was 
"not the kind of broader social, economic or political policy decision that the discretionary 
function exception is intended to protect."); see. e.g., Summers v. United States, 905 F.2d 1212, 
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1216 (9th Cir. 1990) (holding that the National Park Service's failure to identify and warn of the 
danger to barefoot visitors of hot coals on park beaches was a departure from safety 
considerations rather than a discretionary judgment involving social, economic, or political 
factors); see. e.g., Green v. United States, 630 F.3d 1245, 1251-52 (9th Cir. 2011) (holding that 
the Forest Service's failure to notify property owners that firefighters were going to start a 
backfire was not the type of public policy judgment that the discretionary function exception was 
designed to shield). 

Here, consistent with Circuit law, this Court a]so finds that when Defendant failed to 
warn Plaintiff of the cocci disease, its decision was not grounded in social, economic, or political 
policy; rather, it was based on considerations of safety. Indeed, the evidence in the record 
indicates that Defendant was aware since as early as 2003 that inmates were contracting this 
disease, (Pelton Deel. ~ 7), and nevertheless took no action to notify Plaintiff or the other 
inmates about the cocci illness. (Panah Deel. ~ 18.) Had it done so, Plaintiff could have taken 
action to reduce the likelihood of exposure to this illness by, for example, avoiding outdoor 
activities during excessively dusty conditions. (See Wallach Deel., Ex. B [National Center for 
Infectious Disease Report at 1] (indicating that outbreaks of cocci are common when individuals 
engage in activities that create a lot of dust); (see also Catanzaro Deel.~ 6) (explaining that risk 
factors for contracting cocci included engaging in outdoor activities or disturbing the soil). 

Even though Plaintiff could not have completely eliminated the risk of contracting cocci 
at the facility even if he was properly warned of its presence, {Einstein Deel., Ex. A [Einstein 
Opinion at 2]), educating him about cocci could have at least allowed him to take action to 
reduce his chances of contracting Valley Fever or be aware of the symptoms associated with this 
illness to seek early medical assistance. See Green, 630 F.3d 1251 ("We agree with [the 
plaintiffs] ... [that] there is no evidence in the record to support the Forest Service's contention 
that the nature of its actions in this case- i.e., its decisions when and whether to communicate 
directly with private citizens whose properties might have been in harm's way-are susceptible 
to policy analysis. . . . If the [plaintiffs] had been notified of the proposed backfire, they might 
have been able to take measures to protect their properties, or at least ensured the Forest 
Service took measures to do so.") (emphasis added). · 

In short, the discretionary function exception test does not apply to Plaintiff's negligence 
claims to the extent they a~e based on Defendant's failure ~o warn of the cocci outbreak. 

ii. Defendant's Decision to Transfer Plaintiff to Taft (Claim Three) 

Finally, the Court finds that Defendant'~ decision to as~ign Plaintiff to Taft was a choice 
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grounded in policy considerations and was protected under the discretionary function exception. 
The U.S. Supreme Court in Gaubert has held that "if a regulation allows the employee 
discretion, the very existence of the regulation creates a strong presumption that a discretionary 
act authorized by the regulation involves consideration of the same policies which led to the 
promulgation of the regulations. 499 U.S. at 324; see also Nurse, 226 F.3d at 1001 ("When a 
statute or regulation allows a federal agent to act with discretion, there is a 'strong presumption' 
that the authorized act is based on an underlying policy decision.") (citation omitted). 

Here, as noted above, 18 U.S.C. § 3621 provides the BOP broad discretion in designating 
the place of a prisoner's confinement. 18 U.S.C. § 362l(b). Indeed, as seen from the statute, 
deciding which prison facility an inmate should be assigned to is grounded heavily in economic 
and social policy considerations, i.e., the resources of the facility, nature of the offense, history 
of the inmate, statements by the court that imposed the sentence, and policy statements by the 
Sentencing Commission. Id.; (see also Martiz Deel.~ 13) ("The decision to designate an 
individual prisoner to a specific correctional institution is a BOP judgment involving policy 
considerations including inmate safety, prison security and effective use of prison resources, 
budgetary, staffing and otherwise. Additionally, the BOP balances factors including but not 
limited to, the history and characteristics of the prisoner, the nature and circumstance of the 
offense, and the resources of the contemplated facility."). 

Thus, because this statute provided Defendant with discretionary authority involving 
policy considerations when assigning Plaintiff to Taft, the second prong of the discretionary 
function exception test is satisfied for the third negligence claim. 

c. Conclusion re: Discretionary Function Exception 

Based on the foregoing discussion, the Court concludes that Defendant has adequately 
established that the discretionary function exception applies to the negligence claim that is based 
on its decision to transfer Plaintiff to Taft. For that reason, the Court GRANTS the motion as to 
the Third Claim for Relief which is hereby DISMISSED. However, because the negligence 
claims that pertain to Defendant's alleged failure to provide Plaintiff with a safe and habitable 
place of incarceration, to take preventative measures to ensure Plaintiffs safety, and to warn him 
of the cocci illness at the facility.fail to meet the second prong of the discretionary function 
exception test, the Court DENIES Defendant's motion to dismiss the first and second causes of 
action. 

B. DEFENDANT'S MOTION FOR SUMMARY JUDGMENT ON MEDICAL MALPRACTICE CLAIMS 
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1. LEGAL STANDARD 

Summary judgment is proper where "the movant shows that there is no genuine dispute as 
to any material fact and the movant is entitled to judgment as a matter oflaw." FED. R. CIV. P. 
56(a). Thus, when addressing a motion for summary judgment, the Court must decide whether 
there exists "any genuine factual issues that properly can be resolved only by a finder of fact 
because they may reasonably be resolved in favor of either party." Anderson v. Liberty Lobby. 
Inc., 4 77 U.S. 242, 250 (1986). The moving party has the burden of demonstrating the absence 
of a genuine issue of fact for trial. Id. at 256. The moving party can meet this burden by 
presenting evidence establishing the absence of a genuine issue or by "pointing out to the district 
court ... that there is an absence of evidence" supporting a fact for which the nonmoving party 
bears the burden of proof. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). To defeat 
summary judgment, the nonmoving party must put forth "affirmative evidence" that shows "that 
there is a genuine issue for trial." Anderson, 477 U.S. at 256--57. The nonmoving party cannot 
prevail by "simply show[ing] that there is some metaphysical doubt as to the material facts." 
Matsushita Elec. Indus. Co .. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Rather, the 
nonmoving party must show that evidence in the record could lead a rational trier of fact to find 
for it. See id. at 5 87. In reviewing the record, the Court must believe the nonmoving party's 
evidence, and must draw all justifiable inferences in its favor. Anderson, 477 U.S. at 255. 

2. APPLICATION 

In its motion for summary judgment, Defendant argues that "[ t ]o the extent that 
[P]laintiff s claims may be interpreted as alleging medical malpractice by the health care 
providers at TCI Taft, defendant United States may not be held liable for wrongful acts of its 
contractors." (Mem. at 16.) In opposition, Plaintiff contends that Defendant's motion for 
summary judgment should be denied because Defendant is inaccurately seeking this Court to 
interpret his negligence claims as medical malpractice causes of action. (Opp. at 20.) Plaintiff is 
correct. 

Here, nowhere in the complaint does Plaintiff allege a negligence claim against 
Defendant based on medical malpractice. (See Comp I.) Instead, Plaintiff alleges causes of 
action based on Defendant allegedly (I) failing to provide Plaintiff with a safe and habitable 
place of incarceration; (2) not taking preventative measures to protect Plaintiff against cocci or 
warn him of this illness; and (3) transferring Plaintiff to a facility known to be inherently unsafe 
for human habitation. (ld.1}1} 26-37.) 

Thus, because there are no medical malpractice claims alleged in the complaint, the Court 
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DENIES Defendant's motion for summary judgment. 

IV. CONCLUSION 

Based on the foregoing reasons, the Court DENIES Defendant's motion to dismiss the 
first and second negligence claims, DISMISSES the third cause of action, and DENIES 
Defendant's motion for summar1 judgment. 

IT IS SO ORDERED. 
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Synopsis 

Background: Federal prisoners housed at federally-owned 

and contractor-operated prison brought action against 

United States under Federal Tort Claims Act (FTCA), 

alleging that United States breached duty to protect them 

from harm after they contracted illness at prison. The 

United States District Court for the Eastern District of 

California, Anthony W. Ishii, Senior District Judge, 2013 

WL 4828579, and 2014 WL 2174681, granted 

government’s motions to dismiss for lack of subject-matter 

jurisdiction, under independent contractor exception to the 

FTCA. Prisoners appealed. 

  

Holdings: The Court of Appeals, Tashima, Circuit Judge, 

held that: 

  
[1] independent contractor exception did not bar district 

court from exercising jurisdiction over prisoners’ claim 

alleging that government failed to warn prisoner 

adequately of dangers presented by inhalation of fungus; 

  
[2] independent contractor exception did not bar district 

court from exercising jurisdiction over claim alleging that 

government failed to provide prisoners with safe and 

habitable prison; and 

  
[3] independent contractor exception did not bar district 

court from exercising jurisdiction over claim alleging that 

government failed to develop and implement adequate 

response to epidemic. 

  

Reversed and remanded. 
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[4] 

 

Federal Courts 

Evidence;  Affidavits 

Federal Courts 

Presumptions and burden of proof 

 

 In response to a factual attack on subject matter 

jurisdiction, plaintiffs must present affidavits or 

any other evidence necessary to satisfy their 

burden of establishing that the court, in fact, 

possesses subject matter jurisdiction. Fed.Rules 

Civ.Proc.Rule 12(b)(1), 28 U.S.C.A. 

2 Cases that cite this headnote 

 

 

 
[5] 

 

Federal Courts 

Evidence;  Affidavits 

 

 In response to a factual attack on subject matter 

jurisdiction, the district court may look beyond 

the pleadings to the parties’ evidence without 

converting the motion to dismiss into one for 

summary judgment. Fed.Rules Civ.Proc.Rule 

12(b)(1), 28 U.S.C.A. 

5 Cases that cite this headnote 

 

 

 
[6] 

 

Federal Courts 

Presumptions and burden of proof 

 

 In evaluating the evidence on a motion to dismiss 

for lack of subject matter jurisdiction, the court 

need not presume the truthfulness of the 

plaintiffs’ allegations; any factual disputes, 

however, must be resolved in favor of plaintiffs. 

Fed.Rules Civ.Proc.Rule 12(b)(1), 28 U.S.C.A. 

2 Cases that cite this headnote 

 

 

 
[7] 

 

United States 

Necessity of waiver or consent 

 

 The United States is immune from suit unless it 

consents to be sued. 

2 Cases that cite this headnote 

 

 

 
[8] 

 

United States 

Contractors in general;  strict control test 

 

 The independent contractor exception to the 

Federal Tort Claims Act (FTCA) waiver of 

sovereign immunity has no bearing on the United 

States’ FTCA liability for its own acts or 

omissions. 28 U.S.C.A. § 2671. 

Cases that cite this headnote 

 

 

 
[9] 

 

Labor and Employment 

Work of Independent Contractor 

 

 Even where an employer has delegated some 

responsibilities to an independent contractor, the 

employer may still be held separately and directly 

liable for its own negligence. 

Cases that cite this headnote 

 

 

 
[10] 

 

United States 

Contractors in general;  strict control test 

 

 A determination that the United States has 

declined to exercise control over the day-to-day 

operations of its contractor is not the end of the 

analysis of whether the independent contractor 

exception to Federal Tort Claims Act (FTCA) 

liability applies; the court must also determine 

whether plaintiffs have alleged a separate 

nondelegable or undelegated duty, which the 

United States could be held directly liable for 

breaching. 28 U.S.C.A. § 2671. 

1 Cases that cite this headnote 

 

 

 
[11] 

 

United States 

Contractors in general;  strict control test 

 

 Only upon a finding that the government 

delegated its entire duty of care may the court 

dismiss the claim for lack of jurisdiction under 
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the Federal Tort Claims Act’s (FTCA) 

independent contractor exception. 28 U.S.C.A. § 

2671; Fed.Rules Civ.Proc.Rule 12(b)(1), 28 

U.S.C.A. 

1 Cases that cite this headnote 

 

 

 
[12] 

 

United States 

Private Person’s Liability as Measure 

United States 

Contractors in general;  strict control test 

United States 

In general;  place of injury 

 

 Whether the United States may be held liable 

under the Federal Tort Claims Act (FTCA) for its 

own acts or omissions is a three-step inquiry; 

first, the court decides whether state law would 

impose a duty of care on a private individual in a 

similar situation, second, if it would, the court 

then looks to the contract and the parties’ actions 

to determine whether the United States retained 

some portion of that duty for which it could be 

held directly liable, and third, even if it appears 

that the government delegated all of its duties to 

the independent contractor, the court asks 

whether state law imposed any nondelegable 

duties on the government. 28 U.S.C.A. § 2674. 

Cases that cite this headnote 

 

 

 
[13] 

 

United States 

In general;  place of injury 

 

 The extent of the United States’ liability under 

the Federal Tort Claims Act (FTCA) is generally 

determined by reference to state law. 28 U.S.C.A. 

§ 2674. 

Cases that cite this headnote 

 

 

 
[14] 

 

Negligence 

Reasonable or ordinary care in general 

 

 In California, landowners must act reasonably in 

the management of their property, with an 

awareness of the probability of injury to others. 

West’s Ann.Cal.Civ.Code § 1714(a). 

Cases that cite this headnote 

 

 

 
[15] 

 

Negligence 

Ordinary care 

Negligence 

Reasonable or ordinary care in general 

 

 The state of California employs a strong 

presumption in favor of finding that landowners, 

and indeed all persons, have a duty to use 

ordinary care to prevent injury to others: in the 

absence of a statutory provision establishing an 

exception to the general rule requiring 

landowners to exercise ordinary care, courts 

should create one only where clearly supported 

by public policy. West’s Ann.Cal.Civ.Code § 

1714. 

Cases that cite this headnote 

 

 

 
[16] 

 

Prisons 

Hazardous and unhealthful conditions; 

 housing 

United States 

Contractors in general;  strict control test 

 

 Independent contractor exception to Federal Tort 

Claims Act (FTCA) waiver of sovereign 

immunity did not bar district court from 

exercising jurisdiction over federal prisoners’ 

failure to warn claim against United States 

covering period of time prior to prisoners’ 

transfer to federally-owned and contractor-

operated prison, alleging that government failed 

to warn prisoners adequately of dangers 

presented by inhalation of fungus that lived in 

soil near prison; although United States delegated 

operation of prison to contractor, since contractor 

did not have power to assign prisoners or protect 

prisoners outside of specific prison, it was not 

practically possible to delegate that portion of 

government’s duty arising prior to transfer to 

prison. 28 U.S.C.A. § 2671. 

Cases that cite this headnote 
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[17] 

 

Negligence 

Duty to warn 

Negligence 

Knowledge or Notice in General 

 

 In California, landowners may be held liable for 

a failure to warn invitees of hidden dangers where 

(1) defendant knew or reasonably should have 

known of a concealed, preexisting hazardous 

condition on their premises; (2) plaintiff did not 

know and could not reasonably ascertain the 

condition; and (3) defendants failed to warn 

plaintiff. 

1 Cases that cite this headnote 

 

 

 
[18] 

 

Prisons 

Hazardous and unhealthful conditions; 

 housing 

United States 

Contractors in general;  strict control test 

 

 Independent contractor exception to Federal Tort 

Claims Act (FTCA) waiver of sovereign 

immunity did not bar district court from 

exercising jurisdiction over federal prisoners’ 

claim against United States, alleging that 

government failed to provide prisoners with safe 

and habitable prison when it neglected to 

implement preventative measures for dangers 

presented by inhalation of fungus that lived in 

soil near federally-owned and contractor-

operated prison; as a landowner, government had 

duty under California law to protect prisoners 

from fungus to extent that they could not protect 

themselves, prisoners were particularly 

vulnerable to infection, since even if they had 

been warned, they were unable to move, remodel 

living quarters, or erect protective structures, and 

while government delegated most day-to-day 

activities to contractor, it expressly reserved right 

to construct new buildings or modifications of or 

additions to existing buildings. 28 U.S.C.A. § 

2671. 

Cases that cite this headnote 

 

 

 
[19] Prisons 

 Care, Custody, Confinement, and Control 

 

 The state of California imposes a heightened duty 

of care on jailers, due to prisoners’ increased 

vulnerability while incarcerated. 

Cases that cite this headnote 

 

 

 
[20] 

 

Prisons 

Hazardous and unhealthful conditions; 

 housing 

United States 

Contractors in general;  strict control test 

 

 Independent contractor exception to Federal Tort 

Claims Act (FTCA) waiver of sovereign 

immunity did not bar district court from 

exercising jurisdiction over federal prisoners’ 

claim against United States, alleging that 

government failed to develop and implement 

adequate response to cocci epidemic at federally-

owned and contractor-operated prison caused by 

inhalation of fungus that lived in soil near prison; 

although United States delegated general duty to 

oversee healthcare at prison to contractor, 

government had duty, as landowner and jailer, to 

protect vulnerable prisoners in its charge from 

foreseeable harm, government took upon itself 

task of developing policy in response to cocci 

outbreak and specifically directed that its 

contractors be excluded from development of 

policy, and in so doing, government expressed 

intent to retain control over this aspect of its duty. 

28 U.S.C.A. § 2671. 

1 Cases that cite this headnote 
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*513 Ian M. Wallach (argued) and Jason K. Feldman 

(argued), Feldman & Wallach, Venice, CA; Mark A. 

Ozello and Suzy E. Lee, Arias Ozzello & Gignac, LLP, 

Raymond P. Boucher and Hermez Moreno, Boucher LLP, 

Woodland Hills, CA, for Plaintiffs–Appellants. 

Alyson A. Berg (argued), Assistant United States Attorney, 

and Benjamin B. Wagner, United States Attorney, United 

States Attorney’s Office, Fresno, CA, for Defendant–

Appellee. 
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No appearance for Defendants–Appellees The GEO 

Group, Inc. and Management & Training Corp. 

Appeals from the United States District Court for the 

Eastern District of California, Anthony W. Ishii, Senior 

District Judge, Presiding. D.C. Nos. 1:12–cv–02026–

AWI–JLT, 1:13–cv–00967–AWI–JLT. 

Before: A. WALLACE TASHIMA and WILLIAM A. 

FLETCHER, Circuit Judges, and ROBERT W. 

GETTLEMAN,* Senior District Judge. 

 

 

OPINION 

TASHIMA, Circuit Judge: 

Plaintiffs are two prisoners housed at Taft Correctional 

Institution (“Taft”), the only federally-owned and 

contractor-operated prison in the country. In 2003, Taft 

was struck by an outbreak of coccidioidomycosis 

(“cocci”), colloquially referred to as “Valley Fever.” In 

most individuals, cocci manifests primarily as a minor 

fever. In an unlucky few, however, the disease takes a 

different, more devastating course—it causes a number of 

painful conditions, and can be fatal. Plaintiffs, along with 

an unprecedented number of other prisoners, contracted 

cocci while incarcerated at Taft. Both developed the more 

dangerous form. 

  

Plaintiffs assert, under the Federal Tort Claims Act 

(“FTCA”), that the United States breached its duty to 

protect them from harm. The FTCA holds the government 

liable for its torts to the same extent as a private individual 

in similar *514 circumstances. But the government’s 

liability under the FTCA is limited. The government 

cannot be held liable for torts committed by its independent 

contractors; accordingly, the district court lacks 

jurisdiction to entertain such claims. Nevertheless, the 

independent contractor exception is not a complete bar to 

liability any time the United States employs an independent 

contractor. Some duties of care are nondelegable; others 

are retained by the government, if not delegated. Here, the 

federal government retained some of its duties to Taft 

prisoners. The independent contractor exception to the 

FTCA does not bar Plaintiffs’ claims alleging a breach of 

those duties the United States retained. 

  

The district court granted the government’s motions to 

dismiss for lack of subject-matter jurisdiction, 

Fed.R.Civ.P. 12(b)(1), under the independent contractor 

exception to the FTCA, 28 U.S.C. § 2671. Plaintiffs timely 

appeal. We have jurisdiction under 28 U.S.C. § 1291, and 

we reverse. 

  

 

I. 

Taft is located in California’s southern San Joaquin Valley. 

Although the Federal Bureau of Prisons (“BOP”) owns 

Taft, independent contractors operate the prison. This 

arrangement is unique within the BOP. 

  

In 1997, Wackenhut Corrections Corporation, now known 

as The GEO Group, Inc. (“GEO”), was awarded a ten-year 

contract to operate Taft. In 2007, the BOP awarded a 

similar contract to Management & Training Corporation 

(“MTC”). MTC continues to operate Taft pursuant to its 

contract with the BOP. Both contracts assigned to the 

contractor the day-to-day operations of the prison, 

including the maintenance of buildings and the provision 

of medical care. A BOP employee who worked at Taft 

confirmed that “[n]o BOP employee was responsible for 

inmate safety and security, building and grounds 

maintenance, sanitation, health services, inmate 

orientation, inmate education, inmate recreation, inmate 

employment, inmate discipline, or any other aspect” of 

Taft’s day-to-day operations. Yet, both contracts also 

reserved to the government the right to construct new 

buildings, expand existing buildings, and modify or add to 

the mechanical or utility systems of existing buildings. 

  

 

A. Outbreak at Taft 

In 2003, an epidemic of coccidioidomycosis struck Taft. 

Cocci is an infectious disease caused by inhalation of 

Coccidioides immitis, a fungus that lives in the San Joaquin 

Valley soil. According to the Center for Disease Control 

and Prevention (“CDC”), “[s]ymptomatic 

coccidioidomycosis, which occurs in approximately 40% 

of all infections, has a wide clinical spectrum, including 

mild influenza-like illness, severe pneumonia, and 

disseminated disease.”1 The disseminated form of the 

disease—that is, when the fungus spreads from the lungs 

to the body’s other organs—is the most serious. 

Disseminated cocci may cause miliary tuberculosis, bone 

and joint infections (including osteomyelitis), skin disease, 

soft tissue abscesses, and meningitis. In some cases, 

surgery may be the only available treatment. The 

antifungal Fluconazole is effective against most cocci 

infections, but it is a daily treatment that must be continued 

for the rest of the patient’s life. Individuals of certain races, 

*515 especially African–Americans and Filipinos, are at 

significantly higher risk of contracting disseminated cocci 

than the rest of the population. If left untreated and allowed 
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to progress to meningitis, the disseminated form of the 

disease is uniformly fatal. 

  

Taft is located in a region with one of the highest 

concentrations of the cocci fungus. In 2003, the number of 

prisoners infected at Taft reached epidemic numbers. 

Infections reportedly more than doubled between 2003 and 

2005. The warden of Taft admitted there were “more cases 

of diagnosed Valley Fever [at Taft] than in all other federal 

prisons combined.” Several prisoners subsequently 

developed the disseminated form of the disease, and at least 

one died. 

  

 

B. The Official Response 

In response to the outbreak, the BOP contacted the CDC. 

Together, the agencies were to develop a plan addressing 

the epidemic at Taft. Plaintiffs presented evidence that, 

although the original plan included protocols for 

prevention, in addition to diagnosis and treatment, the BOP 

subsequently reversed course, abandoning its prevention 

efforts to focus exclusively on early diagnosis and 

treatment. Except for a small population of uninfected but 

immunocompromised prisoners, the final policy provided 

for only those individuals already infected with cocci. 

While formulating this policy, BOP officials sent an 

internal email requiring that all CDC and BOP employees 

coordinate policy efforts through the office of the BOP’s 

medical team. The BOP specifically excluded its 

contractors from participating in policy development, 

mandating that “all CDC and BOP employees cease 

discussions with other parties (including any third-party 

contractors ...).” For prisoners who develop any form of 

cocci, including disseminated cocci, while incarcerated, 

The BOP provides no post-release medical care. 

  

The BOP’s contractors also took action. Around 2003 or 

2004, GEO increased the frequency of various 

maintenance programs. GEO assigned prisoners to dust 

more regularly, wipe down the walls in the dormitories, 

and vacuum the overhead sprinklers where dust could 

accumulate. In addition, air filters in the ventilation system 

were replaced more frequently. GEO closed the recreation 

yard on windy days, because on those days the fungus 

becomes airborne, increasing the risk of infection. 

  

According to its contract with the BOP, GEO was also 

responsible for providing healthcare to infected prisoners. 

Accordingly, GEO distributed information sheets about 

cocci to prisoners at the Health Services Unit. Starting in 

2004, GEO also posted flyers describing cocci and its 

symptoms on bulletin boards outside the bathrooms in 

prisoner housing units. The flyers advised prisoners to 

report to the Health Services Unit if they began to 

experience symptoms. After taking over Taft’s operations 

in 2007, MTC created a written protocol for the intake, 

screening, and treatment of prisoners admitted to the health 

facility with symptoms of cocci. The protocol, however, 

did not address prevention. 

  

 

C. The Edison and Nuwintore Litigation 

On September 21, 2005, Plaintiff–Appellant Gregory 

Edison, an African–American man, was sentenced to serve 

198 months in federal prison. The BOP assigned Edison to 

Taft. He was diagnosed with cocci on October 30, 2010. 

Edison alleges that he was in good health prior to his 

assignment to Taft and had not previously been exposed to 

the disease. 

  

*516 On July 5, 2011, Plaintiff–Appellant Richard 

Nuwintore, also an African–American man, was sentenced 

to serve 14 months in federal prison. The BOP assigned 

Nuwintore to Taft. Nuwintore was diagnosed with 

disseminated cocci in September 2011. Like Edison, 

Nuwintore alleges that he was in good health prior to his 

assignment to Taft and was not previously exposed to the 

disease. 

  

In 2012, Edison filed suit against the United States and its 

independent contractors, GEO and MTC, in the Eastern 

District of California. He sought damages for personal 

injury as a result of contracting cocci while incarcerated at 

Taft. Edison alleged three claims against the United States 

under the FTCA. He alleged that the BOP had failed: (1) to 

warn Edison adequately of the dangers presented by cocci; 

(2) to provide Edison with a safe and habitable prison when 

it neglected to implement various preventative measures; 

and (3) to develop and implement an adequate response to 

the cocci epidemic.2 The United States filed a motion to 

dismiss for lack of subject matter jurisdiction, arguing that 

the FTCA’s independent contractor exception barred 

Edison’s suit. The district court granted the motion. 

Edison, 2013 WL 4828579, at *6. 

  

Nuwintore filed suit against the United States and MTC, 

also in the Eastern District of California, alleging the same 

three claims as Edison. Once again, the United States 

moved to dismiss for lack of subject matter jurisdiction 

under the FTCA. The magistrate judge, to whom the matter 

was referred, agreed with the district court’s conclusion in 

Edison that the independent contractor exception barred 

jurisdiction. Nuwintore v. United States, No. 1:13–CV–

00967–AWI, 2014 WL 1091358, at *9 (E.D.Cal. Mar. 18, 

2014). The district court adopted the magistrate judge’s 

findings and recommendation in full and granted the 

United States’ motion to dismiss. Nuwintore v. United 

States, No. 1:13–CV–00967–AWI, 2014 WL 2174681, at 
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*2 (E.D.Cal. May 23, 2014). 

  

After their claims against the government were dismissed, 

both Edison and Nuwintore moved for the entry of final 

judgment pursuant to Federal Rule of Civil Procedure 

54(b).3 The district court granted the motions. Edison v. 

United States, No. 1:12–cv–02026–AWI, 2014 WL 

896977, at *6 (E.D.Cal. Mar. 6, 2014); *517 Nuwintore v. 

United States, No. 1:13–CV–0967–AWI, 2014 WL 

7335215, at *3 (E.D.Cal. Dec. 19, 2014). Upon entry of the 

Rule 54(b) final judgments, Plaintiffs appealed. 

  

 

II. 

It is undisputed that the BOP’s independent contractors are 

responsible for the day-to-day operations of Taft. But our 

precedents do not hold that the United States is absolved of 

all liability, no matter what the injury complained of or its 

cause, any time it hires an independent contractor. This 

case requires us to ascertain the boundaries of the United 

States’ liability when it has delegated some, but not all, of 

its legal duties to an independent contractor. 

  

 

A. Standard of Review 
[1] [2] We review de novo a dismissal for lack of subject 

matter jurisdiction under the FTCA. Vacek v. U.S. Postal 

Serv., 447 F.3d 1248, 1250 (9th Cir.2006). We review 

“[t]he district court’s findings of fact relevant to its 

determination of subject matter jurisdiction ... for clear 

error.” Autery v. United States, 424 F.3d 944, 956 (9th 

Cir.2005) (quoting Ass’n of Am. Med. Colls. v. United 

States, 217 F.3d 770, 778 (9th Cir.2000)). 

  
[3] An attack on subject matter jurisdiction may be facial or 

factual. “In a facial attack, the challenger asserts that the 

allegations contained in a complaint are insufficient on 

their face to invoke federal jurisdiction. By contrast, in a 

factual attack, the challenger disputes the truth of the 

allegations that, by themselves, would otherwise invoke 

federal jurisdiction.” Safe Air for Everyone v. Meyer, 373 

F.3d 1035, 1039 (9th Cir.2004). Here, the United States 

mounted a factual attack when it filed declarations and 

affidavits challenging Plaintiffs’ allegations that the 

government owed them a legal duty. The government 

argued that it had delegated to private contractors all duties 

the BOP owed Taft prisoners. 

  
[4] [5] [6] In response to a factual attack, Plaintiffs must 

present “affidavits or any other evidence necessary to 

satisfy [their] burden of establishing that the court, in fact, 

possesses subject matter jurisdiction.” Colwell v. Dep’t of 

Health & Human Servs., 558 F.3d 1112, 1121 (9th 

Cir.2009) (citation omitted). The district court may look 

beyond the pleadings to the parties’ evidence without 

converting the motion to dismiss into one for summary 

judgment. White v. Lee, 227 F.3d 1214, 1242 (9th 

Cir.2000). In evaluating the evidence, the court “need not 

presume the truthfulness of the plaintiffs’ allegations.” Id. 

Any factual disputes, however, must be resolved in favor 

of Plaintiffs. Dreier v. United States, 106 F.3d 844, 847 

(9th Cir.1996). 

  

 

B. The FTCA’s Independent Contractor Exception 
[7] The United States is immune from suit unless it consents 

to be sued. See Dalehite v. United States, 346 U.S. 15, 30, 

73 S.Ct. 956, 97 L.Ed. 1427 (1953) (citing Feres v. United 

States, 340 U.S. 135, 139, 71 S.Ct. 153, 95 L.Ed. 152 

(1950)). The FTCA is a limited waiver of that sovereign 

immunity, under which “the United States is liable to the 

same extent as a private party for certain torts of federal 

employees ... ‘in accordance with the law of the place 

where the act or omission occurred.’ ” Autery, 424 F.3d at 

956 (quoting 28 U.S.C. § 1346(b)(1)). The FTCA’s limited 

waiver of sovereign immunity explicitly excludes “any 

contractor with the United States” from its definition of 

“[e]mployee of the government,” 28 U.S.C. § 2671; this is 

known as the independent contractor exception to the *518 

FTCA. Courts have construed the independent contractor 

exception to protect the United States from vicarious 

liability for the negligent acts of its independent 

contractors. Yanez v. United States, 63 F.3d 870, 872 n. 1 

(9th Cir.1995). “Since the United States can be sued only 

to the extent that it has waived its immunity, due regard 

must be given to the exceptions, including the independent 

contractor exception, to such waiver.” United States v. 

Orleans, 425 U.S. 807, 814, 96 S.Ct. 1971, 48 L.Ed.2d 390 

(1976). 

  
[8] [9] [10] [11] The independent contractor exception, 

however, has no bearing on the United States’ FTCA 

liability for its own acts or omissions. “Many cases 

recognize that it is not a defense, to liability for one’s own 

negligence in connection with an actor whose conduct 

injured a third party, that the actor was not an agent or an 

employee,” but rather an independent contractor. 

Restatement (Third) Of Agency § 7.05 (2006). Even where 

an employer has delegated some responsibilities to an 

independent contractor, the employer may still be held 

separately and directly liable for its own negligence.4 See 

Logue v. United States, 412 U.S. 521, 532–33, 93 S.Ct. 

2215, 37 L.Ed.2d 121 (1973). Thus, a determination that 

the United States has declined to exercise control over the 

day-to-day operations of its contractor is not the end of the 
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analysis. We must also determine whether Plaintiffs have 

alleged a separate nondelegable or undelegated duty, which 

the United States could be held directly liable for 

breaching. Only upon a finding that the government 

delegated its entire duty of care may the court dismiss the 

claim for lack of jurisdiction under the FTCA’s 

independent contractor exception. 

  

Here, the district court denied Plaintiffs’ claims because 

the BOP delegated day-to-day care of Taft prisoners to 

GEO and MTC: “MTC was responsible for inmate 

orientation and health, and warned inmates regarding the 

risks of [cocci],” while the BOP “was not responsible for 

maintenance, sanitation, health services, health education 

or inmate orientation.” Nuwintore, 2014 WL 1091358, at 

*9. That is, the BOP did not attempt to supervise or control 

GEO/MTC in performing the day-to-day tasks of running 

a prison. Id. Based on the foregoing, the district court 

concluded that the independent contractor exception 

prevented it from exercising jurisdiction over Plaintiffs’ 

claims under the FTCA. 

  

There is no question in this case that GEO and MTC were 

independent contractors—Plaintiffs have conceded as 

much. Plaintiffs, however, do not seek to hold the United 

States vicariously liable for the acts or omissions of 

GEO/MTC. Rather, Plaintiffs seek to hold the United 

States directly liable for its failure to take action in 

response to the cocci epidemic, outside the scope of its 

relationship with GEO/MTC. Plaintiffs rely on a duty of 

the United States that arose before they arrived at Taft, 

which could not have been delegated in a practical sense; 

they point to other duties retained by the United States, 

which accrued after their arrival, and were *519 separate 

from the day-to-day responsibilities that the parties agree 

were delegated to GEO/MTC. The district court erred in its 

independent contractor analysis when it failed to address 

these arguments. 

  

 

C. The United States’ Direct Liability 
[12] [13] Whether the United States may be held liable under 

the FTCA for its own acts or omissions is a three-step 

inquiry. First, we decide whether state law, in this case, 

California law, would impose a duty of care on a private 

individual in a similar situation. 28 U.S.C. § 2674; Autery, 

424 F.3d at 956. “The extent of the United States’ liability 

under the FTCA is generally determined by reference to 

state law.” Liebsack v. United States, 731 F.3d 850, 855 

(9th Cir.2013) (quoting Molzof v. United States, 502 U.S. 

301, 305, 112 S.Ct. 711, 116 L.Ed.2d 731 (1992)). Because 

Taft is located in California, we look to California law to 

evaluate Plaintiffs’ claims. Second, if it would, we then 

look to the contract and the parties’ actions to determine 

whether the United States retained some portion of that 

duty for which it could be held directly liable. See Autery, 

424 F.3d at 957–59 (examining contractual language and 

parties’ course of dealing to determine whether the duty 

was delegated); McGarry, 549 F.2d at 588 (describing 

contractual language and parties’ past practices). Finally, 

even if it appears that the government delegated all of its 

duties to the independent contractor, we ask whether 

California law imposed any nondelegable duties on the 

government. Yanez, 63 F.3d at 874–75 (holding United 

States had nondelegable duty under California law); 

McGarry, 549 F.2d at 590 (holding United States had 

nondelegable duty under Nevada law). 

  

In this case, California law imposes a general duty of care 

on the United States as a landowner. Section 1714 of the 

California Civil Code sets forth the basic policy governing 

landowner liability in California. It states, in relevant part: 

Everyone is responsible, not only 

for the result of his or her willful 

acts, but also for an injury 

occasioned to another by his or her 

want of ordinary care or skill in the 

management of his or her property 

or person, except so far as the latter 

has, willfully or by want of ordinary 

care, brought the injury upon 

himself or herself. 

Cal. Civ.Code § 1714(a). See also Kinsman v. Unocal 

Corp., 37 Cal.4th 659, 36 Cal.Rptr.3d 495, 123 P.3d 931, 

938–39 (2005) (quoting Rowland v. Christian, 69 Cal.2d 

108, 70 Cal.Rptr. 97, 443 P.2d 561, 568 (1968)). 

  
[14] [15] In California, landowners must act reasonably in the 

management of their property, with an awareness of “the 

probability of injury to others.” Id. The state employs a 

strong presumption in favor of finding that landowners, 

and indeed all persons, have a duty to use ordinary care to 

prevent injury to others: “[I]n the absence of a statutory 

provision establishing an exception to the general rule of 

Civil Code § 1714, courts should create one only where 

‘clearly supported by public policy.’ ” Cabral v. Ralphs 

Grocery Co., 51 Cal.4th 764, 122 Cal.Rptr.3d 313, 248 

P.3d 1170, 1174 (2011) (quoting Rowland, 70 Cal.Rptr. 97, 

443 P.2d at 564).5 

  

*520 Plaintiffs allege that the United States, acting through 

the BOP, owed three specific duties to Taft prisoners. First, 

Plaintiffs argue the United States had a duty to warn 

prisoners about cocci. Second, Plaintiffs argue the United 

States had a duty to implement preventative measures to 

protect prisoners—particularly those with a heightened risk 

of developing the disseminated form of the disease—from 
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contracting cocci. Third, Plaintiffs argue that by 

specifically excluding its independent contractors from 

efforts to develop a prevention policy in partnership with 

the CDC, the United States retained a duty to ensure the 

policy adequately protected prisoners from harm. We 

analyze each of these claims in turn. 

  

 

1. Duty to Warn 

[16] [17] Although GEO and MTC provided some warnings 

to Plaintiffs in the form of flyers posted around the prison, 

the BOP itself never issued any warnings to prisoners 

regarding the risk of contracting cocci at Taft. In 

California, landowners may be held liable for a failure to 

warn invitees of hidden dangers where “(1) defendant 

[landowners] knew or reasonably should have known of a 

concealed, preexisting hazardous condition on their 

premises; (2) plaintiff ... did not know and could not 

reasonably ascertain the condition; and (3) defendants 

failed to warn plaintiff.” Gravelin v. Satterfield, 200 

Cal.App.4th 1209, 132 Cal.Rptr.3d 913, 919 (2011) (citing 

Kinsman, 36 Cal.Rptr.3d 495, 123 P.3d at 940). Because 

cocci poses a hidden danger that Plaintiffs could not 

reasonably ascertain on their own, the United States had a 

duty to warn Plaintiffs of cocci’s risks prior to their transfer 

to Taft. 

  

In the district court, Plaintiffs presented uncontroverted 

evidence that the BOP knew Taft prisoners had an 

increased risk of cocci exposure and infection at least as of 

the late 1990s. Yet until GEO/MTC passed that 

information on to prisoners, it is highly unlikely that 

Plaintiffs could have known about the increased likelihood 

of contracting cocci there, let alone the heightened danger 

facing African–American, Filipino, and 

immunocompromised individuals. A fungus that resides in 

the soil of the San Joaquin Valley, cocci is invisible and 

scentless; individuals are typically infected by breathing in 

dust, especially in windy conditions. Cocci is a classic 

example of a hidden danger, and the United States had a 

duty to warn Plaintiffs about it.6 

  

To prove that the district court had jurisdiction over their 

claims, Plaintiffs must also show that the United States did 

not delegate its duty of care. Here, the United States could 

not have delegated its duty *521 to warn Plaintiffs for a 

simple reason: GEO and MTC have no power to assign 

prisoners or to protect any prisoners housed outside of Taft. 

Thus, even if the United States could have delegated its 

duty to warn Plaintiffs once they arrived at Taft, it was not 

practically possible to delegate that portion of the 

government’s duty arising prior to Plaintiffs’ transfer to 

Taft. We conclude that the independent contractor 

exception did not bar the district court from exercising 

jurisdiction over that portion of Plaintiffs’ failure to warn 

claim covering the period of time prior to Plaintiffs’ 

transfer to Taft. Because the United States could not have 

delegated this duty to GEO/MTC, our inquiry ends at the 

second step of the analysis. 

  

 

2. Duty to Build or Modify Protective Structures 

[18] Once GEO/MTC warned Plaintiffs about cocci, the 

possibility of infection became a known hazard. 

Nevertheless, in California, a landowner’s duty of care 

does not end with the requirement to warn individuals of 

hidden dangers. California relies on Restatement (Second) 

of Torts § 343A to define the duties of a possessor of land 

toward invitees, including those who encounter a known 

danger. According to the Restatement, “[a] possessor of 

land is not liable to his invitees for physical harm caused to 

them by any activity or condition on the land whose danger 

is known or obvious to them, unless the possessor should 

anticipate the harm despite such knowledge or 

obviousness.” Restatement (Second) of Torts § 343A(1) 

(1965) (emphasis added). The California Supreme Court 

has expanded on this principle, explaining that “[t]here 

may be situations ... in which an obvious hazard, for which 

no warning is necessary, nonetheless gives rise to a duty on 

a landowner’s part to remedy the hazard because 

knowledge of the hazard is inadequate to prevent injury.” 

Kinsman, 36 Cal.Rptr.3d 495, 123 P.3d at 939. At Taft, 

even once Plaintiffs had been warned about cocci—and the 

hazard therefore became an “obvious” or known one—

Plaintiffs’ knowledge alone may not have been sufficient 

to prevent infection. As a landowner, the BOP had a duty 

to protect Taft’s prisoners from cocci to the extent that they 

could not protect themselves. 

  
[19] That the United States had a duty to protect Plaintiffs is 

further bolstered by California’s recognition of a special 

relationship between jailers and prisoners. The state 

imposes a heightened duty of care on jailers, due to 

prisoners’ increased vulnerability while incarcerated. 

Giraldo v. Cal. Dep’t of Corrs. & Rehab., 168 Cal.App.4th 

231, 85 Cal.Rptr.3d 371, 382–88 (2008); see also Lawson 

v. Superior Court, 180 Cal.App.4th 1372, 103 Cal.Rptr.3d 

834, 849–50 (2010).7 The very fact of their incarceration 

means that prisoners are often helpless to protect 

themselves from harm. Restatement (Second) of Torts § 

320 cmt. b. (1965). While California law specifically 

contemplates this duty as one to protect prisoners from the 

criminal acts of third parties, see Giraldo, 85 Cal.Rptr.3d 

at 385, the same rationale also supports recognition of the 
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special relationship in the context of environmental 

hazards endemic to the prison itself. Indeed, *522 because 

prisoners have so little control over their living quarters or 

daily schedules while incarcerated, they may be just as 

helpless to protect themselves from environmental hazards 

like cocci as they are to protect themselves from third 

parties. 

  

As prisoners, Plaintiffs were particularly vulnerable to 

infection: Even if Plaintiffs had been warned of the disease, 

they were unable to move to a different location, remodel 

their living quarters, or erect protective structures, such as 

covered walkways. Thus, by placing prisoners at Taft, the 

BOP directly increased Plaintiffs’ risk of harm. Under 

California law, the United States had a duty to protect 

Plaintiffs from the risk of contracting cocci. 

  

Under the second step of the analysis, we ask whether the 

United States delegated its duty to protect Plaintiffs from 

cocci. To be sure, the United States delegated the day-to-

day supervision and maintenance of Taft to its contractors. 

Indeed, once it became clear that Taft was experiencing a 

cocci epidemic, both GEO and MTC implemented certain 

responsive measures. In addition to increasing the 

frequency of maintenance tasks like dusting and changing 

air filters, GEO/MTC posted flyers warning prisoners that 

they were at risk of contracting cocci. Nevertheless, the 

preventative measures taken by the independent 

contractors were not sufficient to satisfy the BOP’s own 

duty to protect prisoners under California law. 

  

Plaintiffs assert that in addition to day-to-day measures, the 

United States had a duty to build or modify structures to 

reduce prisoners’ exposure to the cocci-laden dust of the 

San Joaquin Valley. Specifically, Plaintiffs claim that 

construction of covered walkways could have protected 

them from exposure to the dust. And while the BOP 

delegated most day-to-day activities to GEO/MTC, the 

BOP expressly reserved at least one right to itself: the right 

to construct new buildings or modifications of or additions 

to existing buildings. The United States’ contracts with 

GEO and MTC state that “[n]o modifications or additions 

to existing buildings, mechanical or utility systems shall 

occur (other than routine maintenance or replacement of 

components) without prior approval of the [government].” 

Further, “[t]he government reserves the right to construct 

additional buildings on its property and/or expand the 

capacity of existing buildings. The contractor shall 

cooperate to the fullest extent possible should the 

government exercise this right.”8 The plain language of the 

contract indicates that the BOP retained control over 

construction at Taft, which presumably would include the 

construction of covered walkways, or the construction of 

other preventative structures on the land. In retaining this 

power, the BOP also retained the duty to construct such 

structures, should it become necessary to do so. To the 

extent that Plaintiffs allege that the BOP was negligent in 

failing to construct covered walkways or other protective 

structures, the independent contractor exception to the 

FTCA does not bar the district court from considering their 

claim. The analysis can be resolved at the second step. The 

government may be held directly liable for its failure to act. 

  

 

3. Duty to Develop an Adequate Cocci Prevention Policy 

[20] Finally, the BOP had a duty, under the larger umbrella 

of its duty to *523 protect Plaintiffs from cocci, to develop 

a preventative policy responsive to the cocci outbreak.9 As 

previously discussed, the BOP had a duty, as a landowner 

and jailer, to protect vulnerable prisoners in its charge from 

foreseeable harm, because prisoners unable to control the 

particulars of their daily lives are “deprived of the normal 

opportunity to protect [themselves] from harm.” Giraldo, 

85 Cal.Rptr.3d at 386. Once it became clear that Taft was 

experiencing an outbreak of cocci, the BOP began to work 

with the CDC to develop a policy for the prevention and 

treatment of cocci in prisoners. This was consistent with its 

duty as a landowner and jailer under California law. In the 

instant case, not only was the harm—the likelihood of 

infection absent preventative measures—foreseeable to the 

BOP, but the BOP actually took preliminary steps to 

execute its protective duty. Thus, the BOP’s status as a 

landowner and jailer gave rise to a duty to protect Taft 

prisoners from harm, including by developing an adequate 

cocci prevention policy. 

  

Although the United States delegated the general duty to 

oversee healthcare at Taft to GEO/MTC, its actions make 

clear that it chose to retain the specific duty to develop a 

policy for the prevention and treatment of cocci. Plaintiffs 

presented evidence in the district court that the BOP took 

upon itself the task of developing a policy in response to 

the cocci outbreak. The BOP also went a step further, 

specifically directing that its contractors be excluded from 

development of this policy. In so doing, the BOP expressed 

its intent to retain control over this aspect of its duty. See 

Yanez, 63 F.3d at 875 (finding jurisdiction under FTCA 

where government failed to exercise retained right to order 

correction of safety violations). Thus, the independent 

contractor exception to the FTCA does not bar the district 

court from exercising jurisdiction over Plaintiffs’ third 

claim.10 

  

 

III. 
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Plaintiffs have met their burden to show that the 

independent contractor exception does not bar the district 

court’s subject matter jurisdiction under the FTCA. The 

government owed a duty of care to Plaintiffs under 

California law, which generally assumes that landowners 

have a duty to exercise reasonable care in the ownership 

and management of property. In this case, the 

government’s duty was underscored by the special 

relationship that California recognizes between jailer and 

prisoner. 

  

The BOP’s duty to warn prisoners before transferring them 

to Taft arose outside of the scope of its contractor 

relationship with GEO/MTC, and therefore is not barred by 

the independent contractor exception. Further, the BOP did 

not delegate all of its duties to GEO/MTC, even once 

prisoners arrived at Taft. Instead, it retained both the 

exclusive right to construct new buildings and the 

exclusive right to make modifications to existing buildings. 

The BOP also explicitly excluded its contractors from 

participating in the  *524 development of a cocci 

prevention policy. As to these claims, the independent 

contractor exception to the FTCA does not bar the district 

court’s exercise of subject matter jurisdiction.11 

  

In each of these cases, the district court’s dismissal of 

Plaintiffs’ complaints under the independent contractor 

exception to the FTCA is reversed to the extent dismissal 

is inconsistent with this opinion, and these cases are 

remanded to the district court for further proceedings 

consistent with this opinion. 

  

REVERSED and REMANDED. 

  

All Citations 

822 F.3d 510, 16 Cal. Daily Op. Serv. 5185, 2016 Daily 

Journal D.A.R. 4768 
 

Footnotes 
 
* 
 

The Honorable Robert W. Gettleman, Senior United States District Judge for the Northern District of Illinois, sitting by designation. 
 

1 
 

See Morbidity and Mortality Weekly Report: Coccidioidomycosis—California, 1991–1993, Ctr. for Disease Control & Prevention (Jun. 17, 1994), 
http://www.cdc.gov/mmwr/preview/mmwrhtml/00031453.htm. 
 

2 
 

The third claim in Edison’s complaint alleges that the BOP “failed to provide suitable quarters and provide for the protection, safekeeping, 
care, and subsistence” of Edison as required by 18 U.S.C. § 4042(a). But in his opposition to the United States’ motion to dismiss, Edison 
apparently glossed this claim to encompass the BOP’s failure, in concert with the CDC, to develop a prevention program to protect 
prisoners who had not yet contracted cocci. On appeal, Edison characterizes the grounds for liability as: (1) failure to warn; (2) failure to 
modify structures; and (3) failure to develop and implement an adequate response to the cocci epidemic. The district court did not address 
this discrepancy, see Edison v. United States, No. 1:12–CV–02026–AWI, 2013 WL 4828579, at *1, *5 (E.D.Cal. Sept. 9, 2013), and the United 
States does not contest Edison’s re-characterization of his third claim on appeal. Therefore, we treat the third claim as alleging a negligent 
failure to develop and implement an adequate response to the cocci epidemic. On remand, the district court should grant Edison leave 
to amend his complaint accordingly. See Chudacoff v. Univ. Med. Ctr. of S. Nev., 649 F.3d 1143, 1152 (9th Cir.2011) (noting leave to amend 
“should [be] freely give [n] when justice so requires ... to facilitate decision on the merits, rather than on the pleadings or technicalities” 
(alterations in original) (internal quotation marks and citations omitted)). 
 

3 
 

Edison and Nuwintore continue to litigate their claims against the independent contractors, GEO and MTC, in the district court. 
 

4 
 

The Ninth Circuit has previously applied this principle to hold the United States liable under the FTCA. An example is the line of FTCA 
cases applying the “peculiar risk” doctrine to hold the government directly liable for its failure to act, despite its delegation of safety 
procedures to an independent contractor. See Myers v. United States, 652 F.3d 1021, 1034 (9th Cir.2011); Yanez, 63 F.3d at 872 n. 1 (“Under 
the FTCA, the United States may not be held vicariously liable. However, [peculiar risk] liability has been construed as creating direct 
liability for the government’s nondelegable duty to ensure that the contractor employs proper safety procedures.” (citing McCall v. United 
States, 914 F.2d 191, 194 (9th Cir.1990))); McGarry v. United States, 549 F.2d 587, 590 (9th Cir.1976). 
 

5 
 

Although broad, this basic policy is not without its limits. In Rowland, the California Supreme Court indicated several factors that, “when 
balanced together, may justify a departure from” the general duty of care imposed by § 1714. See Cabral, 122 Cal.Rptr.3d 313, 248 P.3d at 
1174. Foremost among the Rowland factors are the foreseeability of the harm and the burden to the defendant. Campbell v. Ford Motor Co., 
206 Cal.App.4th 15, 141 Cal.Rptr.3d 390, 404 (2012), as modified on denial of reh’g (June 19, 2012) (quoting Vasquez v. Residential Inv., Inc., 118 
Cal.App.4th 269, 12 Cal.Rptr.3d 846, 854 n. 5 (2004)). 

These exceptions notwithstanding, California has historically held that § 1714 gives rise to a duty of care in a wide range of 
circumstances. In Kinsman, the California Supreme Court imposed a duty on landowners who hire independent contractors to warn 
invitees “of a latent or concealed pre-existing hazardous condition on [the] property,” which the landowner knew or should have 
known about. Kinsman, 36 Cal.Rptr.3d 495, 123 P.3d at 933. In Sprecher v. Adamson Co., 30 Cal.3d 358, 178 Cal.Rptr. 783, 636 P.2d 1121 
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(1981), the court applied Rowland to impose a duty of reasonable care on landowners to protect even individuals injured off-property 
from natural hazards. Id. 178 Cal.Rptr. 783, 636 P.2d at 1128. 
 

6 
 

The importance of the duty is made clear by assessing the consequences of breach: The United States’ failure to warn Plaintiffs about 
cocci prior to transfer likely kept them from taking any preventative action to protect themselves. Plaintiffs were deprived of the 
opportunity to request transfer to a different facility or to seek alternative placement via the BOP’s administrative grievance procedures. 
 

7 
 

While the jailers in Giraldo and Lawson were governmental actors, nothing in the court’s rationale would preclude the application of the 
same principle to non-governmental, i.e., private-party, jailers, such as GEO/MTC. Cf. LaBarge v. Cty. of Mariposa, 798 F.2d 364, 367 (9th 
Cir.1986) (“Because the federal government could never be exactly like a private actor, a court’s job in applying the [private person] 
standard is to find the most reasonable analogy.”). 
 

8 
 

Although both contracts with GEO and MTC were filed in the district court under seal, the provisions of the contracts have been referred 
to and quoted repeatedly in the pleadings and briefs filed by the parties on the public record. The Court, therefore, deems these provisions 
of the contracts as tantamount to having been unsealed by consent. 
 

9 
 

While we are, of course, aware that the FTCA includes a discretionary function exception, see 28 U.S.C. § 2680(a); United States v. Gaubert, 
499 U.S. 315, 322, 111 S.Ct. 1267, 113 L.Ed.2d 335 (1991), this exception was not invoked by the United States in its motions to dismiss. 
We therefore do not reach the issue and express no view on it because it was neither raised nor briefed by the parties. 
 

10 
 

As with the duties discussed above, we need not decide whether this duty was nondelegable because the United States expressly retained 
a relevant portion of its duty to Plaintiffs. 
 

11 
 

On remand, the district court should grant Plaintiffs leave to amend their complaints to conform to this Opinion. See footnote 2, supra. 
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CASE A
* 

S* FACTS & HOLDINGS 

Autery v .  United 
States , 424 F.3d 944 
(9th Cir. 2005) 

X DOE contracted with various contractors for the express purpose of controlling wildfires. 
A wildfire occurred and the exception applied.  Moreover, the Contracts expressly 
mentioned wildfire control. 

Laurence  v .  Dep’ t .  
o f  the  Navy , 59 F.3d 
112 (9th Cir. Cal. 
1995) 

X 
Plaintiffs alleged that the Government used contaminated soil when building a housing 
project for the Navy.  But the Federal Public Housing Authority ("FPHA") had contracted 
with a private firm to do a feasibility study and build the project, and that firm had made 
the decision to use the backfill at issue.  
No duty of a federal employee identified that had been breached. 

Letnes v .  United 
States , 820 F.2d 
1517 (9th. Cir. 1987) 

X Two planes collided.  Pilot died.  Pilot’s company had a firefighting contract with the USA. 
Pilot’s wife (Letnes) brought an action against the USA alleging that a contractor (WAIG) 
was an employee of the USA.  The court reiterated that a pilot who contracts with the 
forest service for firefighting is an independent contractor.  USA’s regulations and 
oversight did not rise to the level to invalidate the independent contractor exception (and 
the USA’s control was to maximize safety, not supervision). 
No duty of a federal employee identified that had been breached. 

Arora v. United States, 
144 F. App'x 627, 
628 (9th Cir. 2005) 

X An inmate, who was apparently housed in a city jail and treated at a county hospital, 
brought an FTCA claim alleging inadequate medical care.  But he failed to provide any 
evidence that the government had authority over the daily operations of either the New 
River Valley Regional Jail or the Roanoke Memorial.  Accordingly, his claim was barred 
under the exception. 
No duty of a federal employee identified that had been breached. 
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CASE A
* 

S* FACTS & HOLDINGS 

Monroe v .  United 
States  Marshals , 
1996 U.S. App. 
LEXIS 30007 (9th 
Cir. Wash. Nov. 15, 
1996) 

X [UNPUBLISHED DECISION]  

Federal prisoner temporarily housed at the City of Kent correctional center ("jail") 
pursuant to a contract between the United States Marshal's Service ("Marshals") and the 
City of Kent alleged she acquired Lupos as a result of that incarceration in a city jail. 

No duty of a federal employee identified that had been breached. 

ABF Freight Systems, 
Inc., v. U.S.,  (not 
reported), 2013 WL 
3244804 (N.D. CA 
2013) 

X [UNPUBLISHED DECISION]  Plaintiff – a driver for a freight company, slipped 
while leaving an elevator of a building owned by the Department of Homeland Security.  
The USA had contracted with Security Consultants Group, Inc. (“SCG”) to provide 
security for the facility, including the loading dock area, and had contracted with another 
contractor to repair drywall.  Several lawsuits ensued, and the USA agreed to settle all 
claims for $50,000, and the Court then considered whether the settlement should be 
upheld.  In evaluating the settlement, the Court considered the likelihood that the USA’s 
claims would be dismissed under the independent contractor exception.  In evaluating that 
argument, the Court reiterated that “Plaintiffs must prove that the USA was independently 
negligent.”  The court held that that the USA did not contribute to the injury and that the 
failure to warn was delegated to the contractors (who had been retained to perform the 
functions that lead to the dangerous condition). 
No duty of a federal employee identified that had been breached. 

Edison v. USA, et al. 
and Nuwintore v. 

X The Court “ascertaine[d] the boundaries of the United States’ liability when it has 
delegated some, but not all, of its legal duties to an independent contractor.” Id. at *13. 
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* 

S* FACTS & HOLDINGS 

USA, et al. (presently 
published at 2016 
U.S. App. LEXIS 
9250) (“Edison”) (9th 
Cir., May 20, 2016). 

Plaintiffs, inmates at Taft federal prison, alleged that they contracted a severe form of 
valley fever as a result of their incarceration. The USA owned Taft, but had contracted 
with MTC to operate it, but retained control over changes to the buildings.   In addition to 
claims against MTC (the contractor), the plaintiffs asserted claims against the USA based 
on failure to warn, failure to modify structures, and failure to develop and implement an 
adequate protection policy. The 9th Circuit Court allowed Plaintiffs to proceed on all 
asserted grounds stating “the independent contractor exception is not a complete bar to 
liability any time the United States employs a contractor.  Some duties of care are non-
delegable; others are retained by the government, if not delegated” and “…our precedents 
do not hold that the United States is absolved of all liability, no matter what the injury 
complained of its cause, any time it hires an independent contractor.”  2016 U.S. App. 
LEXIS 9250 at *5, 13.  

The Court clarified that the plaintiffs were not seeking to hold the USA vicariously liable 
for the contractor’s actions, but were seeking to hold the USA directly liable. d. at *17-18. 
Accordingly, jurisdiction was present.  The 9th Circuit enumerated a three-step inquiry to 
determine whether the USA may be liable for its own acts or omissions – First, whether 
state law would impose a duty of care on a private individual in a similar situation; Second, 
looking to the contract and the parties’ actions, whether the United States retained some 
portion of that duty for which it could be directly liable. Third, even if the government 
delegated all its duties to the independent contractor, whether, under the applicable state 
law, non-delegable duties were imposed on the government.  

Plaintiffs identified a specific duty of a federal employee that had been breached. 
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Noel v .  United 
States , 893 F. Supp. 
1410 (N.D. Cal. 
1995) 

X Ice Cream cart turned over on volunteers at naval air show.  Ice Cream cart hit a pad-eye, 
turned over, injured plaintiffs.  Military prepared the safety plan.  Navy contracted with a 
concession company to provide booths for food, ice cream, beverages and novelties.  The 
Moral, Welfare and Recreation Department of the Navy ("MWR") contracted with 
National Concession Company ("National Concession") to operate concession booths for 
food, ice cream, beverages and novelties at the 1992 Air Show.  The concessionaire was 
responsible for supervising the volunteers Plaintiff was assigned to an ice cream cart. The 
Volunteer moved an ice-cream cart through crowds.  It hit a pad-eye, turned over, and 
injured her leg.  Court determined that the injury was potentially due to breaches by the 
concessionaire and the USA.   

Plaintiffs identified a specific duty of a federal employee that had been breached. 

McGarry v .  United 
States , 370 F.Supp. 
525, 545 (D. Nev. 
1973) 

X United States Atomic Energy Commission owned a test site, operated by a private 
contractor.  While drilling on the site, the plaintiff/decedent came in contact with a power 
line and was electrocuted.  The Court held that “Although the present case presents an 
obvious basis for the imposition of absolute liability or the imputation of the negligence of 
an independent contractor if the defendant were a private person, the plaintiffs are not 
asserting that type of liability against the United States. The plaintiffs' claims against the 
United States are predicated solely upon the negligence of employees of the United States. 
The fact that someone else might be charged with absolute liability, or the fact that an 
independent contractor might have been negligent, does not absolve the United States 
from liability under the FTCA if its employees were also negligent. “  McGarry v. United 
States, 370 F. Supp. 525 (D. Nev. 1973). 
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Plaintiffs identified a specific duty of a federal employee that had been breached. 

Suro v .  United 
States , 107 F. Supp. 
2d 206 (2000) 

X USA, through forfeiture, owned a building. An agent of the USA was aware that a child 
lived there.  The USA hired a company to manage the property.  The child ingested lead 
paint, the parents sued, and the USA moved to dismiss based on the independent 
contractor exception.  The Court applied NY law, in which a property owner had a duty to 
remove lead paint in any building where a child under six resided.   

The Court acknowledged that “The cases upon which the government relies for this 
position do not go that far. To the contrary, these cases merely emphasize that, in order to 
hold the United States liable under the FTCA, a plaintiff must be able to point to a direct 
act of negligence by a government employee; claims based solely on theories of non-
delegable duties or strict liability must be dismissed.” The Court ultimately held that “Here, 
plaintiffs' allegations can be read to claim liability that is based, not on a non-delegable 
duty to maintain the premises or on the theory that the government should be vicariously 
liable for the acts or omissions of its contractor, but rather on direct acts of negligence on 
the part of the government, namely its failure to notify CAISI of the presence of an infant 
child at the premises.” (at 209) 

Plaintiffs identified a specific duty of a federal employee that had been breached. 

Logue v .  United 
States , 412 U.S. 521 
(1973) 

X Supreme Court’s ultimate authority on “independent contractor exception.” 
Following a federal inmate’s suicide attempt and the discovery of his psychiatric break, a 
District Court ordered a Federal Marshall to house the Federal Inmate a medical facility.  
Instead, The Federal Marshall arranged for his temporary housing at a city jail. The 
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Marshall (Bowers) made arrangements for the cell to be cleared of dangerous items but 
made no arrangements for constant surveillance.  The inmate fashioned a noose from a 
bandage and hung himself.   

District Court found that (1) jail employees were negligent in supervision; (2) federal 
marshal was negligent in failing to arrange for appropriate supervision; and (3) the USA 
was responsible for both.  Circuit Court reversed, determining that County Sheriffs were 
not federal employees and further found that the Federal Employee – Marshal Bowers – 
did not have a duty of safekeeping to the deceased.  The Supreme Court Reversed and 
Remanded. The majority of the Supreme Court’s opinion was ascertaining what is an 
“employee of the United States” (and we concede that MTC is not an employee of the 
United States).  The Court agreed that the USA could not be liable for the conduct of the 
jail employees. 

But the Supreme Court found that the Circuit Court had not examined the independent 
basis of liability – the breach of the Marshall’s own independent negligence, and remanded 
the matter to the Circuit Court for that examination (and the Circuit Court, in turn, 
remanded to the District Court for that examination)  

The Supreme Court stated: 

The Court of Appeals in that portion of its opinion quoted supra, at 525, stated that "the 
deputy marshal, accordingly,  [violated no duty of safekeeping with respect to the 
deceased.”  But that conclusion appears to us to follow from the court's discussion of the 
nature of the intergovernmental relationship and the status of the sheriff's employees 
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rather than being a separate rejection of the finding of the District Court that Bowers 
himself was negligent. Since the Court of Appeals thus did not consider the distinct 
question regarding the negligence of Bowers, we believe that the parties' arguments on that 
question should be addressed in the first instance to the Court of Appeals.  Logue v. United 
States, 412 U.S. 521 (U.S. 1973) (The Court of Appeals, in turn, remanded the matter to the 
trial court.  Logue v. United States, 488 F.2d 1090 (5th Cir. Tex. 1974)). 

Plaintiffs identified a specific duty of a federal employee that had been breached. 
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W.C. & A.N.
Mil l er  Cos .  v .
United States , 963
F. Supp. 1231, 1232
(D.D.C. 1997)

X In 1993, a landowner was performing excavations to build a home, and discovered that 
property -- leased by the USA during WWI -- contained underground munitions.  The 
court examined the application of every exception to the FTCA, including the independent 
contractor exception.  The court held that the USA had an independent duty to warn 
subsequent landowners (such as plaintiff) of the buried munitions. W.C. & A.N. Miller 
Cos. v. United States, 963 F. Supp. 1231, 1243 (D.D.C. 1997). This duty had not been 
delegated.  Therefore the failure to warn claim was not barred by the independent 
contractor exception.  In fact, the header for the Court’s discussion was “The Plaintiff's 
Claims Arising From The Allegedly [18]  Negligent Investigation In 1993 Are Not Barred 
By The Independent Contractor Provision Of The FTCA Because The Plaintiff's 
Challenge Is To The Defendant's Conduct, Not To The Contractor's Conduct”  W.C. & 
A.N. Miller Cos. v. United States, 963 F. Supp. 1231, 1237 (D.D.C. 1997).  The Court stated 
“the defendant's invocation of the independent contractor provision is inappropriate in 
this case because the plaintiff's complaint does not challenge the actions of the 
independent contractor. Rather, the plaintiff claims that the Army was negligent in failing 
to take appropriate action after learning from its independent contractor that there were 
"possible burial sites, shell and bomb pits, trenches and possible test areas." This claim is 
not barred by the independent contractor provision.   W.C. & A.N. Miller Cos. v. United 
States , 963 F. Supp. 1231, 1237 (D.D.C. 1997). 

Directly analogous:  Appellants have identified three specific duties that were not 
delegated to third parties – failure to warn (same as in W.C. and A.N. Miller); failure to 
implement structural changes, and negligent policy implementation.  Moreover, Court was 
furious that USA could be so negligent and then try to transmute claim and assert 
independent contractor exception (same as here).    
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Dickerson, Inc. v. 
United States, 875 
F.2d 1577 (11th Cir.
1989)

X Only case I found to address potential delegation of non-delegable duties (not at issue here). 
Plaintiff engaged in road-paving activities.  The Department of Defense had an agency 

in charge of disposing of PCBs (highly toxic chemicals).  The DOD agency contracted 
with a company to dispose of the PCBs, and kept a manifest of what went where, but 
failed to ensure that the PCBs were properly disposed of.  The PCB-infused waste-oil was 
sold by one contractor to another, who sold it to plaintiff for use on paving roads.  
[Presumably, an injury followed]. 

As far as the discretionary function, there was a cradle-to-grave policy in effect 
mandating government oversight, that had not been followed (1st prong of test not 
satisfied).    

The Court reiterated its holding from Emelwon, Inc. v. United States, 391 F.2d 9, 10-11, 
12-13 (5th Cir.), cert. denied, 393 U.S. 841, 89 S. Ct. 119, 21 L. Ed. 2d 111 (1968), that
although the United States is not liable under the FTCA for the negligence of an
independent contractor, it may be liable, just as any private citizen would be, under an
applicable state tort theory for its own negligence in failing to prevent harm to third parties
when the activity contracted for was inherently dangerous or when the Government was
aware that the contractor had created a dangerous situation. The Court stated that the
governmental agency may, however, be liable to third parties for its own negligence in
discharging a nondelegable duty imposed under state tort law. Id. at 11-12.

 The court applied Florida tort law that “if the work contracted for is an inherently 
dangerous activity, the employer has a nondelegable duty of reasonable care to take 
precautions ensuring that the independent contractor carries out the task in a non-
negligent manner.”  Dickerson, 875 F.2d at 1583. The court determined that the USA 
breached it’s separate duty to ensure that the contractor did its work in a non-negligent 
manner. Dickerson, 875 F.2d at 1583).  Accordingly, the Independent Contractor exception 
did not bar a claim based on a breach of this duty. 

Directly Analogous - In Dickerson, Court identified a duty that had not been delegated to 
a contractor.  In this case, the Appellants have as well. 
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