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• Competing views of gatekeeping prior to 2000 amendments 
• Some courts took the view that an expert’s factual basis and methodological application were 

part of the reliability analysis
• Other courts perpetuated the view that these were simply credibility issues for the jury to 

decide
• Rule 702 in 2000 deliberately chose the perspective that these considerations were admissibility 

issues, and built them into the rule

Weight v. Admissibility Issue
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How did we get to the point where an amendment is on 
the table?
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• Despite that choice and the content of Rule 702 as adopted in 2000, many courts, including 
some circuit courts, continue to follow pre-amendment lines of thinking that reject factual basis 
and methodological application as gatekeeping issues for the court to evaluate

• In essence, rather than follow the language of Rule 702 they follow caselaw directions that 
should have been displaced by the 2000 amendment (Loudermill, Viterbo, and Smith case 
lines)

• Also influenced by famous line in Daubert about vigorous cross-examination is the proper 
way to test shaky but admissible evidence

• As a result, there are deep inconsistencies in gatekeeping scrutiny that gets applied (E.g., 
compare Bair Hugger to Sardis and Mirena) – even though under Rules Enabling Act, Rule 702 is 
the governing authority

Weight v. Admissibility Issue 
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How did we get to the point where an amendment is on 
the table? 



www.dlapiper.com

• The sponsor of opinion testimony must establish admissibility by a preponderance of the 
evidence

• Daubert in a footnote indicates that the proponent must establish admissibility by a 
preponderance of proof, citing to Bourjaily.

• Bourjaily makes reference to Rule 104(a) and notes that the governing burden of production 
is preponderance of the evidence

• First paragraph of the 2000 Advisory Committee Note recognizes that preponderance of 
evidence is the burden of production that the proponent must meet with respect to the 
admissibility criteria

• Some apply the appropriate burden – e.g., Adams v. BRG Helmets

Burden of Production Issue 
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How did we get to the point where an amendment is on 
the table? 
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• Courts, however, often apply a different, more deferential standard that is not outcome neutral
• 2d Circuit decisions – follow pre-2000 amendment Borawick decision that suggested there 

was a presumption of admissibility; also sometimes applied in the 10th Circuit
• 3d Circuit – “liberal standard favoring admissibility” – drawing on line in Daubert
• 8th Circuit – exclusion should occur only if the opinions are so fundamentally unsupported so 

as to be incapable of assisting the trier of fact.  See bair Hugger
• 9th Circuit – “liberal thrust favoring admission” – see Hardeman.  Also, “only unreliable 

nonsense opinions” should be excluded
• Again, that leaves deep inconsistencies in approach that may make a difference in admission 

decisions

Burden of Production Issue 
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How did we get to the point where an amendment is on 
the table? 
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Thank you
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Expert “Overstatement”
 What is “expert overstatement?”

 Depends on who you ask.

 Depends on context: civil vs. criminal 
cases.

 Focus on forensic testimony.

January 26, 2022
Gorby Peters & Associates, LLC. 



Expert “Overstatement”

Examples Reported By the Press:

NY Times article describes patterns of 
overstatement by forensic experts in criminal 
cases. 

https://www.nytimes.com/2019/04/20/us/w
rongful-convictions-forensic-results.html 

January 26, 2022
Gorby Peters & Associates, LLC. 

https://www.nytimes.com/2019/04/20/us/wrongful-convictions-forensic-results.html


Expert “Overstatement”

NY Times examples of forensic expert 
overstatements leading to criminal 
convictions:

*microscopic hair comparison

*bite mark matching

*DNA amplification

January 26, 2022
Gorby Peters & Associates, LLC. 

https://www.nytimes.com/2019/04/20/us/wrongful-
convictions-forensic-results.html



Expert “Overstatement”
US DOJ is developing uniform guides for forensic 
expert testimony: “Uniform Language for 
Testimony and Reports”

*Multiple forensic topics covered.
*Designed to reduce expert overstatement.

https://www.justice.gov/olp/uniform-language-
testimony-and-reports

January 26, 2022
Gorby Peters & Associates, LLC. 



Expert “Overstatement”

Expert “Overstatement” Can Apply In 
Civil Cases:

 Testimony outside of designated area;
 Testimony to 100% certainty or some 

stronger level of certainty (if known 
errors);

 Testimony that expert ruled in or out to 
“all medical certainty.”

January 26, 2022
Gorby Peters & Associates, LLC. 



Expert “Overstatement”

Advisory Committee on Evidence Rules
October 2019 Miniconference: 

Problems noted with expression of confidence by 
expert.

Chair: Easy to define “overstatement” when 
Methodology has a known error rate and the 
expert testifies to 100% certainty. Not so clear 
how to apply “overstatement” prohibition to 
experience-based experts.

January 26, 2022
Gorby Peters & Associates, LLC. 



Expert “Overstatement”

Advisory Committee on Evidence Rules October 2019
Miniconference:

Problems with correcting overstatements in criminal 
cases more difficult because motions practice in civil 
case gives more lead time for lawyers and judges but 
in criminal cases expert testimony often comes in “on 
the fly.”

Problems with educating defense bar (and judges) 
about DOJ uniform language.

January 26, 2022
Gorby Peters & Associates, LLC. 



Sequence of Events So Far
• 2015 – 2020: Consideration of suggestions and research memos

• Suggestions filed in public docket by LCJ, law firms, corporate entities
• Rule 702 Subcommittee Chair Judge Schroeder publishes law review article

• Thomas D. Schroeder, Toward a More Apparent Approach to Considering the Admission of 
Expert Testimony, 95 NOTRE DAME L. REV. 2039 (2020)

• Remarkably, receives no attention in published Rule 702 decisions

• April 2020: Advisory Committee on Evidence Rules unanimously voted to 
recommend publication

• June 2020: Judicial Conference Committee on Practice & Procedure without 
dissent approved proposal for publication

• August 6, 2020: Publication
• Public comment period: Aug. 6, 2021 thru Feb. 16, 2022

• 30 comments filed so far 
• Public hearing on Jan. 20, 2022

• 23 witnesses, with 15 supporting the amendment and 8 opposed



Proposed Amendment: FRE 702 As Published
A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or 
otherwise if the proponent has demonstrated by a preponderance of 
the evidence that:

(a) the expert’s witness’s scientific, technical, or other specialized

knowledge will help the trier of fact to understand the evidence or to determine 
a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert witness’s has reliably applied expert’s opinion reflects a reliable 
application of the principles and methods to the facts of the case.



Possible Revision to the Amendment
A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or 
otherwise if the court determines that the proponent has 
demonstrated by a preponderance of the evidence that:

(a) the expert’s witness’s scientific, technical, or other specialized

knowledge will help the trier of fact to understand the evidence or to determine 
a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert witness’s has reliably applied expert’s opinion reflects a reliable 
application of the principles and methods to the facts of the case.



Possible Revision to the Amendment
A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or 
otherwise if the proponent has demonstrated by a preponderance of 
the evidence information that:

(a) the expert’s witness’s scientific, technical, or other specialized

knowledge will help the trier of fact to understand the evidence or to determine 
a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert witness’s has reliably applied expert’s opinion reflects a reliable 
application of the principles and methods to the facts of the case.



Proposed Committee Note – As Published

Weight and Burden of Production:

[M]any courts have held that the critical questions of the sufficiency of an 
expert’s basis, and the application of the expert’s methodology, are questions 
of weight and not admissibility. These rulings are an incorrect application of 
Rules 702 and 104(a). . . . The Committee concluded that emphasizing the 
preponderance standard in Rule 702 specifically was made necessary by the 
courts that have failed to correctly apply it when applying the reliability 
requirements of that Rule.



Possible Revision - Proposed Committee Note

Weight and Burden of Production:

[M]any courts have held that the critical questions of the sufficiency of an 
expert’s basis, and the application of the expert’s methodology, are questions 
of weight and not admissibility. These rulings are an incorrect application of 
Rules 702 and 104(a) and are rejected by this amendment. . . . The 
Committee concluded that emphasizing the preponderance standard in Rule 
702 specifically was made necessary by the courts that have failed to correctly 
apply it when applying the reliability requirements of that Rule.



Possible Addition – Proposed Committee Note
Weight and Burden of Production:

[M]any courts have held that the critical questions of the sufficiency of an expert’s basis, 
and the application of the expert’s methodology, are questions of weight and not 
admissibility. These rulings are an incorrect application of Rules 702 and 104(a) and are 
rejected by this amendment.  Incorrect statements include those made in Loudermill v. 
Dow Chem. Co., 863 F.2d566, 570 (8th Cir. 1988)( “As a general rule, the factual basis of 
an expert opinion goes to the credibility of the testimony, not the admissibility, and it is 
up to the opposing party to examine the factual basis for the opinion in cross-
examination.”); Viterbo v. Dow Chem. Co., 826 F.2d 420, 422 (5th Cir. 1987) “[Q]uestions
relating to the bases and source of an expert's opinion affect the weight to be assigned 
that opinion rather than its admissibility.”); and Smith v. Ford Motor Co., 215 F.3d 713, 
719 (7th Cir. 2000)(“Soundness of the factual underpinnings of the expert’s analysis . . . 
are factual matters to be determined by the trier of fact[.]”).



Possible Addition – Proposed Committee Note

Weight and Burden of Production:

Because Rule 702 is being clarified and not changed, the 2000 Committee Note 
remains relevant and should continue to be used as guidance by the court and 
practitioners.



Possible Addition – Proposed Committee Note

Weight and Burden of Production:
Judicial gatekeeping is essential because just as jurors may be unable to 
evaluate meaningfully the reliability of scientific and other methods 
underlying expert opinion, jurors may also be unable to assess the 
conclusions of an expert that go beyond what the expert’s basis and 
methodology may reliably support. it is the judge’s job to evaluate the 
reliability of scientific and other methods underlying expert opinions 
and determine that the expert’s basis and methodology are reliably 
applied. However, it remains the role of the jury to decide the 
correctness of the expert’s opinion.



Proposed Amendment: FRE 702(d) -
Focus on Overstatement Issue

A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or 
otherwise if the proponent has demonstrated by a preponderance of 
the evidence that:

(a) the expert’s witness’s scientific, technical, or other specialized

knowledge will help the trier of fact to understand the evidence or to determine 
a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert witness’s has reliably applied expert’s opinion reflects a reliable 
application of the principles and methods to the facts of the case.



Proposed Committee Note - Overstatement

Overstatement:

Rule 702(d) has also been amended to emphasize that the trial judge must 
exercise gatekeeping authority with respect to the opinion ultimately 
expressed by a testifying expert.  A testifying expert’s opinion must stay within 
the bounds of what can be concluded by a reliable application of the 
expert’s basis and methodology. Judicial gatekeeping is essential because 
jurors may be unable to evaluate meaningfully the reliability of scientific and 
other methods underlying expert opinion, and jurors may lack a basis for 
assessing critically the conclusions of an expert that go beyond what the 
expert’s basis and methodology may reliably support.





SCOTUS Wild Card: Hardeman v. Monsanto

• 997 F.3d 941 (9th Cir. 2021)
• Affirmed admission of general causation experts after district court 

• applied Rule 702 “with a liberal thrust favoring admission.”  
• noted that this deferential approach “could matter in close cases” 
• observed that the objections raised presented “a close question whether to admit the expert 

opinions[.]”
• Ninth Circuit:

• “the district court’s slight deference to experts with borderline opinions was proper under 
Daubert”

• With regard to “liberal thrust favoring admission”: 
• “The Supreme Court has not directed courts to follow a different rule since it first 

decided Daubert almost 28 years ago.” 

• Petition for cert. filed and fully briefed (Case No. 21-241)
• Court has invited Solicitor General to file a brief expressing views of the Administration



SCOTUS Wild Card: In re Bair Hugger

• 9 F.4th 768 (8th Cir. 2021)
• Reversed district court’s exclusion of general-causation medical 

expert and engineering expert.  Key component’s of the opinion:
• “we conclude that the MDL court committed a clear error of judgment on the 

basis of the record before it in holding that the experts’ general-causation 
opinions premised on the airflow-disruption theory were ‘so fundamentally 
unsupported’ that they had to be excluded[.]”

• “this was an instance in which our ‘general rule’ that deficiencies in an 
expert’s factual basis go to weight and not admissibility should have been 
followed.”

• Petition for cert. expected in February.



Rule 702 requires that the expert’s knowledge “help” the
trier of fact to understand the evidence or to determine a
fact in issue. Unfortunately, some courts have required the
expert’s testimony to “appreciably help” the trier of fact.



United States v. Christophe (9th Circuit)

The main inquiry is whether the jury will receive
“appreciable help” from expert testimony.



United States v. Christophe (9th Circuit)

We adhere to the position that skillful cross examination of
eyewitnesses, coupled with appeals to the experience and common
sense of jurors, will sufficiently alert jurors to specific conditions
that render a particular eyewitness identification unreliable.



The amendment clarifies that the preponderance standard applies
to the three reliability-based requirements added in 2000—
requirements that many courts have incorrectly determined to be
governed by the more permissive Rule 104(b) standard.



Certain Syndicate Subscribers to Down
Side v. Lasko Products, Inc. (D.N.M.)

The advisory committee notes to 2000 amendments to Fed. R.
Evid. 702 provide guidance in harmonizing the principle of
conditional relevance with the requirements of Rule 702.



There will likely be more hearings
or at least briefing to focus
specifically on factual basis



United States v. Two Elk (8th Circuit)

A district court...enjoys broad latitude when it decides how to determine
reliability, and [t]here is no requirement that the [d]istrict [c]ourt always
hold a Daubert hearing prior to qualifying an expert witness.



United States v. Two Elk (8th Circuit)

[T]he district court must exclude expert testimony if it is so
fundamentally unreliable that it can offer no assistance to the
jury, otherwise, the factual basis of the testimony goes to the
weight of the evidence.



Closer scrutiny of degrees of
confidence, even old chestnuts like
“reasonable degree of scientific
probability” and “reasonable degree of
scientific probability” are now suspect.



United States v. Andrews (N.D.Ga.)

[T]he Court recognizes that the use of the term might only have gained
acceptance in a minority portion of the scientific community….In any
event, the term, reasonable degree of scientific certainty, has been held
to mean whether the expert relied on a theory accepted by a recognized
segment of the particular field to which the expert belongs.



Rule 702(c) & (d) will get closer scrutiny as an
admissibility consideration that has often
been punted to the jury or overlooked entirely



Rodman v. Safeway Inc. (N.D.Cal.)

[T]he Ninth Circuit has held, on multiple occasions, that
challenges to survey methodology, including the format of the
questions or the manner in which it was taken, bear on the
weight of the evidence, not its admissibility.



Certain courts are incorrect in holding
that arguments about the sufficiency
of an expert’s basis always go to
weight and not admissibility.



Dahlin v. Lyondell Chemical Company (S.D.Iowa)

Dr. Natelson’s opinion, so limited, is minimally
supported by sufficient scientific literature so as to
withstand Federal Rule of Evidence 702



Dahlin v. Lyondell Chemical Company (S.D.Iowa)

The Court agrees that the scientific research submitted by Defendants
only weakly supports Dr. Natelson’s opinion regarding HIV causation,
but it is Plaintiff ’s responsibility to suss out such weakness on cross-
examination and through her own experts.



A testifying expert’s opinion must stay within the bounds of
what can be concluded by a reliable application of the
expert’s basis and methodology.



We find that many of these earlier studies were inappropriately
designed to assess foundational validity and estimate reliability.
Indeed, there is internal evidence among the studies themselves
indicating that many previous studies underestimated the false
positive rate by at least 100-fold.



People v. Auimatagi (California)

The judge will permit him to “describe the class characteristics he
observed on the bullets” and “[t]he theory of toolmark analysis
and how firearms leave markings on bullets or shell casing.”



People v. Auimatagi (California)

He will also be allowed “to testify that he cannot exclude
or eliminate the bullets as coming from different guns.”



People v. Auimatagi (California)

However, “[h]e will not be permitted to describe any
greater level of scientific certainty than the bullets may
or may not have come from the same gun.”



Overall Effects of  Amendment

1. More Appellate Review

*After Joiner, trial court decision to admit 
or exclude expert testimony rarely 
overturned.

*Amendment will bring more appellate 
review.

*LCJ hearing testimony states hundreds of 
courts applied the wrong standard.

January 26, 2022
Gorby Peters & Associates, LLC. 



Overall Effects of  Amendment
2. Possible Adverse Effects

*Complaints about increased cost 
associated with more motions to exclude.

*Cost of expert opinions already limiting 
access to trial for smaller claims, 
complaints that new requirements create 
larger hurdle.

January 26, 2022
Gorby Peters & Associates, LLC. 



Overall Effects of  Amendment

2. Possible Adverse Effects (cont.)

*Wider gaps between state and federal 
evidentiary rules since many state 
evidentiary codes look to federal law. 
These state laws will need to be modified 
to come into alignment with changes at the 
federal level.

January 26, 2022
Gorby Peters & Associates, LLC. 



Overall Effects of  the Amendment

2. Possible Adverse Effects (cont.)

*The problem of “in between” cases.

Amendment may impact cases where 
expert testimony has been ruled 
admissible, but trial court applied a 
different standard – or – did not make 
affirmative findings regarding 
preponderance of evidence.

January 26, 2022
Gorby Peters & Associates, LLC. 



Overall Effects of  the Amendment

2. Possible Adverse Effects (cont.)

Some commentators fear that if an opinion 
is silent on the topic of the standard 
applied with respect to all categories, then 
more motions for reconsideration or 
appellate arguments are raised.

January 26,  2022
Gorby Peters & Associates, LLC. 



Overall Effects of  the Amendment

2. Possible Adverse Effects (cont.)

*AAJ expressed concern that trial courts 
will “over correct” and remove decisions 
that should be made by the jury;

*AAJ expressed concern that notes and 
language of the proposed amendment 
create confusion (preponderance of 
“evidence” v. “information.”)

January 26, 2022
Gorby Peters & Associates, LLC. 



Overall Effects of  the Amendment

2. Possible Adverse Effects (cont.)

*Several commentators stated fear that 
Courts will impose a universal obligation 
to review every testifying expert’s opinion 
for Rule 702 compliance even without 
objection.

January 26,  2022
Gorby Peters & Associates, LLC. 



Overall Effects of  the Amendment

3. New focus on body of the rule.

Courts will be encouraged to look to the 
four corners of the amended rule. Prior 
case law language will almost certainly be 
scrutinized regarding language pertaining 
to weight versus admissibility.

January 26, 2022
Gorby Peters & Associates, LLC. 



Experts on Experts

Panel members weigh in on their views of the 
biggest impact– good or bad – of the proposed 
amendment to Rule 702.

*Chris
*Colin 
*Lee

January 26, 2022
Gorby Peters & Associates, LLC. 
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