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Sound Quality 

If you are listening via your computer speakers, please note that the quality of 

your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory and you are listening via your computer 

speakers, you may listen via the phone: dial 1-866-570-7602 and enter your PIN 

when prompted. Otherwise, please send us a chat or e-mail 

sound@straffordpub.com immediately so we can address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 



For CLE purposes, please let us know how many people are listening at your 
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If you have not printed the conference materials for this program, please 
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PDF of the slides for today's program.   
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Federal Courts Jurisdiction and Venue 
Clarification Act of 2011 

 “The ‘Federal Courts Jurisdiction and Venue 

Clarification Act of 2011’ brings more clarity to 

the operation of Federal jurisdictional statutes 

and facilitates the identification of the 

appropriate State or Federal court where 

actions should be brought.  Judges believe the 

current rules force them to waste time 

determining jurisdictional issues at the expense 

of adjudicating underlying litigation.  The 

contents of the bill are based on 

recommendations developed and approved by 

the United States Judicial Conference.” 

 House Judiciary Committee Report 112-10 
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Federal Courts Jurisdiction and Venue 
Clarification Act of 2011 

 The initial version of the Act drafted by the 

Committee on Federal-State Jurisdiction of the 

Judicial Conference of the United States 

 Introduced and sponsored by the Chairman of 

the House Judiciary Committee, Lamar Smith 

(R-TX) in 2005 

 No congressional hearings on bill after 

introduction in 2005 

 Administrative Office of the US Courts 

authorized to act as clearing house to vet the 

bill with the Judicial Conference committee, 

legal scholars and “stakeholder” legal groups.  
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Federal Courts Jurisdiction and Venue 
Clarification Act of 2011 

 Provisions deleted that were considered 

controversial in order to secure passage by both 

houses of Congress – deleted provisions 

included allowing plaintiff to avoid diversity 

removal by stipulating to an amount in 

controversy under jurisdictional requirement 

 Passed House on voice vote - Senate made 

minor revisions, including deleting change to 

derivative jurisdiction based on DOJ objections  
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Federal Courts Jurisdiction and Venue 
Clarification Act of 2011 

Act applies to newly filed actions starting 30 days 

after enactment (effective date January 6, 2012) 

 Revises statutory provisions dealing with 

removal of civil actions that include both 

federal and unrelated state claims 

 Codifies rules for removal in cases involving 

multiple defendants 

 Resolves several issues relating to 

determination of amount in controversy 
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Federal Courts Jurisdiction and Venue 
Clarification Act of 2011 

 Adopted “bad faith” exception to prohibition 

on removal more than one year after filing 

 Revises and simplifies venue rules 

 Revises and clarifies resident-alien provisions 

 Amended provisions for removal of criminal 

actions 
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About SNR Denton 

SNR Denton is a client-focused international legal practice delivering quality and 

value. We serve clients in key business and financial centers from more than 60 

locations worldwide, through offices, associate firms and special alliances across 

the US, the UK, Europe, the Middle East, Russia and the CIS, Asia Pacific and 

Africa. We offer our clients service in eight key industry sectors. For more 

information visit www.snrdenton.com. 

 

On November 28, 2012, the partners of SNR Denton voted to combine with 

international law firm Salans and Canadian law firm Fraser Milner Casgrain (FMC) 

to create Dentons—a new Top 10 international law firm with more than 2,500 

lawyers and professionals in 79 locations in 52 countries—to provide clients a 

competitive edge in an increasingly complex, interconnected and competitive 

marketplace. The new firm will launch first quarter of 2013. For more information, 

visit www.dentonscombination.com. 

http://www.snrdenton.com/
http://www.dentonscombination.com/
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Our Locations 
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Jonathan Evan Goldberg 

Jonathan Evan Goldberg is a member of SNR Denton’s Litigation and Arbitration practice, 

where he focuses on all aspects of complex commercial litigation, employment law and 

litigation, and ERISA litigation. 

 

Jonathan, an experienced litigator, trial lawyer, and public speaker, has successfully 

represented numerous clients in federal and state courts throughout the United States in 

matters involving claims of retaliation, discrimination, wrongful termination, fraud, breach of 

fiduciary duty and breach of contract. Jonathan also routinely represents corporations and 

individuals in trade secrets and restrictive covenant litigation, assists clients in 

understanding and addressing the various legal issues raised in connection with the failure 

of Bernard L. Madoff Securities, Inc., and has defended corporate and individual clients in 

connection with investigations by the US Department of Labor (DOL) and the US 

Department of Justice (DOJ), Antitrust Division. 

Jonathan also concentrates on and advises clients with respect to the following: 

Advancement and indemnification proceedings; Civil RICO litigation; Whistleblower 

litigation; Defamation litigation; Executive compensation litigation and arbitration; 

International litigation and arbitration; Antitrust litigation and arbitration; Products liability 

litigation; Environmental and toxic tort litigation.  

Prior to joining SNR Denton, Jonathan gained significant litigation and trial experience 

working at several major law firms and served as a federal law clerk for the Honorable 

Harvey E. Schlesinger, US District Court for the Middle District of Florida, Jacksonville, 

Florida. 

Jonathan is also a trained and skilled mediator. 
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28 U.S.C. § 1446 

28 USC § 1446 - Procedure for removal 

 (a) A defendant or defendants desiring to remove any civil action or criminal prosecution from a State 

court shall file in the district court of the United States for the district and division within which such 

action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil 

Procedure and containing a short and plain statement of the grounds for removal, together with a copy 

of all process, pleadings, and orders served upon such defendant or defendants in such action. 

 (b) The notice of removal of a civil action or proceeding shall be filed within thirty days after the receipt 

by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim 

for relief upon which such action or proceeding is based, or within thirty days after the service of 

summons upon the defendant if such initial pleading has then been filed in court and is not required to 

be served on the defendant, whichever period is shorter. 

 (continued) 



  

16 

 

 If the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty 

days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, 

motion, order or other paper from which it may first be ascertained that the case is one which is or 

has become removable, except that a case may not be removed on the basis of jurisdiction conferred 

by section 1332 of this title more than 1 year after commencement of the action. 

*  * * 

 (d) Promptly after the filing of such notice of removal of a civil action the defendant or defendants 

shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk 

of such State court, which shall effect the removal and the State court shall proceed no further unless 

and until the case is remanded.  
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Amendments to 28 USC § 1446 

(b) Procedure for Removal of Civil Actions- Section 1446 of title 28, United States Code, is amended as follows: 

(1) The section heading is amended to read as follows: 

-`Sec. 1446. Procedure for removal of civil actions'. 

        (2) Subsection (a) is amended-- 

            (A) by striking `(a) A defendant' and inserting `(a) Generally- A defendant'; and 

            (B) by striking `or criminal prosecution'. 

        (3) Subsection (b) is amended-- 

            (A) by striking `(b) The notice' and inserting `(b) Requirements; Generally- (1) The notice'; and 

            (B) by striking the second paragraph and inserting the following: 

    `(2)(A) When a civil action is removed solely under section 1441(a), all defendants who have been 

properly joined and served must join in or consent to the removal of the action. 

    `(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial 

pleading or summons described in paragraph (1) to file the notice of removal. 
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`(C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-

served defendant may consent to the removal even though that earlier-served defendant did not previously 

initiate or consent to removal. 

    `(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of 

removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of 

an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one 

which is or has become removable.'; 

            (C) by striking subsection (c) and inserting the following: 

    `(c) Requirements; Removal Based on Diversity of Citizenship- (1) A case may not be removed under subsection (b)(3) 

on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the 

district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action. 

    `(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded 

in good faith in the initial pleading shall be deemed to be the amount in controversy, except that-- 

        `(A) the notice of removal may assert the amount in controversy if the initial pleading seeks-- 

            `(i) nonmonetary relief; or 

            `(ii) a money judgment, but the State practice either does not permit demand for a specific sum or permits recovery 

of damages in excess of the amount demanded; and 
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`(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district 

court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in 

section 1332(a). 

    `(3)(A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not 

exceed the amount specified in section 1332(a), information relating to the amount in controversy in the record of the 

State proceeding, or in responses to discovery, shall be treated as an `other paper' under subsection (b)(3). 

    `(B) If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that 

the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be 

deemed bad faith under paragraph (1).'.. . 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

 

 

Section 1: 

New Rules for Asserting Amount in Controversy 

21 



 Presumption in § 1446(c)(2): “sum demanded in 

good faith in the initial pleading shall be 

deemed to be the amount in controversy” 

 

22 



Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

 

 

Section 2: 

Exception to Deemed Amount 
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 New subparagraph (c)(2)(A): 

□ If initial pleading seeks “nonmonetary relief” or an 

unspecified money judgment, notice of removal may 

assert the amount. 

□ But only where state practice prohibits specific demands 

or permits recovery in excess of amount demanded. 

□ No rule for when state law permits, but does not 

require, a specific amount (e.g. FL, AL, TN, CO, etc). 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

 

 

Section 3: 

Proving Amount in Controversy by a 

Preponderance of the Evidence 
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 28 U.S.C. § 1446(B): removal of the action is 

proper on the basis of an amount in controversy 

asserted under subparagraph (A) if the district 

court finds, by the preponderance of the 

evidence, that the amount in controversy 

exceeds the amount specified in section 1332(a). 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

 

 

Section 4: 

Removability After 30 Days 
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 28 U.S.C.A. § 1446(3)(A): If the case stated by 

the initial pleading is not removable solely 

because the amount in controversy does not 

exceed the amount specified in section 

1332(a), information relating to the amount in 

controversy in the record of the State 

proceeding, or in responses to discovery, shall 

be treated as an ‘other paper’ under subsection 

(b)(3). 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

 

 

Section 5: 

Bad-faith Exception to 1-year Limitation 
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 Attempts to conceal true amount in controversy 

□ Subparagraph (c)(3)(B) declares “deliberate[] failure” to 

reveal true amount to be bad faith  

 

30 



Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

Remand cases applying the new provisions 

Schillaci v. Walmart, 2012 WL 4056758 (W.D. Pa. 

Sept. 14, 2012) (defendant fails to establish 

jurisdictional amount by preponderance of 

evidence, plaintiff’s refusal to stipulate to less 

than $75,000 in damages irrelevant, and punitive 

damage claim where defendant moved to dismiss) 

Proctor v. Swift Oil Co., Inc., 2012 WL 4593409 

(W.D.Ky Oct. 1, 2012)  (despite plaintiff’s 

declaration not to seek or accept in excess of 

$74,999, court “easily finds that it is more likely 

than not that the amount in controversy exceeds 

$75,000,” uses potential punitive damages) 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

Bolton v. U.S. Nursing Corp., 2012 WL 5269738 

(N.D.Cal. Oct. 23, 2012) (preponderance standard 

of Jurisdiction and Venue Clarification Act does 

not apply to Class Action Fairness Act removal) 

Firmin v. Richard Construction, 2012 WL 

5332998 (E.D.La. Oct. 26, 2012) (Defendant fails 

to meet evidentiary preponderance burden, 

calculation of value of injunctive relief too 

speculative) 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

Butler v. Target Corporation, 2012 WL 5362974 

(D.Ka. Oct. 31, 2012) (Defendant fails to meet 

evidentiary preponderance burden, plaintiff’s 

refusal to stipulate to lower amount not 

persuasive in the absence of other evidence) 

Carneal v. Travelers Casualty Insurance of 

America, 2013 WL 85148 (W.D.Ky. (Jan. 7, 2013) 

(Defendant meets preponderance burden, 

plaintiff’s damages stipulation is irrelevant 

because of unspecified amount sought in punitive 

damages ) 
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Federal Court Jurisdiction and Venue 
Clarification Act of 2011 

Lingering Issues 
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About Greenberg Traurig 

    Greenberg Traurig, LLP is an international, full-

service law firm with approximately 1800 attorneys 

serving clients from 34 offices in the United States, 

Latin America, Europe, the Middle East and Asia. In 

the U.S., the firm has more offices than any other 

among the Top 10 on The National Law Journal's 

2011 NLJ 250. For additional information, please 

visit www.gtlaw.com.  
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Stephen Paffrath  
  

 

 

Mr. Paffrath represents financial institutions, 

manufacturers, retailers, local and state government 

entities, charities, and individuals in a wide variety of 

disputes involving such matters as product liability, 

class action defense, unfair competition and false 

advertising, and administrative proceedings 

 

Education 

• Northwestern University School of Law, JD 

• University of Chicago, MAT 

• Hope College, BA 
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FEDERAL COURTS  

JURISDICTION AND VENUE 

CLARIFICATION ACT:   

ONE YEAR LATER 

Barry Goheen 
KING & SPALDING LLP 
1180 Peachtree Street, N.E. 

Atlanta, GA 30309-3521 
(404) 572-4600 

bgoheen@kslaw.com 

 

February 20, 2013 
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FEDERAL COURTS JURISDICTION AND 
VENUE CLARIFICATION ACT OF 2011 

• The JVCA “brings more clarity to the operation of 
Federal jurisdictional statutes and facilitates the 
identification of the appropriate State or Federal court 
where actions should be brought.  Judges believe the 
current rules force them to waste time determining 
jurisdictional issues at the expense of adjudicating 
underlying litigation.  The contents of the bill are 
based on recommendations developed and approved 
by the United States Judicial Conference.”  House 
Report 112-10, 1-2. 
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FEDERAL COURTS JURISDICTION AND 
VENUE CLARIFICATION ACT OF 2011 

• Effective date/Application:  January 6, 2012 (calculated as “the 
expiration of the 30-day period beginning on the date of the 
enactment of this Act [December 7, 2011]),” thus JVCA “shall 
apply to any action or prosecution commenced on or after [the] 
effective date” of January 6, 2012.  JVCA, § 105(a). 

• “Congress did not make the [JVCA] applicable to cases pending 
when the Act was enacted on December 7,2011.  Instead, 
Congress made the amendment applicable to cases commenced 
only after January 6, 2012.”  Bayerische Landesbank, N.Y. 
Branch v. Aladdin Capital Mgt., 692 F.3d 42, 51 (2d Cir. 2012). 

• Removed cases:  “[A]n action or prosecution commenced in 
State court and removed to Federal court shall be deemed to 
commence on the date the action or prosecution was 
commenced, within the meaning of State law, in State court.”  
JVCA, § 105(b). 
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OVERVIEW OF JVCA 

I. REMOVAL 
 

II. AMOUNT IN CONTROVERSY 
 

III. RESIDENCY FOR VENUE PURPOSES 
 

IV. TRANSFER OF VENUE 
 

V. SUPPLEMENTAL JURISDICTION 
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JVCA:  CITIZENSHIP 

I. RESIDENT ALIENS 

 

II. CORPORATIONS 
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JVCA:  CITIZENSHIP 

I. RESIDENT ALIENS (JVCA § 101) 

 Amended 28 U.S.C. § 1332(a)(2):  District courts shall 
have original jurisdiction in all civil actions when the 
amount in controversy exceeds $75,000, and is between 
“citizens of a State and citizens or subjects of a foreign 
state, except that the district courts shall not have original 
jurisdiction under this subsection of an action between 
citizens of a State and citizens or subjects of a foreign state 
who are lawfully admitted for permanent residence in the 
United States and are domiciled in the same State.” 
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JVCA:  CITIZENSHIP 

I. RESIDENT ALIENS (cont.) 

 Thus, the JVCA eliminates language from § 1332(a) that 
resident aliens are not deemed citizens for diversity 
jurisdiction purposes; accordingly, two resident aliens in a 
suit against one another who are domiciled in different 
states cannot invoke federal court diversity jurisdiction.  
Moreover, district courts shall not have diversity 
jurisdiction of a claim between a citizen of a state and a 
citizen or subject of a foreign state admitted to the United 
States for permanent residence and domiciled in the same 
state. 
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JVCA:  CITIZENSHIP 

I. RESIDENT ALIENS (cont.) 

 JVCA eliminates the “resident alien proviso” added in 1988 
(“an alien admitted to the United States for permanent 
residence shall be deemed a citizen of the State in which 
such alien is domiciled”); the “deeming” feature created 
“an arguable basis for expansion of alienage jurisdiction,” 
House Report at 7. 

 “Thus, Congress eliminated the perplexing ‘deeming’ 
paragraph that applied to all of § 1332 and carefully 
removed jurisdiction only from suits that presented the 
‘suits between neighbors’ problem.”  H.K. Huilin Int’l 
Trade Co. v. Kevin Multiline Polymer Inc., ___ F. Supp. 2d 
___, 2012 WL 5386103, *3 (E.D.N.Y. Nov. 1, 2012) 
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JVCA:  CITIZENSHIP 

I. RESIDENT ALIENS (cont.) 

 “By eliminating the proviso, resident aliens would no 
longer be deemed to be U.S. citizens for purposes of 
diversity jurisdiction,” but “would permit resident aliens to 
appear as additional parties to disputes under paragraph 
1332(a)(3), without their status as deemed U.S. citizens of 
their state of residence being treated as a basis for either 
establishing or defeating the diversity of U.S. citizenship 
that grounds jurisdiction.”  House Report at 7-8.  “State 
court forums would remain available to aliens if Federal 
court forums were foreclosed.”  Id. at 7.  

 In short, the JVCA “placed a limitation on diversity 
jurisdiction in the context of permanent resident aliens.”  
Emekekwue v. Agwuegbo, 2012 WL 5382679, n.2 (M.D. 
Pa. Nov. 1, 2012). 
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JVCA:  CITIZENSHIP 

II. CORPORATIONS (JVCA § 102) 

 28 U.S.C. § 1332(c)(1):  “a corporation shall be deemed to 
be a citizen of every State and foreign state by which it has 
been incorporated and of the State or foreign state where it 
has its principal place of business” 

 

 The purpose is to clarify that all corporations, foreign and 
domestic, are regarded as citizens of both their place of 
incorporation and their principal place of business.  Courts 
had interpreted the word “States” differently, with some 
courts assuming that the word “applies only to the fifty 
states” while others had concluded that “the word ‘States’ 
should mean foreign states, as well as states of the Union.”  
House Report at 8 (citing cases). 
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JVCA:  CITIZENSHIP 

II. CORPORATIONS (JVCA § 102) (cont.) 

 Accordingly, the “amended section 1332(c) … 
include[s] ‘foreign state’ in the dual citizenship 
provision.”  Bayerische Landesbank, 692 F.3d at 
51. 

 Thus, under the JVCA, “[e]very corporation is now 
treated for diversity purposes as a citizen of both 
its state of incorporation and its principal place of 
business, regardless of whether such place is 
foreign or domestic.”  Id. 
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JVCA:  CITIZENSHIP 

II. CORPORATIONS (cont.) 

 The new provision will “result in a denial of diversity 
jurisdiction in two situations:  (1) where a foreign 
corporation with its principal place of business in a state 
sues or is sued by a citizen of that same state, and (2) where 
a citizen of a foreign country (alien) sues a U.S. corporation 
with its principal place of business abroad.  Such a change 
would bring a degree of clarity to an area of jurisdictional 
law now characterized by conflicting approaches in the 
Federal courts.  State courts of general jurisdiction would 
remain available to the parties.”  House Report at 9. 
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JVCA:  CITIZENSHIP 

II. CORPORATIONS (cont.) 

 Direct actions against insurance companies, 28 U.S.C. § 
1332(c)(1):  “… in any direct action against the insurer of a 
policy or contract of liability insurance, whether 
incorporated or unincorporated, to which action the insured 
is not joined as a party-defendant, such insurer shall be 
deemed a citizen of --  

 (A)  Every State and foreign state of which the insured is a 
citizen;  

 (B)  Every State and foreign state by which the insurer has 
been incorporated; and 

 (C)  The State or foreign state where the insurer has its 
principal place of business.” 
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JVCA:  CITIZENSHIP 

II. CORPORATIONS (cont.) 

 This section harmonizes the definition of citizenship for 
insurance companies that are subject to direct actions by 
injured parties without joinder of the insurance 
policyholder under the law of the limited number of states 
that permit such actions, see House Report at 11 (“As a 
practical matter, this amendment would only affect the 
limited number of states where direct actions are permitted 
under state law or such actions are determined to exist.”). 
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JVCA:  VENUE AND TRANSFER 

I. VENUE 

A. Scope:  New 28 U.S.C. § 1390 

1. Definition of “venue” 

2. Exclusions 

3. Removed cases 

B. Venue Generally:  28 U.S.C. § 1391(a)(1) 

C. Abolition of Local Action Rule:  New 28 U.S.C. § 
1391(a)(2) 

D. Priority of Venue:  28 U.S.C. § 1391(b) 

E. Residency:  Amended 28 U.S.C. § 1391(c) 

II. TRANSFER OF VENUE 
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JVCA:  VENUE AND TRANSFER 

I. VENUE 

A. Scope:  New 28 U.S.C. § 1390 (JVCA § 201) 

• Definition of “Venue”:  “As used in this chapter, the term ‘venue’ 
refers to the geographic specification of the proper court or courts for 
the litigation of a civil action that is within the subject-matter 
jurisdiction of the district courts in general, and does not refer to any 
grant or restriction of subject-matter jurisdiction providing for a civil 
action to be adjudicated only by the district court for a particular district  
or districts.”  28 U.S.C. § 1390(a). 

• The purpose of § 1390(a) is to “provide a general definition that 
distinguishes venue (a geographic specification of the appropriate 
forum for litigation) from other provisions of Federal law that operate 
as restrictions on subject matter jurisdiction.  Although such subject-
matter restrictions may also include geographic terms, they differ from 
venue rules in that they may not be waived by the parties.”  House 
Report at 17. 
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JVCA:  VENUE AND TRANSFER 

I. VENUE (cont.) 

A. Scope:  New 28 U.S.C. § 1390 (JVCA § 201) 

• Exclusions:  “Except as otherwise provided by law, this 
chapter shall not govern the venue of a civil action in which 
the district court exercises the jurisdiction conferred by 
section 1333, except that such civil actions may be 
transferred between district courts as provided in this 
chapter.”  28 U.S.C. § 1390(b). 

• Section 1390(b) intends to “make clear that the general 
venue provisions do not apply to proceedings in admiralty,” 
and codifies current case law “to make clear that admiralty 
disputes would be subject to the general transfer provisions 
in 28 U.S.C. §§ 1404-1407.”  House Report at 17. 
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JVCA:  VENUE AND TRANSFER 

I. VENUE (cont.) 

A. Scope:  New 28 U.S.C. § 1390 (JVCA § 201) 

• Removed Cases:  “This chapter shall not determine the district court to 
which a civil action pending in a State court may be removed, but shall 
govern the transfer of an action so removed as between districts and 
divisions of the United States district courts.”  28 U.S.C. § 1390(c). 

• Section 1390(c) is intended to maintain “current case law” holding that 
“the venue statutes do not determine the proper venue for a case 
removed from state court to a Federal district court,” and also would 
“maintain current practice by expressly providing that the transfer 
provisions” would “govern the transfer of a removed action as between 
districts and divisions of the Federal district courts once a case has been 
removed.”  House Report at 17-18. 

 



55 

JVCA:  VENUE AND TRANSFER 

I. VENUE (cont.) 

B. Venue Generally, 28 U.S.C. § 1391(a)(1) (JVCA § 202) 

• “except as otherwise provided by law --  

 (1)  This section shall govern the venue of all civil actions 
brought in district courts of the United States; and 

 (2)  The proper venue for a civil action shall be determined 
without regard to whether the action is local or transitory in 
nature.” 

• This new section is intended to “follow current law in 
providing the general requirements for venue choices,” but 
does not “displace the special venue rules that govern under 
particular Federal statutes.”  House Report at 18. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

C. Abolition of Local Action Rule, New 28 U.S.C.  
§ 1391(a)(2) (JVCA § 202) 

• “[T]he proper venue for a civil action shall be determined without 
regard to whether the action is local or transitory in nature.” 

• Section 1391(a)(2) “would end the use of the ‘local action’ rule, which 
provides that certain kinds of actions pertaining to real property may be 
brought only in the district in which the property is located. … The rule 
has primarily caused problems in disputes over suits for damages due to 
a trespass, because the district court may not be able to exercise 
personal jurisdiction over the defendant in the place where the property 
is located.  Thus, in such situations, a plaintiff would not be able to 
pursue his or her case.”  House Report at 18. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

D. Priority of Venue, 28 U.S.C. § 1391(b) (JVCA § 
202) 

• The new subsection 1391(b) establishes “a single, unitary 
approach to venue rules that would govern actions brought 
in Federal court based on diversity or Federal question 
jurisdiction.”  House Report at 19.   

• Subsection 1391(b) “would preserve section 1391 as a 
general venue statute with provisions for venue based on 
the residence of the defendants, venue based on where the 
events giving rise to the action took place, and fallback 
venue.”  Id.  
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

D. Priority of Venue, 28 U.S.C. § 1391(b) (JVCA § 202) 

• Section 1391(b)(1):  “a judicial district in which any defendant resides, 
if all defendants are residents of the State in which the district is 
located” 

• Subsection 1391(b)(1) is intended to “limit venue in multiple-defendant 
cases to a district of the state in which all defendants reside, and to 
address situations where one of the defendants in a multiple-defendant 
case is a corporation, which can be a resident for venue purposes in 
more than one state.”  House Report 19. 

• The prior language (“a judicial district where any defendant resides, if 
all defendants reside in the same State”), arguably allowed a plaintiff to 
sue two corporations, both of which might reside in Illinois for 
jurisdiction purposes, in New York “on the theory that, “because all 
defendants reside in the same state (Illinois) … , venue is proper in any 
other district where ‘any defendant resides.’”  The new subsection 
1391(b)(1) “would alter the statutory language to preclude such a result, 
while achieving the intended goal of the original statute.”  House 
Report at 19. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

D. Priority of Venue, 28 U.S.C. § 1391(b) (JVCA § 
202) 

• Section 1391(b)(2):  “a judicial district in which a 
substantial part of the events or omissions giving 
rise to the claim occurred, or a substantial part of 
property that is the subject of the action is situated” 

• This subsection is unchanged from the prior 
version.   
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

D. Priority of Venue, 28 U.S.C. § 1391(b) (JVCA § 202) 

• Section 1391(b)(3):  “if there is no district in which an action may 
otherwise be brought as provided in this section, any judicial district in 
which any defendant is subject to the court’s personal jurisdiction with 
respect to such action” 

• This subsection provides a “fallback venue” provision with the 
language “if there is no district in which an action may otherwise be 
brought”; the new provision eliminates the prior language of “in which 
any defendant may be found,” which “could be interpreted to refer to 
situations in which any defendant may be served with process in the 
district.”  House Report at 20.  “The addition of the language ‘with 
respect to such action’ is intended to avoid the possibility of an overly 
broad assertion of venue.”  Id. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

E. Venue for Specific Defendants, 28 U.S.C. § 1391(c) (JVCA § 202) 

• Individuals/“Natural Persons,” Section 1391(c)(1):  “a natural person, 
including an alien lawfully admitted for permanent residence in the 
United States, shall be deemed to reside in the judicial district in which 
that person is domiciled” 

• Section 1391(c) is intended to resolve a minor split in the courts.  “Most 
courts have interpreted the terms ‘resides’ as a reference to the party’s 
domicile,” but “a minority of appellate courts (the Second, Ninth, and 
Tenth Circuits) have interpreted residence as a possibly broader concept 
than citizenship and have permitted a defendant to be considered a 
resident in a state and a district other than that person’s state of 
domicile.”  The amended provision provides that, “for venue purposes, 
a natural person would be deemed to reside in the judicial district in 
which that person is domiciled.”  House Report at 20-21. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

E. Venue for Specific Defendants, 28 U.S.C. § 1391(c) 

• Unincorporated Associations, Section 1391(c)(2):  “an entity with the 
capacity to sue and be sued in its common name under applicable law, 
whether or not incorporated, shall be deemed to reside, if a defendant, 
in any judicial district in which such defendant is subject to the court’s 
personal jurisdiction with respect to the civil action in question and, if a 
plaintiff, only in the judicial district in which it maintains its principal 
place of business” 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

E. Venue for Specific Defendants, 28 U.S.C. § 1391(c) 

• The new provision addresses the division of authority created by the Supreme 
Court’s decision in Denver & Rio Grande W.R. Co. v. Brotherhood of Railroad 
Trainmen, 387 U.S. 556 (1967), which ruled that unions were to be treated like 
corporations for Federal venue purposes, and thus subject to venue where they 
were licensed to do business or where they were doing business.  With the 
adoption of the former 28 U.S.C. § 1391(c) in 1988, which provided that 
corporations were to be regarded as residents of any district in which they were 
subject to personal jurisdiction, a split developed as some courts applied the 
1998 rule to unions, while others continued to apply the Denver & Rio Grande 
venue rule to unincorporated associations.  New section 1391(c)(2) “would 
deem a corporation, an unincorporated association, and any other entity that has 
the right to sue and to be sued in its common name, if a defendant, to be a 
resident in any judicial district in which the defendant is subject to the court’s 
personal jurisdiction as to the civil action in question, and, if a plaintiff, only in 
the judicial district in which it maintains its principal place of business.”  House 
Report at 21.  The “deeming” provision is expressly made applicable to 
unincorporated associations, such as partnerships and labor unions, and other 
entities with the capacity to sue in their common name under applicable law. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

E. Venue for Specific Defendants, 28 U.S.C. § 1391(c) 

• Aliens, Section 1391(c)(3):  “a defendant not resident in the United 
States may be sued in any judicial district, and the joinder of such a 
defendant shall be disregarded in determining whether the action may 
be brought with respect to other defendants” 

• This section changes venue law “by shifting the focus from ‘alienage’ 
of a defendant to whether the defendant has his or her ‘residence’ 
outside the United States,” meaning that “for a party resident abroad, 
whether a natural person or a corporation, any venue privilege against 
suit in a particular Federal district court would be eliminated, and the 
protection of the defendant from being sued in an inappropriate forum 
would be dependent upon whether the defendant was subject to 
personal jurisdiction in that district and to potential transfer” under § 
1404(a).  House Report at 22.  As a practical matter, “aliens and United 
States citizens domiciled abroad could not claim a venue defense to the 
location of litigation.”  Id. 
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JVCA: VENUE AND TRANSFER 

I. VENUE (cont.)  

E. Venue for Specific Defendants, 28 U.S.C. § 1391(c) 

• The second clause clarifies that “defendants that reside 
outside the United States shall be disregarded for purposes 
of determining the appropriate place for bringing an action 
as to other resident defendants.”  Id. at 23. 
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JVCA: VENUE AND TRANSFER 

II. TRANSFER OF VENUE, 28 U.S.C. § 1404 (JVCA 
§ 204) 

• “For the convenience of parties and witnesses, and in the interest of 
justice, a district court may transfer any civil action to any other district 
or division where it might have been brought or to any district or 
division to which all parties have consented.”  28 U.S.C. § 1404(a). 

• The change allows transfer to a district to which all parties have 
consented “even if the action could not have been brought in that 
district or division originally.”  House Report at 24.  In other words, the 
JVCA “provides that a transfer can be made to ‘any district or division 
to which all parties have consented,’ regardless of whether the venue 
would otherwise be proper.”  In re Atlantic Marine Const. Co., 701 
F.3d 736, 748 (5th Cir. 2012) (Haynes, J., concurring).  Still, even with 
the agreement of the parties, the court must find that the transfer is “for 
the convenience of the parties and witnesses and in the interest of 
justice.”  House Report at 24. 
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JVCA: VENUE AND TRANSFER 

II. TRANFER OF VENUE, 28 U.S.C. § 1404 (JVCA  
§ 204) (cont.) 

• As one court has explained:  “The amendment thus permits 
district courts to transfer a civil action not only to a venue 
where the action could have been originally brought by the 
plaintiff, but also to a venue to which all parties have 
consented.  The question of whether to transfer venue is 
still a two-pronged inquiry, but the first prong is now 
disjunctive.  Thus, the alternative venue must be one in 
which the action could originally have been brought by the 
plaintiff or one to which all parties have consented.  The 
second prong requires Courts to balance private and public 
factors to determine whether or not transfer is justified.”  
Microspherix LLC v. Biocompatibles, Inc., 2012 WL 
243764, n.2 (S.D. Fla. Jan. 25, 2012). 
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JVCA: VENUE AND TRANSFER 

II. TRANFER OF VENUE, 28 U.S.C. § 1404 (JVCA  
§ 204) (cont.) 

• Transfers from a district court to district courts of Guam, 
Northern Mariana Islands, or Virgin Islands are not 
permitted.  28 U.S.C. § 1404(d). 

• “The specific bar of such transfers will prevent possible 
constitutional issues from arising.”  House Report at 24.  
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Supplemental Jurisdiction Involving Other Claims 

Actions Removable Generally- Section 1441 of title 28, United States Code, is amended as follows: 

*** 

Subsection (c) is amended to read as follows: 

    `(c) Joinder of Federal Law Claims and State Law Claims- (1) If a civil action includes-- 

        `(A) a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of 

section 1331 of this title), and 

        `(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been 

made nonremovable by statute, 

    the entire action may be removed if the action would be removable without the inclusion of the claim described 

in subparagraph (B). 

    `(2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all 

claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the 

action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted 

are required to join in or consent to the removal under paragraph (1).'. 
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Best Practices for Adapting Litigation Strategies  

Plaintiffs’ Strategy/Defendants’ Strategy 

 Timing of Removal  

 Bad Faith Litigation 

 Amount in Controversy 

 Trigger for Removal 

 Federal/State Claims 
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