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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-871-8924 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Legal 
Framework 



Global Presence Presents Risks  

• Global presence and business operations create various areas of risk, i.e. efforts to obtain 

and retain business in locations that lack legal infrastructure of third parties for sales, 

marketing, or customs clearance; difficulty res; use in monitoring activities worldwide; 

local labor, data privacy, and record-keeping laws; etc. 

• The World Bank estimates that over $1 trillion in bribes is paid every year – 3% of the 

world economy – or over $2.5 billion a day.  And over one in four people (27%) 

acknowledged paying a bribe in the last year when interacting with key public institutions 

and services. 

• Corruption issues arise in nearly every stage of an international business, i.e. obtaining 

contracts, managing tax disputes, licensing and permitting, real estate transactions, 

obtaining work visas, customs clearances, warehouse inspections, etc. 

• Investigating claims of misconduct can be expensive and time-consuming, particularly if 

government authorities are involved. Cyber threats/breaches will cause over $3 billion in 

losses to businesses this year.  The best defense is a strong compliance program that 

includes policies, procedures, and internal financial controls. 

 

  Compliance is Relevant from  
  both a Legal and Business Perspective. 
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Enforcement Trends 

 Implementation of European Union and United Nations anti-corruption 

standards are leading to increased scrutiny of corruption issues 

 Increased cooperation among regulators in cross-border investigations 

 U.S. government expects anti-corruption due diligence will be 

included in transactional due diligence when overseas sales and 

businesses are involved 

 It is not just the FCPA; local law, and the OECD Convention are 

important 
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Regulators’ Expectations 

Companies pursuing mergers or acquisitions can take certain steps to identify 

and potentially reduce risks. 

“DOJ and SEC encourage companies 
to conduct pre-acquisition due 

diligence and improve compliance 
programs and internal controls 

after acquisition[.]” 

“Companies that conduct effective      
. . . due diligence on their . . .                              

targets are able to evaluate more 
accurately each target’s value . . . .  

[These] actions demonstrate to                          
DOJ and SEC a company’s                    

commitment to compliance                              
and are taken into account when 

evaluating any potential 
enforcement action.” 

“The importance of thorough due diligence and 
risk mitigation prior to any commitment are 
paramount in such circumstances. Another 

relationship that carries particularly important 
due diligence implications is a merger of 

commercial organisations or an acquisition of 
one by another.”  

“Whether or not it has effective control over a 
business entity, the enterprise should undertake 

properly documented, reasonable and 
proportionate . . . due diligence of business 
entities when entering into a relationship 

including mergers, acquisitions and significant 
investments.” 
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Why Does Anti-Corruption Due Diligence 
Matter? 

 Are we purchasing an existing liability? 

 Are we purchasing a compliance culture that we will have trouble 

integrating? 

 Is our valuation sound if the business is based on bribery or other 

conduct that we cannot allow post-closing? 

 Are we purchasing third party relationships that we will have trouble 

maintaining or ending? 
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Assessing the Risk Profile of Transaction 

Structure of Transaction: 

• Merger?  Share purchase?  Asset purchase? 

• Minority investment? 

 

Parties:   

• Public or private? 

• What is the party’s controls history? 

• What is the party’s regulatory/investigation history? 

• Does party operate in industry with corruption issues? 

• Sales channels – use of third parties? 

 

Geography: 

• Corruption risk 

• Regulatory environment 
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FCPA Liability in the Merger Context 

 Illustration: A absorbs B; A retains its corporate identity with added 

capital of B 

 

 General Principle: Surviving entity has statutory obligation to assume 

liability of the absorbed company – high risk of successor liability 

 

 FCPA Exemplar: Johnson Controls avoided FCPA liability for the 

acquiring parent in its merger with York by identifying FCPA issues 

during pre-closing diligence, self-reporting and maintaining York as a 

separate subsidiary 
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FCPA Liability in the Share Purchase 
Context 

 Illustration: A purchases stock of B; B becomes A’s subsidiary or 

minority investee 

 

 General Principle: Ordinarily, cannot “leave behind” criminal and 

civil liability for seller’s past FCPA violations – medium risk of 

successor liability 

- FCPA anti-bribery liability resides with sub, not parent 

 

 FCPA Exemplar: After purchase of 80% equity in Latin telecom 

company (LatiNode), eLandia discovered pre-close FCPA violations, 

thereby leading to FCPA charges against Latin telecom company 
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More Lessons Learned from LatiNode 

 Payments to officials of state-owned telecom companies first 

identified during review undertaken only after the transaction had 

closed.   

 Pre-closing, eLandia relied on target’s contractual reps that it had 

fully complied with the FCPA 

 eLandia later sued the seller and its former CEO for fraudulently 

failing to disclose the improper payments in the stock purchase 

agreement 

 Less than a year later, eLandia discontinued Latinode’s operations, 

terminated virtually all of its employees, and caused it to file for 

bankruptcy 

 Lost all of the value of the deal because results could not be 

replicated without bribes 
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FCPA Liability in the Asset Purchase 
Context 

 Illustration: A acquires certain assets from B, along with certain 

specified liabilities 

 

 General Principle: Purchaser ordinarily can avoid successor liability 

assuming seller survives sale and by carefully selecting assets – lower 

risk of successor liability 

 

 FCPA Exemplar: Even where select assets are acquired, FCPA 

enforcement official publicly stated that successor liability may be 

based on purchaser’s enjoyment of revenue from tainted assets  

 

 Where personnel and policies remain, still some risk 
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Divestments 

• Issues may arise under U.S. securities laws if seller makes deliberate or 

reckless misrepresentations regarding FCPA compliance, and those 

representations are described or incorporated in SEC filings (Titan) 

• Seller may violate compliance-with-law clause or other reps/warranties in 

agreement with purchaser if seller had “knowledge” of FCPA issues  

― eLandia civil lawsuit against Latin telecom company for allegedly 

fraudulently failing to disclose FCPA issues in stock purchase 

agreement 
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Prospective/Post-Close Liability in M&A 
Transactions 

 Level of ownership/control is critical to assessing potential exposure 

under FCPA anti-bribery and accounting provisions – risk of parent 

liability increases 

 Majority Interest: Integrate seller entity/assets into corporate 

compliance program and remedy any past deficiencies (e.g., 

terminate problematic business partners/employees, provide 

compliance training) 

- Baker Hughes liable under accounting provisions for misclassified 

payments two months after acquiring sub  

 Minority Interest: Reasonable steps commensurate with economic 

ownership/ control 
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Haliburton: Foundational Due Diligence 
Principals 

Halliburton (FCPA Opinion Procedure Release 08-02) 

• Halliburton obtained DOJ advisory opinion to protect itself against liability for 

pre-acquisition conduct in the context of an auction sale where it could only 

conduct very limited due diligence   

• DOJ offered pre-close protection only if Halliburton provided DOJ with 

detailed post-acquisition due diligence, work plan within ten days of closing, 

and agreed to undertake a comprehensive compliance review 
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ABB: Refinement of DOJ Guidance  

ABB DOJ FCPA Opinion Procedure Release No 04-02 (2004) 

• Investors in ABB sought pre-acquisition opinion before buying ABB upstream business 

• ABB and investors conducted broad due diligence with 115 lawyers 

• ABB Vetco Gray, Inc. and ABBVetco (UK) each paid 

― $5.5 million in fines for DOJ matter 

― $5.915 million disgorgement – SEC 

― $10.5 million (SEC) – civil penalty (satisfied by criminal fine) 

• Compliance monitor to review controls 

• Investor Conditions 

― Continue cooperation with DOJ/SEC on past payments and any other US or 

foreign interested law enforcement authorities 

― Ensure that any employee who remained employed in Newco who is found to 

have made or authorized sensitive payments is disciplined 

― Disclose to DOJ any pre-acquisition payments to foreign officials discovered 

post-acquisition 
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Post-Closing Compliance 
Steps 



Anti-Corruption Steps in an Acquisition  

1. Negotiation of transactional documents 

• Representations, warranties, covenants, closing conditions, indemnities, 

termination rights, access to information rights, rights to investigate and 

disclose problematic conduct 

2. Tailored Pre and Post Close Compliance Due diligence 

• Depending on risks, varies from informational interviews and review of 

basic documentation, to site visits, forensic transactional review ,and 

detailed interviews of numerous employees and third parties 

3. Post-close integration  

• Establishment or enhancement of appropriate compliance program to 

prevent post-close liability; training of board representatives to be aware 

of corruption issues in the acquired / portfolio company 
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Agreement Language 

• Parties may decide on post-signing due diligence, and may decide to document 

the plan for such due diligence 

• Parties may negotiate whether a change in the status of investigations or 

issues identified during due diligence could constitute a material adverse 

effect or material adverse change 

• Parties may seek specific anti-bribery compliance representations and 

warranties in transaction documents 

• Parties may seek to agree upon what communications shall occur with 

regulators regarding ongoing or possible investigations 
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Mergers & Acquisitions Due Diligence 
Develop policies and procedures that ensure pre-acquisition due diligence and post-

acquisition integration  

• Due diligence should ensure an understanding of the risk profile of the target and any historic concerns 

• Integration should include the development and implementation of a compliance program tailored to the 

risk profile of the going forward entity  

Performing thorough due diligence on potential acquisition targets is particularly 

important 

• Successor Liability 

• Acquiring company likely has little, if any, immunity from prosecution for acts occurring after it takes 

control 

• Affects the value of the target company 

Early identification of risks avoids additional time and costs later to address unidentified 

issues 

• Assists in identification of concerns that may impact deal structure 

• Aids in accurate valuation of the target 

• Permits assessment and quantification of future liabilities 

• Enables negotiation of appropriate mitigation provisions 
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Key Due Diligence Considerations 

 Purchaser guards against inheriting liability 

 Valuation of contracts/licenses or other assets 

 Target’s culture of corruption can be difficult to reverse 

 Accounting and disclosure obligations arise if there are material 

contracts or licenses obtained by bribery that may be void or voidable 

 Valuable senior officers of target may be prosecuted 

 Damage to reputation associated with corruption charges 

 Class actions may follow U.S. enforcement action 
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Pre-versus Post-Acquisition Diligence 

Pre-Acquisition: 

 Key Areas to Review 

• Structure and markets of operation 

• Sales and marketing 

• Use of third-party intermediaries 

• Government contacts 

• Financial accounting systems and 

controls 

• Compliance program and training 

• Past allegations 

 Evaluate Compliance Risk 

• Audit books and records 

• Audit internal controls 

• Examine compliance history 

• Review due diligence practices 

• Review third party relationships and 

contracts 

 

Post-Acquisition: 

 If it is not possible to remediate any red flags 

identified pre-closing, they must be 

remedied post-closing  

 Create a comprehensive post-acquisition plan 

and follow-through 

 Conduct thorough post-acquisition due 

diligence  

 Focus on the ethical and cultural component, 

i.e. corporate values  

 Promptly integrate compliance program and 

culture into acquired entity  

 Provide compliance training to employees of 

acquired company 

 Sign new contracts with third parties, with 

appropriate compliance commitments 
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Strategic Considerations in Scoping Due 
Diligence 

 Access to information that comes out of due diligence 

 Scope of pre-signing versus post-signing due diligence 

 Privilege issues 

 Disclosure issues if problem found – public and regulators 

 Timeframe for government investigation versus timeframe for 

transaction 

 Usually limited time for due diligence 

 Limited scope of information in data room 

 Competitive tender situations 

 Public company bids 
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Due Diligence – Practical Tips 

Make sure the due diligence team knows what to look for and why 

Look beyond formal due diligence 

 Research available resources 

 Talk to in-country and other sources (if not sensitive) 

 External counsel  

 Deep dive on corruption sensitive transactions --  forensic examiners? 
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Due Diligence Steps 

Gather documentation on controls and FCPA policies and procedures: 

• Anti-corruption policies, including facilitating/expediting payments, 

gifts/T&E 

• Vendor and business partner due diligence, approvals, and documentation 

• Employee training 

Employee Interviews: 

• C-suite level executives 

• Sales directors, regional and key government account sales personnel  

• General Counsel 

• Tax Director 

• Country managers and controllers 

Transaction Testing  

• FCPA sensitive accounts; Third Parties  
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Due Diligence Steps 

Examples of Risk Areas for Purchaser/Partner Due Diligence  

 Third-Party (Consultants, Agents) Payments 

 Government Permits, Licenses, and Inspections 

 Security Payments 

 Tax/Royalty Dispute Payments 

 Customs Duties and Work Permits 

 Gifts to Officials (holidays, anniversaries, etc.) 

 Business Meals and Entertainment for officials 

 Travel for officials and/or family members 

 Property Leases Involving Officials 

 Internships and Scholarships 

 Training of officials of government owned and controlled entities  
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Due Diligence Steps 

Examples of Risk Areas for Purchaser Due Diligence (Con’t) 

 Political Contributions 

 Charitable Donations Overseas 

 Conferences and Meetings for Officials Outside of Operating Country 

 Marketing Sponsorships and Community Development Projects 

 Accuracy of Books and Records; Compliance With Controls Governing 

Third-Party Payments 

 Documented Anticorruption Program, Policies and Procedures, and 

Documented Compliance With Same 

 Compliance With Auditor Recommendations for Improvements 
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Key Risks Associated with Target’s Third 
Parties 

 What kinds of third parties does the target use in sales? 

― Where are third parties used?  High-risk countries? 

― Are commissions paid?  Amounts? 

― If distributors are used, is there a standard price list? 

― Standard contracts with anti-corruption reps, audit rights? 

― Due diligence conducted? 

 Does any of this matter if the target intends to terminate their 

agents? 

 What termination issues must be considered? 
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Key Risks Associated with Target’s Third 
Parties 

• Third Party diligence should be reasonable and escalated depending on factors Presented 

by target and target’s Subsidiaries 

• Possible steps include: 

― Completion of Due Diligence Questionnaires On Target’s/Partner Business(es) 

― Embassy Consultations 

― International Company Profiles 

― Publicly Available Database Searches 

― International Trade Association Consultations 

― World Bank Group Corruption Country Profiles 

― Third-Party Contract Reviews and Sampling 

― Interviews  or meetings involving key managers and personnel in areas of high 

anticorruption risk or responsibility 

― Document reviews (sampling) in areas of high risk for corruption activities and 

operations, particularly where the activity involves interactions with 

government officials 

― Company References 

― Criminal and Regulatory Agency Violation Checks 

― Other Resources (blogs, internet, stories) 
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Transaction Testing 

• Anomaly testing of certain accounts, including: 

― bonus, commission, consultant, contribution, customs, donation, 

entertainment, facilitation, foundation, gift, incidentals, license, 

lobby, lodging, marketing, miscellaneous, professional fees, 

promotion, sponsorship, tax, transportation, travel 

• Test accounts payable and general ledger for select accounts and vendors 

• Targeted testing and supporting document review of certain transactions: 

― Round dollar, zero sum and negative dollar invoices 

― Payments to off-shore or numbered accounts 

― Payments to higher risk countries 

― Payments through regional hubs or intermediaries 

― Manual checks, cash withdrawals 

― Line items with unusual descriptions (i.e., intervention, 

extraordinary) 
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Transaction Testing: Employees/Agents 

Employee expenses 

― Sales, marketing or other employees with government business  

― Focus on travel, entertainments and gifts  

― Cash advances and bonuses 

Agents and commission payments 

― Verify payments correspond to sales activity 

― Commission rates follow the contractual rate 

― Payments are appropriately approved and supported 
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Post-Closing Compliance Steps and Options 

 Integrate employees and agents into training and compliance regime 

 Consider termination/suspension of suspect contracts 

 Consider termination/suspension of suspect employees and agents 

 Explore messaging to customers and/or agents regarding enhanced 

compliance expectations 

 Perform independent due diligence for each agent, consultant, 

distributor, reseller at first opportunity 

 Dispatch Internal Audit to riskier subsidiaries, business units, or 

regions 

 

34 



Options If Diligence Reveals Potential Corruption 
Issues 

1. Seek indemnities, closing conditions, agreements to jointly 

investigate, and / or to disclose to government 

2. Report potential violations to enforcement authorities, execute 

transaction, but maintain acquired company as free-standing entity 

until corruption issues are resolved (e.g. Johnson Controls / York 

case) 

3. Report potential violations to enforcement authorities and stay 

closing pending resolution of disclosure (e.g. GE / InVision case) 

4. Seek opinion from regulators (e.g. ABB case) 

5. Seek purchase price adjustment (e.g. Syncor case) 

6. Close transaction (with or without protections) and make (or don’t 

make) a post-close disclosure 

7. Cancel contemplated transaction (e.g. Titan / Lockheed case) 
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Options If Diligence Reveals Potential Corruption 
Issues 

• Actions to Consider Upon Discovery of Historical Illegal Activity of Target Post-

Closing After One-Year  

― Compliance Program Upgrades 

― Disciplinary, Personnel and Corrective Measures  

― Certifications, renewed periodically 

― Employee and third-party Training 

― Monitoring and periodic auditing 

― Disclosure Considerations for Irregularities or Misconduct Post-closing 

― Indemnification by Target 

― Contract should allow withholding of small portion of sales proceeds 

by purchaser until Target’s enforcement agency proceeding is 

completed and financial consequences are clearer (1-2 years) 

• When Is It Useful For Companies To Use the DOJ FCPA Advisory Opinion 

Procedure To Avoid Successor Liability Post-Closing 
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