
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the Chat function to send a message

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.
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Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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➢ The Foreign Account Tax Compliance Act (FATCA) 
was enacted in 2010 by Congress to target non-
compliance by U.S. taxpayers using foreign 
accounts.

➢ FATCA requires foreign financial institutions (FFIs) 
to report to the IRS information about financial 
accounts held by U.S. taxpayers, or by foreign 
entities in which U.S. taxpayers hold a substantial 
ownership interest.

➢ FATCA became fully effective on July 1, 2014.
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 FATCA requires sharing of data by foreign 
financial institutions related to American 
account holders

 U.S. account holders must complete Form W-
8BEN

 More than 360,000 foreign financial 
institutions agreed to share data with the IRS

 113 countries agreed to share information 
through Intergovernmental Agreements 
(IGAs)
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 Enforcement of Foreign Bank Account and Offshore Assets 
reporting remains top priority for the IRS and DOJ.

 Increase in Criminal Investigations and Prosecutions

◦ Hundreds of criminal tax investigations of individuals;

◦ Plea agreements by Foreign Banks (UBS; Wegelin; HSBC; 
Credit Suisse; Bank Leumi; Julius Baer; Finacor; Cayman 
National Trust, etc.)

◦ Investigations and indictments of foreign bankers and 
financial advisors (over 30 indictments).

 Increased civil enforcement of FBAR penalties 
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 Department of Justice Swiss Bank Amnesty Program

◦ Swiss banks participated in the amnesty program to avoid 
criminal prosecution; Provided information on U.S. owned 
accounts in exchange for Non-Prosecution Agreement from 
DOJ;

◦ More than 100 banks participated(including Swiss units of 
Goldman Sachs and Morgan Stanley);

 “Panama Papers” – data hacking of Mossack Fonseca resulted 
in more than 11 million documents related to offshore 
entities and accounts.

 Use of Information Document Requests and Summonses, 
including “John Doe” Summonses.

 Large Business & International (LBI) specific targeted audit 
campaigns.
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 FATCA created reporting obligations on Form 
8938, Statement of Specified Foreign Financial 
Assets

 Information reporting requirement set forth in 
IRC 6038D (enacted 2010).  

 Regulations found at 26 C.F.R. § 1.6038D–0 to 
1.6038D–8 (final regs in 2014, but updated in 
2016)

 Requires U.S. persons to report, depending on 
the value, their “specified foreign financial 
assets”
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 Form 8938 is Different Than Information 
Reporting Found on Other Forms.

 Form 8938 is attached to and a part of your 
annual income tax return.

 Form 8938 requires reporting on all types of 
foreign financial assets, not just foreign bank 
accounts

 Form 8938 obligation does not replace 
obligation to file FBAR or to file other 
information reporting forms such as Form 
5471 or Form 3520
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Form 8938 reporting applies to specified 
individuals and specified domestic entities with 
respect to specified foreign financial assets in 
which the taxpayer has an interest in taxable 
years starting after March 18, 2010.

 “Specified Foreign Financial Assets:

 “Interest”

 “Specified Individual”

 “Specified Domestic Entity”
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 IRC § 6038D Identifies the Items Considered “Specified Foreign 
Financial Assets” for Purposes of Form 8938:

1. Any financial account maintained by a foreign financial   
institution (any depository or custodial account maintained by a 
foreign financial institution); and

2. Any of the following asset which are not held in an account 
maintained by a financial institution (i.e. assets held for 
investment): 

a) any stock or security issued by a person other than a United States 
person (e.g. stock issued by a foreign corporation);

b) any financial instrument or contract held for investment that 
has an issuer or counterparty which is other than a United 
States person (e.g. debt issued by a foreign person; options; 
swaps)

c) any interest in a foreign entity (e.g. interest in a foreign 
partnership; interest in a foreign trust or estate).
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 Defined in IRC 1471(d)(2)

 Any financial account maintained by a foreign financial institution.  26 C.F.R. 
§ 1.6038D–3. 

◦ Includes foreign banks, foreign brokerages, and investment vehicles such 
as foreign mutual funds, foreign hedge funds, and foreign private equity 
funds.  Includes any depository or custodial account maintained by a 
foreign financial institution.  See Instructions to Form 8938.   

 Includes any equity or debt interest in a foreign financial institution (other 
than interests that are regularly traded on an established securities market).  

 Includes any cash value life insurance or annuity contract maintained by an 
insurance company or other foreign financial institution.  

 For purposes of Form 8938, term financial account includes foreign 
retirement and pension accounts and non-retirement savings accounts.  26 
C.F.R. § 1.6038D–1(a)(7)

 Includes a financial account maintained by a financial institution that is 
organized under the laws of a U.S. possession, such as American Samoa, 
Guam, the Northern Mariana Islands, Puerto Rico, or the U.S. Virgin Islands.  
26 C.F.R. § 1.6038D–3(a)(2).
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 Stock issued by a foreign corporation; 

 Foreign pensions;

 Foreign mutual funds;

 Interest in a foreign estate;

 Foreign hedge funds and foreign private equity funds;

 Gold certificates issued by a foreign person;

 A contract with a foreign person to sell assets held for investment;

 Foreign accounts and foreign non-account investment assets held by foreign 
or domestic grantor trust for which you are the grantor;

 A note, bond, debenture, or other form of indebtedness issued by a foreign 
person;

 An interest rate swap, currency swap, basis swap, interest rate cap, interest 
rate floor, commodity swap, equity swap, equity index swap, credit default 
swap, or similar agreement with a foreign counterparty;  

 Any option or other derivative instrument with respect to any currency or 
commodity that is entered into with a foreign counterparty or issuer;

 Any option or other derivative instrument with respect to any other foreign 
financial asset.

16



 Shares of a U.S. mutual fund which owns shares of a foreign 
company;

 Payments or the rights to receive the foreign equivalent of social 
security or another similar program of a foreign government;

◦ But foreign pensions, by contrast, are reportable on Form 8938;

 Foreign account in which you only have Power of attorney or 
signature authority, but no ownership interest;

 Financial account held at a foreign branch of a U.S. financial 
institution;

 Financial account held at a U.S. branch of a foreign financial 
institution;

 Safe deposit box;

 Indirect interests in foreign financial assets through an entity;

 Domestic mutual fund investing in foreign stocks and securities;

17



 Foreign currency;

 Directly held tangible assets, such as art, antiques, jewelry, cars and other 
collectibles, are not specified foreign financial assets;

 Directly held precious metals, such as gold, are not specified foreign 
financial assets;  

◦ however gold certificates issued by a foreign person is a specified foreign 
financial asset

 Foreign real estate held directly by the taxpayer

◦ You would need to report rental income on schedule E;

◦ Foreign real estate may be indicative of other foreign assets (e.g., a 
foreign account to hold rental income and to pay property expenses);

◦ If foreign real estate is held by a foreign entity, and you have an ownership 
interest in the foreign entity, then you have to report the ownership 
interest in the foreign entity on Form 8938.
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 Cryptocurrency is considered property

 Per FinCEN Notice 2020-2, the FBAR regulations do not define a 
foreign account holding virtual currency as a type of reportable 
account.

 Under the BSA, for FBAR purposes, cryptocurrency investors are not 
required to disclose foreign financial accounts that solely contain 
cryptocurrency assets. However, cryptocurrency investors must 
disclose foreign financial accounts if they are otherwise 
“reportable”—meaning that they also contain non-cryptocurrency 
assets that exceed the reporting threshold.

 Uncertainty about reporting requirements for FATCA purposes.

 The IRS has not issued clear guidance on whether cryptocurrency 
should be reported on Form 8938.

 Safe approach to report if over the threshold?
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 A specified person has an interest in a specified foreign 
financial asset if any income, gains, losses, deductions, 
credits, gross proceeds, or distributions attributable to the 
holding or disposition of the specified foreign financial asset 
are or would be required to be reported, included, or 
otherwise reflected by the specified person on an annual 
return. 26 C.F.R. § 1.6038D–2(b)(1).

◦ If you would have to report gains or losses from the sale or 
disposition of the asset, then you have an interest in the 
asset for purposes of Form 8938.

◦ Applies even if there is no gain, loss, etc. from the specified 
asset for the taxable year at issue; as long as you would 
have to report it in any year, you need to file Form 8938.
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 For purposes of Form 8938, interest in a domestic entity 
which has foreign assets does not mean you have an interest 
in foreign assets.  See 26 C.F.R. § 1.6038D–2(b)(4).

 Exceptions to No Indirect Interest Rule

◦ Specified foreign financial assets held by certain domestic 
trusts.  See 26 C.F.R. § 1.6038D–2(b)(4)(ii)(“A specified 
person that is treated as the owner of a trust” is “treated as 
having an interest in any specified foreign financial assets 
held by the trust or the portion of the trust.”).

◦ Exceptions to Exception – Reporting Does Not Apply to:

 Domestic liquidating trust;

 Trust created pursuant to bankruptcy court order;

 Domestic widely held investment trust;

◦ Specified foreign financial assets held by a disregarded 
entity.  See 26 C.F.R. § 1.6038D–2(b)(4)(iii).

◦ Interest in a foreign trust or foreign estate.
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• If you jointly own a specified foreign financial asset with another person(s) 

(whether a spouse or otherwise), then you must:

o Include the entire value of the asset in determining whether the reporting 

threshold is met

▪ Except if you jointly own the foreign asset with your spouse, and you and 

your spouse are filing married filing separate tax returns.   

• In that case, only half the value of the jointly held asset is used by 

each spouse to determine if the reporting threshold is met.

• But if the reporting threshold is met by either spouse, then that spouse 

must file a separate Form 8938 with their separately filed tax return 

and report the full value of the jointly held asset.  See 26 C.F.R. §
1.6038D–2(c), (d), and (f).

o Include the entire value of the asset when reporting the maximum value of the 

asset on Form 8938.  See 26 C.F.R. § 1.6038D–2(c).

▪ Married individuals filing jointly report the jointly owned asset only once 

on their Form 8938.  Id.

▪ Married individuals filing separate returns must each file a Form 8938 

reporting the full value of any foreign assets that they jointly own with 

their spouse.  See 26 C.F.R. § 1.6038D–2(d)(2).
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➢ Form 8938 Must be Filed by Specified Individuals and Specified 
Domestic Entities

➢ Specified Individuals

➢ A U.S. Citizen;
➢ A Resident Alien;
➢ A Nonresident Alien Who Makes Election to Be Treated as 

Resident Alien;
➢ A Resident of Certain U.S. Possessions (e.g. Puerto Rico; 

American Samoa).

➢ Note: Different filing thresholds for individuals 
living abroad and in the U.S.
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Form 8938 required if total value of specified foreign 
financial assets exceeds:

Marital / Filing Status

Living in U.S. Living Abroad

Last Day

Anytime in 

Year Last Day

Anytime in 

Year

Unmarried or Married Filing 

Separately $50,000 $75,000 $200,000 $300,000

Married Filing Joint $100,000 $150,000 $400,000 $600,000

Specified Domestic Entities $50,000 $75,000 N/A N/A



 Assuming that the reporting thresholds are met, if the parents file a Form 
1040 on behalf of the child to report unearned income, then they must 
include a Form 8938 with that tax return to report any specified foreign 
financial assets owned by the child.

 Alternatively, if the parents file Form 8814 -- Parents' Election To Report 
Child's Interest and Dividends -- with the parents’ income tax return, 
electing to include in their gross income certain unearned income of their 
child (“kiddie tax” election), then the parents must report on the parents’ 
Form 8938 any specified foreign financial asset that the child owns.

 If, however, the child does not have to file an income tax return for the tax 
year (e.g., not enough unearned income), then there is no obligation to file 
Form 8938, even if the value of the child’s specified foreign financial assets 
is more than the reporting Threshold for Form 8938.
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 Effective for tax years beginning after Dec. 31, 2015, the IRS has 
extended the requirement to report specified foreign financial assets 
to certain domestic entities. See Treas. Reg. Sec. 1.6038D-6.

 Types of Specified Domestic entities:

◦ A closely held domestic corporation that either (i) has at least 50% 
of its gross income from passive income; or (ii) if at least 50% of 
its assets produce or are held for the production of passive 
income. 

◦ A closely held domestic partnership that either (i) has at least 50% 
of its gross income from passive income; or (ii) if at least 50% of 
its assets produce or are held for the production of passive 
income.  

◦ A domestic trust that has one or more specified persons (a 
specified individual or a specified domestic entity) as a current 
beneficiary.  

 Filing Threshold: A specified domestic entity must file Form 8938 if the total 
value of its specified foreign financial assets exceeds (i) $50,000 on the last 
day of the tax year; or (ii) $75,000 at any time during the tax year.
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 Form 8938 consists of four parts: 
 Part I is for financial accounts, such as a deposit or 

custodial account with a financial institution. 
 Part II is for other types of financial assets, such as stocks, 

bonds and other financial instruments. 
 Form 8938 has room for just one asset in Part I and Part II. 

Taxpayers may use as many Forms 8938 as needed to 
report their foreign financial assets. 

 Part III is a summary showing where income from the 
foreign financial assets is reported elsewhere on the tax 
return. 

 Part IV is a summary for certain types of financial assets 
excepted from reporting on Form 8938 because that 
information is reported elsewhere on the tax return. 
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 Name or Names on Return

 SSN or Tax Identification Number

 Tax Year

 Type of Taxpayer
◦ Specified Individual (Married Filing Jointly or Other)

◦ Specified Domestic Entity
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 Type of Account: Deposit or Custodial

 Account Number

 Check the box if the account was opened or 
closed during the tax year

 Check the box if account is owned jointly 
with spouse

 Check the box if no tax item reported in Part 
III of Form 8938 with respect to this account
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 Maximum Value of the Account During Tax Year (in 
$ U.S.)

 Answer if you used a foreign currency exchange 
rate to provide the maximum value

 If “Yes”, then identify the foreign currency in which 
account is maintained, identify the foreign 
exchange rate, and identify the source for the 
exchange rate if it is not from US Treasury Financial 
Management Service

 Name and mailing address of financial institution
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 Description of Asset;
 ID or Other Designation;
 If asset is acquired during the tax year, then list the 

date;
 If asset is disposed of during the tax year, state the 

date;
 Check the box if asset is jointly owned with spouse;
 Check the box if no tax item is reported for this asset;
 Check the value range. If more than $200K, provide 

specific value
 Answer if you used a foreign currency exchange rate, if 

“Yes”, then identify the foreign currency in which account 
is maintained, identify the foreign exchange rate, and 
identify the source for the exchange rate if it is not from 
US Treasury Financial Management Service.
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 If the asset reported on line 1 of part II is stock of a 
foreign entity or an interest in a foreign entity, report:
◦ Name of the entity;
◦ Type of the entity (corporation; partnership; trust estate)
◦ Check if it is a Passive Foreign Investment Company (PFIC);
◦ Mailing address of the entity;

 If the asset reported on line of Part II is not stock or 
an interest in a foreign entity, report:
◦ Name of issuer or counterparty (if more than one issuer or 

counterparty, attach additional pages for each one);
◦ Type of issuer or counterparty (individual; partnership; 

corporation; trust; estate);
◦ Identify issuer or counterparty as a U.S. or Foreign Person;
◦ Mailing address of issuer or counterparty;
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 Part III of Form 8938 required taxpayers to enter the total 
income, gain or loss, deductions, ore credits for specified foreign 
financial assets, and the schedule, form, or return on which the 
item is reported.

 Tax Items attributable to Foreign Assets reported in Part I and 
Part II of the form should be reported separately.

 Information for the following items must be reported separately:
◦ Interest;
◦ Dividends;
◦ Royalties;
◦ Gains of losses;
◦ Deductions;
◦ Credits.

 Note:  if no tax item is reported with respect to a specified asset, 
box in line 3d should be checked in Part I or Part II of the Form.
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 If certain assets were reported on other tax forms for the 
same tax year, they may be excepted from reporting on 
Form8938. Exception applies to assets reported on:
◦ Form 3520 (Return to Report Transactions with Foreign Trusts and 

Receipts of Foreign Gifts)
◦ Form 3520-A (Annual Information Return of Foreign Trust with 

U.S. Owner)
◦ Form 5471 (Information Return with Respect to CFC)
◦ Form 8621 (Information Return of a PFIC or QEF Shareholder)
◦ Form 8865 (Return with Respect to Foreign Partnerships)
◦ Form 8891 (Information Return for Beneficiaries of Canadian 

Registered Retirement Plans)

 If a foreign asset was disclosed in one of these forms, 
identify this form in Part IV and provide the number of 
forms filed.
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 There are the Forms that reflect excepted foreign 
assets – Forms 3520, 5471, 8621,  8865, and 
3520-A -- which do not get reported on Form 
8938 if those other forms are filed

 Then there is the FBAR (FinCen 114) Form, which 
may often – but not always – report the same 
foreign accounts that are also being reported on 
the Form 8938
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 The reporting threshold for foreign 
gifts/inheritance for Form 3520 is higher than the 
reporting threshold for foreign assets under Form 
8938 for single individuals

 File Form 3520 if you receive a gift or inheritance 
from a foreign person exceeding $100,000.  But a 
single individual residing in the U.S. files Form 
8938 if specified foreign assets exceed $50,000.

 For such persons, you report the foreign 
gift/inheritance even if you don’t file Form 3520, 
as long as the foreign gift/inheritance is still 
offshore (e.g., in a foreign bank).
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 If you are obligated to file Form 8938, but not obligated to file Form 
3520, must you advise on the Form 8938 that some of the assets 
you are reporting came from a foreign gift or estate? Yes.  Part VI 
(Detailed Information for Each Other Foreign Asset), Line 7(c) would 
require you to identify the interest in the foreign asset as either a 
foreign estate or a foreign trust.

 What if you are uncertain as to the value of the foreign 
asset/property that you received as an inheritance/gift? Because 
there is a presumption that an unreported foreign asset exceeds the 
dollar value threshold for reporting -- see 26 U.S.C.A. § 6038D(e) --
you may want to consider reporting the asset anyway 
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 If you are obligated to file both Form 8938 
and Form 3520, then for Form 8938 you 
would simply complete Part IV (Excepted 
Specified Foreign Financial Assets), note the 
number of Forms 3520 that you filed for that 
tax year, but without otherwise including 
those assets on the Form 8938 for the tax 
year.
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 For foreign financial accounts, there is a different reporting 
threshold between the FBAR and Form 8938

◦ The reporting threshold for the FBAR is just $10,000

◦ But the reporting threshold for Form 8938 is much higher, 
starting at $50,000 for U.S.-based individuals who file 
separately, and the reporting threshold can be as high as 
$600,000 for certain married individuals living abroad

◦ Government appears focused on higher dollar amount 
assets when it comes to Form 8938

 Obligation to file FBAR does not excuse you of 
obligation to file Form 8938, and vice a versa
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 Examples:
◦ Depending on your interest in the foreign account, you may have to report 

it on the FBAR but not on Form 8938.  For Form 8938, you only have to
report the foreign account if you essentially have an ownership interest in 
the account.  For the FBAR you have to report the account not only if you 
have an ownership interest, but also if you have signature authority or 
Power of Attorney over the foreign account.

◦ The type of institution that holds the financial account may trigger a 
different reporting obligation on the FBAR versus Form 8938. Financial 
account held at a foreign branch of a U.S. financial institution (e.g., a 
Chase Bank account at a branch in London) must be reported on the FBAR. 
BUT, such an account does not need to be reported on Form 8938. See
https://www.irs.gov/businesses/comparison-of-form-8938-and-fbar-
requirements

◦ Indirect interests in foreign financial account through an entity. According 
to the IRS, this does not get reported on Form 8938.  But, this does get 
reported on an FBAR if there is sufficient ownership or beneficial interest 
(i.e., a greater than 50 percent interest) in the entity.  See id. 
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 If foreign account at issue meets the separate reporting 
requirements for both the FBAR and Form 8938, then 
report the account on both forms

 Values should match on both FBAR and Form 8938, 
since for both forms you are using max value for the 
calendar year based on periodic statements, converting 
to U.S. dollars using end of the calendar year exchange 
rate, and reporting in U.S. dollars.

 Unlike some other forms (e.g. Form 3520, Form 5471), 
fact that you filed an FBAR is not an exception to having 
to report those same foreign assets on Form 8938
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 Filed by certain U.S. persons who are officers, directors, or shareholders in certain 
foreign corporations.

 Five separate categories of filers:

 Category 1: U.S. person (includes citizen or resident of the U.S., a domestic partnership, a 
domestic corporation, and a domestic estate or trust) that owns 10% or more of the total 
combined voting power or value of shares of either (i) a “CFC” (a controlled foreign 
corporations, meaning that its a foreign corporation that has U.S. shareholders that own 
directly, indirectly more than 50% of the stock of the corporation), or (ii) any foreign 
corporation with respect to which one or more domestic corporations is a U.S. shareholder.

 Category 2:  a U.S. citizen or resident who is an officer or director of a foreign corporation 
in which any U.S. person (including a domestic corporation, trust, or partnership) has acquired 
at least 20% of the stock and/or voting power of the foreign corporation.  You may have an 
obligation to file even if you are not the person with the ownership interest/voting power in 
the foreign corporation.

 Category 3:  any U.S. person who has or acquires a 10% interest in a foreign corporation, or 
who disposes of their interest such that their interest for the year is less than 10%

 Category 4:  any U.S. person who had control (more than 50% stock ownership or voting 
power) of a foreign corporation during the annual accounting period of the foreign 
corporation.

 Category 5:  any U.S person with 10% ownership or voting power in a CFC
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 What is reported on Form 5471 in terms of 
valuation?

 Category 1 filers are required to fill out an attachment (Schedule J) reporting the 
accumulated earnings & profits (E&P) of their CFC, as well as schedules regarding the 
foreign taxes paid with respect to that foreign corporation (Schedules E and P)

 Category 3 and 4 filers are required to fill out an income statement and balance sheet 
form (Schedules C and F) as part of the Form 5471

 Category 4 and 5 filers must fill out an attachment (Schedule I) identifying their income 
from the foreign corporation for the year

 Persons who are filing solely because they are officers or directors of a corporation 
(Category 2 filers) do not appear to have to fill out any schedules regarding the income 
and assets of the foreign corporation
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 What is reported on Form 8938 in terms of 
valuation of a foreign corporation?
◦ Value of your interest in the entity is included in Part II, in max 

value of all your foreign financial assets

◦ You also have to report any dividends or other income from the 
foreign company in Part III

◦ In reporting max value of stock in the foreign company, you use 
year end value of the stock, unless you have reason to know that 
it had a higher max value at some earlier point in the year (in 
which case you report that value).  See Instructions to Form 8938.
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 If you filed Form 5471, then you are exempt from reporting 
your interest in the foreign company and its value on Form 
8938 
◦ But be aware:  even if Form 5471 was filed, specified individuals must still 

take into consideration the value of that foreign company in determining 
whether they meet the Form 8938 reporting threshold for all foreign 
assets

◦ Domestic specified entities, however, do not have to take into 
consideration the value of any foreign companies reported on Form 5471 
in determining whether the domestic SE meets the reporting threshold for 
Form 8938.  See Instructions to Form 8938.

 But if your ownership percentage in a foreign company is 
below the reporting thresholds for filing Form 5471, then you 
must still report the value of your ownership interest in the 
foreign company on Form 8938
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 In addition to Assets reported on Forms 3520 and 5471, 
assets reported on Forms 8621,  8865, and 3520-A do not 
need to be reported on Form 8938.

◦ Form 8621 is “Information Return by a Shareholder of a Passive 
Foreign Investment Company (PFIC) or Qualified Electing Fund”; 

◦ Form 8865 is “Return of U.S. Persons With Respect to Certain 
Foreign Partnerships”; & 

◦ Form 3520-A is “Annual Information Return of Foreign Trust With 
a U.S. Owner”

 Instead, identify on Form 8938, Part IV (“Excepted Specified 
Foreign Financial Assets”) the total number of such Forms

 As with Forms 5471 and 3520, however, specified individuals 
still need to take into account the value of the assets reported 
on Forms 8621,  8865, and 3520-A  when determining 
whether they meet the reporting thresholds for Form 8938
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 As with Forms 5471 and 3520, be mindful of 
different reporting thresholds for Forms 
8621,  8865, and 3520-A  as compared to 
Form 8938

 If you don’t qualify for the reporting 
thresholds for Forms 8621, 8865, and 
3520-A, then you must still report the value 
of those assets on Form 8938 if you meet 
the Form 8938 reporting threshold
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 What Are the Penalties?

 (1)  Failure to File 8938.  26 U.S.C.A. §
6038D(d).
◦ $10,000 penalty for failure to timely file Form 8938

◦ Continuing failure to file:  if the IRS mails notice of the 
failure to file, then after 90 days there is an additional 
penalty of $10,000 for each 30-day period during which 
the Form 8938 is not filed.

◦ The maximum continuing failure to file penalty is $50,000
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 (2) Inaccurate Form 8938 & Accuracy-Related 
Penalty
◦ If the failure to disclose a specified foreign financial asset results 

in an underpayment of tax, then there is a 40% accuracy-related 
penalty on the underpayment.  26 U.S.C § 6662(j); see also 26 
C.F.R. § 1.6038D–8 (Penalties for failure to disclose).

◦ So the 40% penalty kicks in when you both (i) fail to report or 
inaccurately report the specified foreign financial asset on Form 
8938, and (ii) there is income related to that specified foreign 
financial asset and you either failed to report or inaccurately 
reported that income

◦ This is an increase from the general accuracy-related penalty of 
20%.  So the accuracy-related penalty in connection with a Form 
8938 item is greater than the accuracy related penalty for other 
items on a tax return.
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 Examples of accuracy related penalty for Form 8938. 
Examples provided by the IRS of underpayments due to 
transactions involving an undisclosed specified foreign 
financial asset include the following (see Instructions to 

Form 8938, p. 9):
◦ You do not report ownership of shares in a foreign corporation on Form 

8938 and you received taxable distributions from the company that you 
did not report on your income tax return.

◦ You do not report ownership of shares in a foreign company on Form 
8938 and you sold the shares in the company for a gain and did not report 
the gain on your income tax return.

◦ You do not report a foreign pension on Form 8938 and you received a 
taxable distribution from the pension plan that you did not report on your 
income tax return.
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 (3)  Fraud in Connection with Form 8938

 The instructions for Form 8938 warn that if you 
underpay your tax due to fraud, you must pay a 
penalty of 75% of the underpayment due to fraud.

 This implies that if you fail to disclose a specified 
foreign asset on Form 8938, and there is 
undisclosed income generated by the foreign asset, 
then the IRS might take the position that the failure 
to report the asset on Form 8938 indicates 
willfulness, especially if it is coupled with a large 
amount of unreported income from the asset or 
multiple years of such unreported income
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 (4)  Criminal Penalties

 The regulations warn that failure to file 
Form 8938 “or any underpayment related to 
such failure, may result in criminal penalties 
under sections 7201, 7203, 7206, et seq., 
or other provisions of Federal law.”
◦ I.R.C. § 7201 is Tax Evasion 

◦ I.R.C. § 7206(1) is False Returns 

◦ I.R.C. § 7206(2) is the “Preparer” Statute 

◦ I.R.C. § 7203 is Failure to File or Pay 
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 Reasonable cause is a defense to monetary penalties related to Form 8938. 
26 U.S.C.A. § 6038D(g).

 Problem is that reasonable cause with respect to Form 8938 omissions may 
be very hard to establish.

 Presumption is built into statute that if IRS determines that you had an 
ownership interest in a foreign asset, then the reporting threshold was met
and you were required to report the asset. 26 U.S.C.A. § 6038D(e).

 If the foreign asset generated unreported income, then there are now at least 
two areas on the return that are deficient -- the Form 1040 itself as well as 
the Form 8938

 Form 8938 is filed with tax return itself (as opposed to the FBAR which is e-
filed with FinCen), so arguably an omission on the Form 8938 (or omitting 
the Form 8938 altogether) as well as an omission of the income generated by 
the foreign asset may be harder to explain and therefore more damning

 Takeaway:  given the harsher penalties related to Form 8938, as well as the 
presumption built into § 6038D(e), over-inclusion of assets may be a 
preferable way to proceed 
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 IRS takes the position that there is no running statute of limitations if you don’t 
file Form 8938.  In fact, the statute of limitations for the entire tax return may 
remain open if you did not file a required Form 8938.  Statute will not start to run 
until you file the required Form 8938.  See Instructions to Form 8938.

 If Form 8938 was filed with a tax return, then the statute of limitations is much 
the same as the statute of limitations for the underlying tax return:  (i) 3 year 
statute of limitations that runs from the date of the filing; (ii) 6 year statute of 
limitations in the case of omission of over $5,000 in foreign income related to an 
item reportable on Form 8938, or a substantial understatement; or (iii) no statute 
of limitation if the return is deemed a false or fraudulent return filed with the 
intent to evade tax.

 If an amended return is filed, and the Form 8938 is amended or filed for the first 
time for that tax year, then the normal rules with respect to statute of limitations 
for amended returns should apply. The limitations period is not extended by the 
amended return.  But be aware that the IRS may take the position that the original 
return was fraudulent, and that the statute of limitations is therefore open.  The 
IRS may cite to the amended Form 8938 (or the newly included Form 8938) as 
evidence that the original return was fraudulent.
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 Reporting by foreign banks and other foreign financial 
institutions under FATCA

 Reporting by other U.S. persons 

◦ Examples:  

 FBAR filing by another U.S. person reporting a jointly held 
account

 Information from another person or entity’s Form 8938 filing

 Voluntary disclosures made by other parties

 IRS audits of other taxpayers (inquiries regarding foreign 
assets now appear to be routine)

 Whistleblowers under the IRS whistleblower program (26 
U.S.C. § 7623)
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 Formal voluntary disclosure (will result in 
protection even if there is evidence of 
willfulness, but monetary costs & penalties 
will likely be high)

 Streamline filing (requires a description of 
facts demonstrating that there was no 
willfulness)

 Qualified Amended Return (requires 
confidence that you can establish a lack of 
willfulness)
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