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Fandom and the Intersection 
With IP

Copyright 201
Courtney Lytle Sarnow
Culhane Meadows



Copyright 201     It’s the creative stuff

Start With The Statute

17 USC 102

(a)Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or 

later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works of 

authorship include the following categories:

(1)literary works;

(2)musical works, including any accompanying words;

(3)dramatic works, including any accompanying music;

(4)pantomimes and choreographic works;

(5)pictorial, graphic, and sculptural works;

(6)motion pictures and other audiovisual works;

(7)sound recordings; and

(8)architectural works.

(b)In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, 

principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-825312327-364936160&term_occur=999&term_src=title:17:chapter:1:section:102
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1335157162-364936160&term_occur=999&term_src=


DERIVATIVE WORKS NOTE: A derivative work made without permission is an infringing work

DEFINITION §101

A “derivative work” is a work based upon one or 

more preexisting works, such as a translation, 

musical arrangement, dramatization, 

fictionalization, motion picture version, 

sound recording, art reproduction, 

abridgment, condensation, or any other 

form in which a work may be recast, 

transformed, or adapted. A work consisting 

of editorial revisions, annotations, elaborations, 

or other modifications which, as a whole, 

represent an original work of authorship, is a 

“derivative work”.

EXCLUSIVE RIGHTS §106

…the owner of copyright under this title has 

the exclusive rights to do and to authorize 

any of the following:

(1)to reproduce the copyrighted work in 

copies or phonorecords;

(2)to prepare derivative works based 

upon the copyrighted work;...



So if I make a movie…..



I get to make all the related 
things as well…..



So Many Copyrights
● Story
● Characters
● Images
● Songs
● Sequels

(some trademarks too)



17 USC 106 Exclusive Rights
Right to copy, make derivatives, distribute 
(publish, sell etc), perform, display
Subject to sections 107 through 122, the owner of copyright 
under this title has the exclusive rights to do and to authorize 
any of the following:
(1)to reproduce the copyrighted work in copies or 
phonorecords;
(2)to prepare derivative works based upon the copyrighted 
work;
(3)to distribute copies or phonorecords of the copyrighted 
work to the public by sale or other transfer of ownership, or by 
rental, lease, or lending;
(4)in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and motion pictures and other audiovisual 
works, to perform the copyrighted work publicly;
(5)in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and pictorial, graphic, or sculptural works, 
including the individual images of a motion picture or other 
audiovisual work, to display the copyrighted work publicly; and
(6)in the case of sound recordings, to perform the copyrighted 
work publicly by means of a digital audio transmission.



17 USC 106 Exclusive Rights
Right to copy, make derivatives, distribute (publish, sell etc), perform, display

Sections 107 through 122, Limitations on the Exclusive Rights: Lots of 
specific carve outs for libraries, back up copies, certain rebroadcasts etc. 

KEY LIMITS ON AUTHORS’ RIGHTS:

Section 107 Fair Use - some otherwise infringing uses are allowed 
such as uses “for criticism, comment, news reporting, teaching, 
scholarship or research”   These uses are deemed to be “fair” and do 
not infringe the underlying work.  (we will come back to this)

Section 109 First Sale - once you buy a tangible copy (ie, a 
paperback), the author still has rights to the IP, but you own the 
tangible copy.  You still can’t copy it (or do anything else that 
violates the 106 Exclusive Rights) but you can read it over and over, 
sell it, burn it etc.  



It’s all about the sequels  (derivative works are valuable)

We talk about derivative works because 

derivative works are valuable.  

If someone else could write a sequel to your 

masterpiece, you would miss out on both profit 

and the right to make sure that your high 

standards for things like character development, 

plot consistency, believability and production 

quality are maintained. 



It’s all about the sequels (derivative works are valuable)



It’s all about the sequels (derivative works are valuable)



It’s all about the sequels (derivative works are valuable)



It’s all about the sequels



Unofficial Sequels and Derivatives - Fandom



Unofficial Sequels and Derivatives - Fandom





Fan Created Art/Fiction - Copyright Black Letter Summary

● The original author/studio/publisher owns the rights to the original work. 17 USC 106

● Fan created art is a derivative work. 17 USC 101

● Creation of a derivative work without permission is infringement. It is a violation of the 

author’s Exclusive Rights under 17 USC 106(2).

● But….it’s everywhere!

● So….it’s infringement….but….

○ Flying under the radar.  Hasbro doesn’t know my student made me into a My Little Pony.

○ Not all content owners are evil.  J.K. Rowling specifically wanted kids to create fan art etc (on their MySpace 

pages at the time).  

○ Fair Use.  17 USC 107 Not as helpful as fans think it is, but sometimes, it does protect otherwise infringing 

expression. 



Fair Use - Copyright
Will Warhol Be the Answer?



17 U.S. Code § 107 - Limitations on exclusive 

rights: Fair use
Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use 

by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such 

as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or 

research, is not an infringement of copyright. In determining whether the use made of a work in any particular 

case is a fair use the factors to be considered shall include—

(1)the purpose and character of the use, including whether such use is of a commercial nature or is for 

nonprofit educational purposes;

(2)the nature of the copyrighted work;

(3)the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

(4)the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon 

consideration of all the above factors.

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1496914075-364936160&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-2024104691-364936160&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-2024104691-364936160&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1867087701-364936160&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1496914075-364936160&term_occur=999&term_src=


The Statutory Uses
Criticism
Comment
News Reporting
Teaching (incl copies for classroom use)
Scholarship
Research



The Four Factors
(1)the purpose and character of 

the use, including whether such 

use is of a commercial nature or 

is for nonprofit educational 

purposes;

Commercial v. non-commercial

Transformative (not in the statute)



The Four Factors

(2)the nature of the copyrighted 

work;

The heart of copyright (very creative) or “thin” 

copyright (factual, useful etc)

Sometimes the purpose of the work - greater 

protection if intended for publication rather 

than incidental creation (a personal letter)



The Four Factors
(3)the amount and substantiality 

of the portion used in relation to 

the copyrighted work as a whole;

THERE IS NO FIXED PERCENTAGE OR OTHER 

MEASURE

Not just quantitative - “heart of the work” 

weighed more heavily



The Four Factors

(4)the effect of the use upon 

the potential market for or 

value of the copyrighted work.

Is the use stealing value from the underlying 

work

Is the use likely to serve as a substitute for the 

underlying work

Fits with Constitutional purpose of Copyright



BALANCING THE FOUR FACTORS: 
GOOD LUCK!

It may be that no more precise 

guide can be stated than Joseph 

McDonald’s clever paraphrase of 

the Golden Rule: ‘Take not from 

others to such an extent and in 

such a manner that you would be 

resentful if they so took from you.

4–13 NIMMER ON COPYRIGHT § 13.05 at 

note 33 (citing McDonald, Non-Infringing 

Uses, 9 BULL. COPYRIGHT SOC’Y 466, 467 

No. 355 (1962)).

Judges do not share a 

consensus on the meaning of fair 

use. Earlier decisions provide 

little basis for predicting later 

ones. Reversals and divided 

courts are common-place. The 

opinions reflect widely differing 

notions of the meaning of fair 

use. 

Decisions are not governed by 

consistent principles, but seem 

rather to result from intuitive 

reactions to individual fact 

patterns. Justification is sought in 

notions of fairness, often more 

responsive to the concerns of 

private property than to the 

objectives of copyright.
Pierre N. Leval, Toward a Fair Use Standard, 103 

HARV. L. REV. 1105, 1105–1107 (1990)



Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26 (2d Cir. 2021)



Looks familiar Shepard Fairey, at the informal request 
of the Obama campaign, created the 
now famous artwork.  

It was used in various forms throughout 
the campaign.  Mr. Fairey, however, did 
not get permission from the 
photographer, Mannie Garcia, who took 
the photo on which the artwork was 
based. Fairey, predictably, claimed fair 
use when he was sued for infringement.  

Garcia later said he  would have happily 
given permission  had he been asked, 
but the AP actually claimed the rights to 
the photo and brought the suit.  The AP 
has  a standard policy through which 
rights to AP owned photos are granted 
and priced.



Back to Warhol



Hoping for guidance from the Supreme Court
No one wants to have lawyers debating on “meaning” of art. 
And yet…

Roman Martinez, representing the Warhol Foundation, emphasized that the purpose 

and character of the artist’s work are entirely different than the photographs by 

Goldsmith. Warhol intended to communicate the “dehumanizing impact of celebrity,” 

he said, whereas Goldsmith intended to celebrate Prince’s fame.

“There’s no dispute that the meaning of the works was different,” Martinez said. 

Chief Justice John Roberts Jr. posed an analogy of an artist reproducing another 

artist’s work with the only difference being that the original is blue while the new 

work is yellow. If art critics testify that they send different messages, he asked, would 

the new work constitute fair use?

Martinez said “you’d have to listen to those critics” and independently 

“determine whether their analysis is reasonable.” When it comes to 

minor changes, “juries and fact finders can exercise common sense,” he 

said.



Corporate Strategy

“The way to win 
the fight is to 
avoid the fight.”

Probably Sun Tzu.  
Maybe Lau Tzu, 
definitely every 
corporate IP lawyer



Avoiding Litigation - other people’s IP

1. ASK PERMISSION

1. CREATE YOUR OWN STUFF

1. DON’T LISTEN TO LAWYERS ON THE INTERNET (that is 
actually good advice no matter what we are talking about)



Avoiding Litigation - protecting your IP
1. Protect Wisely.  Fans = Customers.  You can make a use policy, 

but be reasonable.

1. Don’t change your mind.  If you release material as open 
source, even if you CAN take it back, your fans will hate you. 
Just ask Wizards of the Coast.

1. DON’T LISTEN TO LAWYERS ON THE INTERNET 



Copyleft - another option

https://creativecommons.org/

Creative Commons is an international nonprofit organization that empowers people to 

grow and sustain the thriving commons of shared knowledge and culture we need to 

address the world’s most pressing challenges and create a brighter future for all.

Together with our global community and multiple partners, we build capacity and 

infrastructure, we develop practical solutions, and we advocate for better sharing: 

sharing that is contextual, inclusive, just, equitable, reciprocal, and sustainable.



Music Copyrights
Music is a world within itself

Stevie Wonder

Specific Music Topics

1. Multiple Copyrights -
Composition and Sound 
Recording

2. Multiple Authors - everyone  is 
a composer today

3. Crazy history of compensation
4. The best idea in music law: 

compulsory licenses 17 USC 115



Trademarks 201: 
What Are Trademarks & Service Marks?

cc: JD Hancock - https://www.flickr.com/photos/83346641@N00



The purpose of a trademark is to 
designate source...

cc: JD Hancock - https://www.flickr.com/photos/83346641@N00



but words

have many other uses.



As do images



IS THE USE
• a designation of source? 

Whose?
• making comparisons?
• for discussion, criticism, 

comments & analysis?
• "noncommercial"?

cc: Paul  Jerry - https://www.flickr.com/photos/43774613@N00



• Fanworks
• Education
• Museums
• Art
• Commentary
• Civic Discourse
• Activism
• Parody (sometimes)

cc: jurvetson - https://www.flickr.com/photos/44124348109@N01



Commentary & Activism



Fans put themselves into the narrative.



and make it part of them



Taking a story where they don't think canon will go...



Some fans use 
brands to 

comment on 
source 

materials



"official" content is alongside fan creations?
Is there likelihood of confusion when



Many creative fans do not want to 
create pursuant to licenses, or to 

make money from their fanworks.
Some that do engage in education, 

journalism and commentary.



Fanworks to Official Merch
Others get licenses, and go from



Descriptive & Nominative
"Can I mention real things in 

my fiction and art?"
cc: FACEBOOK(LET) - https://www.flickr.com/photos/45210631@N02



The Warhol v 
Goldsmith Situation



Google v Oracle: 

“An ‘artistic painting’ might, for example, fall within 
the scope of fair use even though it precisely 

replicates a copyrighted ‘advertising logo to make a 
comment about consumerism.”



Facts Are Not Copyrightable.



A person's actual face is 
not protectable by 

copyright.
(But it might be a 

trademark.)

cc: afagen - https://www.flickr.com/photos/51035749109@N01



If a work draws on prior 
creations, or the real 

world, copyright 
protection only covers 

what is new and original.

cc: James Padolsey - https://unsplash.com/@padolsey?utm_source=haikudeck&utm_medium=referral&utm_campaign=api-credit



Will Bad Spaniels 
Change Trademark 

Fair Use?

9th Cir: Dog toys are “expressive works” entitled to 
First Amendment protection and the use of a 
“humorous message” rendered the product 

“noncommercial” for trademark dilution purposes.



Can artistic works also be 
commercial works?

Of course! Have you seen the 
art market -- or the handbag 
market -- these days? 

Yayoi Kusama art, and Louis Vuitton collaboration from 2023



Silly Squeaker products

In Jack Daniel’s Properties, Inc., v. VIP Products LLC the 
Ninth Circuit held that the First Amendment protects 

parody and humor that includes, incorporates or makes 
reference to others’ trademarks, even where the 

parodic or humorous work is a commercial product, 
such as a dog’s chew toy.



Art by Hajime Sorayama

Art By Kaws

Rogers v. Grimaldi focuses on expressive works, and 
allows use of and references to third party marks and 

brands.

The Dist. Court and 9th Cir also 
both held that nominative fair use 
could not apply where a mark was 

“not identical”.

https://law.justia.com/cases/federal/appellate-courts/ca9/06-56237/0656237-2011-02-25.html


Q: What are fans and brand-owners looking to see?
A: How the Supreme Court balances the First Amendment 

right to refer to things that actually exist, and parody 
them/comment on them, with a brand owner’s right to 

market products using said brand.
A recent trend by brands & content creators has been 
creating products of the sort that fans, parodists and 

humorists might have otherwise done.



Patagonia and Levi’s filed an amicus, explaining that 
they use their brands to promote expressive messages 

on their apparel and other products, and throughout all 
channels of public discourse in connection with 

charitable foundations, documentary films, public 
education on environmental and equality issues, books, 

and other public commentary.

However, the First Amendment 
allows use of others’ brands to 

comment on all aspects of those 
brands, their products, and related 

subjects. 



In Bad Spaniels, will the Supreme Court clarify what is 
commercial, and what is not?

Will they clarify how a court, judge or jury should 
determine what is artistic, and what is not?



Do you have to respect the 
bad guy?

If so, how?
cc: Nata Luna - https://www.flickr.com/photos/87718749@N00



Can you tarnish

Voldemort?

cc: GregPC - https://www.flickr.com/photos/55236839@N00



OR LORD VADER?



If the Supreme Court 
agrees with that holding, 
most if not all fanworks 

that include an 
investment of creativity 
by the fan will be seen as 

expressive works 
entitled to First 

Amendment protection, 
which will be applicative 

on both the trademark 
and copyright fronts.

cc: davisuko - https://unsplash.com/@davisuko?utm_source=haikudeck&utm_medium=referral&utm_campaign=api-credit



The public domain
is far away...



But it opens 
to more 

works every 
year.



Even while copyright 
terms have grown.





what does Fair Use allow?

When Art Inspires

cc: Sam Howzit - https://www.flickr.com/photos/12508217@N08



Four Factors
1. Purpose & Character of Follow-On 

Use (and what is a commercial use?)
2. Nature of the Copyrighted Work
3. Amount and Substantiality of Portion 

Used vs Work as a Whole
4. Effect of the Use on Potential Market 

For or Value Of Copyrighted Work

cc: Kelli Tungay - https://unsplash.com/@kellitungay?utm_source=haikudeck&utm_medium=referral&utm_campaign=api-credit



Fair Use is not:
• Plagiarism
• Unethical
• Infringement
• Uncreative
• File sharing on publicly accessible 

sites
• A rigid and unchanging checklist
• Shrinking (at the moment)
• An exception to copyright

cc: Shiny Things - https://www.flickr.com/photos/33389938@N00



It's set out in U.S. law.

Fair use is a lawful use of copyright.
cc: James Clayton - https://www.flickr.com/photos/43517477@N02



A transformative work shifts the 
context from the purpose the 

source work was created for, to a 
different purpose or meaning in 

the follow-on work.  
Bill Graham Archives, LLC v. 

Dorling Kindersley Ltd., 448 F.3d 
605 (2d Cir. 2006).

cc: Michael Förtsch // Zufallsfaktor - https://www.flickr.com/photos/54623826@N00



What Content Are You Creating?

• Is there's an open-licensed version of 
the content you want to use?

• Does it allow follow-on/modified 
works?

• Do legacy contracts limit innovation 
and engagement?

• Do licenses limit your "fair use" rights?
• What are you doing with your follow-

on work? Selling one copy? Mass 
production? Display online?

cc: Teppo - https://www.flickr.com/photos/42637519@N00



Fair Use
allows everyone an 

opportunity to engage 
with others' works in new 

and unexpected ways.

cc: danmachold - https://www.flickr.com/photos/55569773@N00



Statutory Penalties

are impractically high, if you're reasonable but wrong.
cc: Novemberdelta - https://www.flickr.com/photos/30443947@N03



Music, cover bands, and mandatory licensing -- why 
is music different from other kinds of works? 
Why doesn’t mandatory licensing exist in other 
contexts? 
(Courtney)



Some follow-on uses might 
not be infringing 

(especially where creative 
fans use

clear disclaimers).

cc: JD Hancock - https://www.flickr.com/photos/83346641@N00



Is a YouTube show 
analyzing every song on 
Taylor Swift’s Midnight
news or commentary?
What if there are ads?

Does visual differ from 
textual?

cc: Muffet - https://www.flickr.com/photos/53133240@N00



Do we need to 
distinguish 

between news 
commentary and 
commenting on 

goods/services of 
a ‘famous’ mark 

owner?

cc: smbuckley23 - https://www.flickr.com/photos/17207222@N02



YouTube & TikTok Policies
impact

content creation -
but differ re

Trademarks & Copyrights

cc: krazydad / jbum - https://www.flickr.com/photos/94832693@N00



Right of Publicity and “Real Person” 

fanworks



Best Practices

1. Watching services

2. Utilizing Amazon and Instagram’s 
services for brands

3. UDRP rather than suing in federal court

4. TM suits against non-US companies can 
now be served via the USPTO, at least 
when the complaint is in the 9th Cir.

5. Care in using automation for 
takedowns



Corporate Issues



Litigation Issues



What does it mean when a contest 
TOU says that entries must 

“respect” the contest sponsor’s IP?
cc: @YannGarPhoto - https://www.flickr.com/photos/39528897@N06



Terms of Use
If you host a contest 

or give a user a license...

cc: p_a_h - https://www.flickr.com/photos/64654599@N00



Craft it carefully

and take care in using AI & automation for takedowns.
cc: Sarah_Ackerman - https://www.flickr.com/photos/86665756@N00



If there is no likelihood of 
confusion...

cc: FutUndBeidl - https://www.flickr.com/photos/61423903@N06



And there’s no commercial use, and
and the follow-on user’s intent is something other than 

commercial piggybacking off the mark owner...

cc: Joe Wilcox - https://www.flickr.com/photos/58491094@N00



Other factors can be evaluated in 
balance with each party’s intent 

and purpose.
cc: TheOtter - https://www.flickr.com/photos/46082154@N00



Thank You

Courtney Lytle Sarnow

csarnow@cm.law

Heidi Howard Tandy

htandy@bergersingerman.com
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