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Fairness Opinions - Background


• What is a fairness opinion?
– The professional opinion of an investment bank, supported by 


collected data and provided for a fee, regarding the fairness, 
from a financial point of view, of the consideration in a corporate 
control transaction.


– Most commonly delivered from an investment bank to a 
company’s Board of Directors (the “Board”), or a committee 
thereof, at the time of its consideration of a corporate control 
transaction.


– The investment bank delivers the opinion to the Board, rather 
than the stockholders, because of the Board’s fiduciary duty to 
act in the best interest of stockholders.
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Fairness Opinions - Background


• Why does a Board want a fairness opinion?
– To obtain the benefit of the business judgment rule “presumption that in 


making a business decision, the directors of a corporation acted on an 
informed basis, in good faith and in the honest belief that the action taken was 
in the best interests of the company.” (Smith v. Van Gorkom)


• In Van Gorkom, the Delaware Supreme Court cited the board’s failure to obtain a 
fairness opinion in determining that the board breached its duty of care.


– As evidence of fairness or reasonableness of price or process in situations 
warranting heightened scrutiny of board actions (e.g., entire fairness analysis, 
Revlon scrutiny).


– To rebut or mitigate inferences of bias or conflict.


– As evidence of an individual director’s good faith where there has been a 
loyalty breach by other directors.
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Fairness Opinions - Background


• What does it mean to be “fair from a financial point of 
view”?


– From Whose Point of View?


– While an investment bank delivers a fairness opinion to a company’s 
board, the actual opinion expressed in the document speaks to the 
financial fairness of the consideration from the perspective of a 
specified party.


– Buy-Side:
• The opinion should address the fairness to the client company 


(not its shareholders) from a financial point of view of the 
consideration to be paid by the client company (or exchange ratio 
in a stock-for-stock merger transaction) in the proposed 
transaction.
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Fairness Opinions - Background
– Sell-Side:


• Asset Sale or Divestiture of Subsidiary – opinion should 
address the fairness to the client (not its shareholders) 
from a financial point of view of the consideration to be 
offered to or received by the client in the proposed 
transaction.


• Merger Transaction – opinion should address the fairness 
to the holders of the client’s common stock from a financial 
point of view of the merger consideration (or exchange 
ratio if a stock-for-stock merger transaction) to be offered to 
or received by such holders in the proposed transaction.


• Tender or exchange offers - opinion will generally 
address the fairness of the consideration to be offered to or 
received by the holders of shares in the offer and the back- 
end merger, unless the consideration in the back-end 
merger is different, in which case an “aggregate 
consideration” opinion may be required. 
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Fairness Opinions - Background


– How is “fairness” determined?
• The phrase “fair from a financial point of view” is a term of art. 


• What it does mean:
– Financial fairness simply means that the consideration paid or 


received in the corporate control transaction falls within a range of 
values that can be deemed fair. 


• What it does not mean:
– Financial fairness does not mean that the consideration paid or 


received in the corporate control transaction is an accurate appraisal 
of the company’s worth or a valuation of the company’s stock. 


– Further, courts have held that opining that a particular price is fair 
does not mean that the price being paid is the highest price available. 
In fact, the courts have held that there can be more than one 
appropriate price. 
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Fairness Opinions - Background
• Determining the “Range of Values”


– Investment banks utilize numerous valuation techniques as the 
basis for their fairness opinion. The most common and readily 
accepted techniques include:


• Discounted Cash Flow
• Comparable Companies
• Premiums Paid / Comparable Transactions
• Break-ups / Sum-of-the-Parts
• Liquidation


– Other Analyses and Considerations include:
• Historical Stock Trading Analysis
• LBO Analysis
• Contribution Analysis
• Transaction Consequences / Pro-forma Impact 
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Fairness Opinions - Background


• (continued…)


– The investment bank performing the fairness valuation will 
typically utilize a weighted combination of these to arrive at a 
fairness conclusion.


– The choice of which analyses to employ, the performance of 
those analyses and the weight given to each analysis is 
partially subjective and depends upon the asset being valued 
and the relevant circumstances.
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Fairness Opinions - Structure


• Section 1: Description of the Transaction
– The first part of a fairness opinion typically describes the 


nature of the opinion requested and the transaction structure, 
including the amount and type of consideration involved in the 
transaction.


• Section 2: Scope of Review
– The second part of a fairness opinion typically describes the 


scope of the review undertaken, including the documents and 
information reviewed and a brief description of the valuation 
analyses performed.
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Fairness Opinions - Structure


• Section 3: Limitations, Assumptions and Qualifications
– The third part of a fairness opinion typically describes certain 


assumptions and qualifications, as appropriate, regarding the review 
undertaken, including:


• an assumption that all information reviewed is complete and accurate in 
all material respects without any independent verification.


• an assumption that the financial forecasts reviewed (including any 
estimates of costs savings and synergies) have been reasonably 
prepared on bases reflecting the best currently available estimates and 
judgments of management as to future financial performance of the 
relevant companies and, if applicable, the cost savings and synergies 
expected to result from the transaction.


• if appropriate, an assumption that the transaction will qualify as a tax free 
reorganization.
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Fairness Opinions - Structure
• Section 4: Investment Bank’s Role and Fees


– The fourth part of a fairness opinion typically describes the 
investment bank’s role in the transaction (e.g., as financial advisor or 
merely opinion provider, etc...) and the fact that it will receive fees for 
its services, some of which are due upon rendering the opinion and 
some of which (often a substantial portion, if not all) are contingent 
upon the consummation of a transaction.


• Section 5: Relationships Between Parties to the Transaction
– The fifth part of a fairness opinion typically describes past, current 


and expected future material relationships with the parties to the 
transaction and their respective affiliates, as well as the fact that the 
investment bank may actively trade the securities of the participants 
if they are public companies.


• Section 6: The Opinion
– The sixth part of a fairness opinion typically states, in one sentence, 


the opinion of the investment bank as to the fairness of the 
consideration involved in the transaction, from a financial point of 
view.
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Fairness Opinions – Bring-Downs


• Absent a material change in the transaction, it is rare 
to include an updated or “bring-down” opinion in proxy 
materials relating to a transaction.


• Bring-down opinions should never be permitted as a 
closing condition because they might effectively grant 
a party an option with respect to whether or not to 
consummate the proposed transaction.
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Fairness Opinions – Recent Activity


• FINRA RULE 2290


– On October 11, 2007, the SEC approved new Rule 2290 
proposed by the Financial Industry Regulatory Authority, Inc. 
(FINRA, formerly known as the NASD) (the rule was originally 
proposed in June 2005), which requires FINRA members to:


• (1) include expanded disclosure in fairness opinions; and


• (2) establish written procedures governing the approval of 
such opinions. 
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Fairness Opinions – Recent Activity


• FINRA RULE 2290(a)
– Rule 2290(a) sets forth new disclosure requirements with 


respect to any fairness opinion issued by a FINRA member if, at 
the time of its issuance to the board of directors, the member 
knows or has reason to know that the fairness opinion will be 
provided or described to the company’s public shareholders (for 
example, in a proxy statement). 


– The final rule makes clear that a member will be deemed to have 
reason to know that the fairness opinion will be provided or 
described to public shareholders if the structure of the 
transaction will require a shareholders vote. 
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Fairness Opinions – Recent Activity


• In such cases, the following disclosures must be included in a 
member’s fairness opinion:


– If the member has acted as a financial advisor to any party to the 
transaction that is the subject of the fairness opinion, and, if 
applicable, that it will receive compensation that is contingent upon 
the successful completion of the transaction, for rendering the 
fairness opinion and/or serving as an advisor.


• FINRA has expressly taken the position that this disclosure may 
be descriptive rather than quantitative.







16


Fairness Opinions – Recent Activity
– If the member will receive any other significant payment or 


compensation contingent upon the successful completion of the 
transaction.


• FINRA has expressly taken the position that this disclosure may 
be descriptive rather than quantitative. FINRA has further clarified 
that a “significant” payment is one that “a reasonable reader of 
the fairness opinion would have an interest in knowing about in 
order to assess whether the member authoring the fairness 
opinion has a potential conflict of interest.”


– Any material relationships that existed during the past two years or 
that are mutually understood to be contemplated in which any 
compensation was received or is intended to be received as a result 
of the relationship between the member and any party to the 
transaction that is the subject of the fairness opinion.


• FINRA has expressly taken the position that this disclosure may 
be descriptive rather than quantitative. This new disclosure item 
overlaps with existing federal securities law as set forth in 
Regulation M-A, Item 1015(b)(4).
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Fairness Opinions – Recent Activity


• Whether or not the fairness opinion was approved or issued by a 
fairness committee.


• Whether or not the fairness opinion expresses an opinion about 
the fairness of the amount or nature of the compensation to any of 
the company’s officers, directors or employees, or class of such 
persons, relative to the compensation to the public shareholders 
of the company.
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Fairness Opinions – Recent Activity
• FINRA Rule 2290(b)


– Rule 2290(b) requires FINRA members to establish written 
procedures for use in issuing fairness opinions, including the 
following:


• The process to determine whether the valuation analyses used in the 
fairness opinion are appropriate.


• The types of transactions and the circumstances in which the member will 
use a fairness committee to approve or issue a fairness opinion, and in 
those transactions in which it used a fairness committee:
– the process for selecting personnel to be on the fairness committee;
– the necessary qualifications of persons serving on the fairness 


committee; and
– the process to promote a balanced review by the fairness committee, 


which shall include the review and approval by persons who do not 
serve on the deal team to the transaction.
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Fairness Opinions – Recent Activity
– FINRA has made it clear that this requirement does not 


mandate that a fairness committee be comprised entirely of 
persons not serving on or advising the deal team. 


– Rather, the new rule requires that members have procedures 
in place to promote a balanced review by including on the 
fairness committee persons who are not serving or advising on 
the deal team. 


– Whether a person is considered to be part of the deal team 
requires an analysis of the particular facts and circumstances, 
and need not be determined by whether a person is included 
on all document distributions or has participated in certain 
meetings. 


– Instead, the analyses will depend on the nature and substance 
of such person’s contacts and the advice rendered to the firm.
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Fairness Opinions – Recent Activity
• HA2003 Liquidating Trust v. Credit Suisse Securities (USA) LLC [HA-LO]


– Facts: 
• Credit Suisse had been retained by HA-LO to provide financial advice in connection 


with a potential acquisition of an internet startup company, Starbelly. HA-LO had also 
retained Ernst & Young, at the investment bank’s suggestion, as a consultant to 
perform technology due diligence in connection with the acquisition. 


• As is customary, the investment bank’s engagement letter explicitly stated that the 
investment bank “will rely solely upon such information supplied by HA-LO and 
Starbelly without assuming any responsibility for independent investigation or 
verification thereof.”


• During the course of the engagement, there was considerable discussion between 
HA-LO’s management and Ernst & Young as to whether Starbelly’s technology was 
sufficiently proprietary and whether Starbelly’s business plan and its technology 
claims were realistic.


• Despite serious questions being raised by the consultant about whether Starbelly’s 
technology could perform as Starbelly claimed, HA-LO’s management team did not 
obtain answers to Ernst & Young’s questions and nevertheless went forward with the 
acquisition.


• HA-LO’s management team informed Credit Suisse that, in their view, Starbelly’s 
projections were reasonable.
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Fairness Opinions – Recent Activity
• The Opinion and Its Lessons


– Lesson One: Companies Get What They Agree to in the 
Engagement Letter


• If a company wants the investment bank to issue an updated or 
bring down fairness opinion at any point on or before the closing 
of a transaction, it should negotiate one upfront in the 
engagement letter.


• Thus, no such updated opinion is ipso facto required simply 
because circumstances have changed subsequent to the date the 
fairness opinion was issued (unless the engagement letter 
specifies otherwise). 


• Credit Suisse had no obligation to update or withdraw its opinion 
because the company “had contracted and paid for one opinion, 
not a series of opinions” in the engagement letter.
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Fairness Opinions – Recent Activity
– Lesson Two: Investment Banks Should Be Clear on 


the Assumptions They Have Been Asked to Accept


• The more controversial aspect of the HA-LO decision is the 
judge’s finding that Credit Suisse’s reliance solely on 
management projections, which were overstated, was 
appropriate, based primarily on the fact that Credit Suisse’s 
engagement letter required it to use only the figured and 
projections furnished by its client.


• The opinion noted that when the consultant advised the 
company that its acquisition target was unlikely to generate 
anywhere near management’s projected revenue stream, 
management had an obligation to provide Credit Suisse with 
modified projections.


• The decision goes even further to hold that Credit Suisse had 
no obligation to verify projections provided to it by the 
company.  
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Fairness Opinion – Recent Activity
• Open Questions Post-HALO


– Would it make a difference if the fairness opinion provider knew the 
management projections were false or unrealistic? Or, if they had 
reason to question the accuracy of the projections?


– If the fairness opinion provider had actual knowledge or reason to 
know that the projections were false, could a bad faith claim have 
been pursued?


– This case was brought by a liquidating trust created in a bankruptcy 
case. Would the result have been different if the case was brought by 
shareholders?


– Suppose the fairness opinion provider knew or had reason to know 
that the projections were false, and the fairness opinion was used in 
a proxy statement or other securities filing, without disclosure of the 
advice and information related to the projections. Could the fairness 
opinion provider be subject to a claim under federal securities law or 
state law?
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Fairness Opinions – Recent Activity


– Would the proxy statement be vulnerable to an injunction application 
for supplemental disclosure of the information related to the 
projections?


– Suppose a fairness opinion provider has been retained by a Board, 
and there is reason to question whether the Board understands that 
the management projections upon which the opinion giver is to rely 
are flawed? Does the fairness opinion provider have an obligation to 
clarify this issue with the Board?


– The HALO opinion, which purports to construe a contract (namely, 
the engagement letter) governed by New York law, is by a federal 
appellate court from Illinois. Will it be followed by New York courts? 
Does it have application at all to engagements subject to other law?


– To what extent, if any, may a Board rely on a fairness opinion that is 
based on flawed projections? Must a Board disclose to its 
shareholders concerns or information about the accuracy of 
projections that formed the basis of the fairness opinion?
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Fairness Opinions – Public Disclosure


• If referenced in a proxy statement/prospectus or 14D-9 mailed to 
stockholders of the client, the opinion is typically attached as an 
exhibit to the disclosure document.


• If required by federal securities laws (e.g., item 1015 of Reg. MA) 
or state law (see In re Pure Resources, Del. Ch. 2002) a 
description of the financial analyses supporting a fairness opinion 
is also included in the disclosure document.


• In going-private transactions covered by Rule 13e-3, the ’34 Act 
rules also require all presentations to be filed publicly.
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Fairness Opinions – Recent Delaware 
Disclosure Opinions


• Disclosure of Projections and Valuation Inputs


– Netsmart proxy statement for thinly-traded micro-cap 
company was materially incomplete for failure to disclose 
projections used for DCF valuation supporting fairness 
opinion.


• “[W]hen a banker’s endorsement of the fairness of a transaction 
is touted to shareholders, the valuation methods used to arrive at 
that opinion as well as the key inputs and range of ultimate 
values generated by those analyses must also be fairly 
disclosed.”
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Fairness Opinions – Recent Delaware 
Disclosure Opinions


• But see CheckFree: projections were incomplete and required the 
banker to conduct management interviews did not need to be disclosed, 
where disclosure included a fair summary of the banker’s work, the 
sources upon which the banker relied, the assumptions and calculations 
management made to come to estimates, comparable transaction and 
companies the banker used, management’s estimated earnings and 
EBITDA for 2007 and 2008 and a range of derived earnings for 2009, 
and a management discussion as to risks that might undercut the 
estimates.


• But see Globis Partners: disclosure duty does not require disclosure of 
information that is cumulative or that might be so unreliable as to be 
misleading.


• Topps: requiring disclosure of banker’s initial DCF analysis that 
used different inputs and assumptions, where, irrespective of 
intent, the impact of changes in the analysis made after 
management’s attempts to negotiate a higher price failed was that 
the revised analysis cast the deal price in a more favorable light.







28


Fairness Opinions – Recent Delaware 
Disclosure Opinions


• Compensation


– Caremark: “where a significant portion of bankers’ fees rests 
upon initial approval of a particular transaction, that condition 
must be specifically disclosed to the shareholder.”
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Fairness Opinions – Second Opinions


• Over the past few years, some have questioned the 
independence of financial advisors and some companies are 
considering the retention of separate financial advisors, including 
for the issuance of second fairness opinions.


– The second opinion is an independent opinion provided by an advisor 
that differs from the primary financial advisor to the opinion recipient.


• Usually, the primary financial advisor renders a fairness opinion as part of 
its engagement. In such case, the independent firm would provide an 
actual “second” opinion.


• However, other times, the primary financial advisor does not render a 
fairness opinion (most likely due to a conflict), and the independent firm 
renders the only fairness opinion for the transaction.


– The second financial advisor is often retained by, and reports to, a 
committee of independent board members. 
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Fairness Opinions – Second Opinions


• Relationships that could cause boards to utilize a 
second/independent fairness opinion provider may include:


– Contingent fees for the primary advisor;
– The primary advisor’s prior or ongoing relationship (potentially including 


lending or underwriting, or service provider) with the counterparty or its 
affiliates;


– The primary advisor’s prior or ongoing relationship (potentially including 
lending or underwriting, or service provider) with the client or its affiliates;


– Directorship and employee relationships;
– Stapled financing, i.e. the investment bank’s committed financing to the buyer 


on a deal the investment bank has recommended to the seller;
– The primary advisor’s ownership interests (e.g., private equity investments; 


holder of different class of securities) in client or counterparty; and
– Dual-class stock and relative fairness. 
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Fairness Opinions – Stapled Financing


• Stapled Financing: generally refers to financing offered by the 
seller’s financial advisor to all or multiple bidders in an auction.


• In Re Toys “R” Us, Inc. Shareholders Litigation, Cons. CA. No. 
1212-N (Del. Ch. June 24, 2005).


– Vice Chancellor Strine criticized the decision of the Toys’ board to 
allow its financial advisor to finance the winning bidder, creating an 
appearance of impropriety by taking $10mi of fees for arranging 
financing for the acquirors.


• “In general…it is advisable that investment banks representing sellers not 
create the appearance that they desire buy-side work, especially when it 
might be that they are more likely to be selected by some buyers for that 
lucrative role than by others.”
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Fairness Opinions – Stapled Financing


• Effect of Toys “R” Us on Fairness Opinions
– Financial advisors have devised different solutions, which include:


• No sell-side fairness opinions if the financial advisor knows it will be 
providing financing to buyer at the time the opinion is to be rendered.


• No sell-side fairness opinions if the financial advisor knows it will be 
providing financing to buyer at the time the opinion is to be rendered, 
unless the target obtains a second opinion.


• No sell-side fairness opinions if, at the time the opinion is to be rendered, 
the financial advisor knows or has a reasonable expectation of 
participating in financing to buyer, unless a second opinion is obtained.


• The financial advisor cannot be sole lead (or on the left) on the financing if 
the financial advisor provided a sell-side fairness opinion.


• The financial advisor will take a “facts and circumstances” approach to 
each situation.
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