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A Look Back:  Pre-
Amendment 
Conciliation Process
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Pre-amendment Process

§ EEOC investigates the charge.

§ Reaches a determination on the merits of the charge.

§ If the EEOC concludes that the information obtained in the investigation does not
establish a violation of the law, the charging party is issued a "Dismissal and Notice of 
Rights.“  Copy also sent to employer.

§ If the EEOC determines there is reasonable cause, both parties are issued a "Letter of 
Determination" 

• Advises that EEOC found reason to believe that discrimination occurred

• Invites the parties to join the EEOC in seeking to settle the charge through an informal and 
confidential process – conciliation

• Both parties must agree to the resolution
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Pre-amendment conciliation process

§ The conciliation request seeks meaningful relief for the victims of discrimination and 
seeks to remedy the discriminatory practices.

• The conciliation request provides “meaningful remedies” to the aggrieved individuals.

• The relief sought explicitly addresses the discriminatory employment practices at issue in 
the case.

§ The request typically seeks targeted, equitable relief in order to prevent similar 
violations in the future.

§ EEOC considers offers made by the respondent.

• When the agency determines that further conciliation efforts would be futile or non-
productive, the agency notifies the charging party and respondent in writing.
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Pre-amendment Process

§ If conciliation is successful:  culminates in a conciliation agreement – money+

• Typically includes some form of monetary relief plus changes to workplace policies and practices 

(training, enhanced anti-discrimination/retaliation policies, complaint procedures)

• May include periodic reporting to EEOC for some finite period

§ If conciliation fails:  EEOC decides whether to commence a civil action

§ Determination based on factors:

• Seriousness of the violation

• The type of legal issues in the case

• The wider impact the lawsuit could have on the agency's efforts to combat workplace discrimination

• Resources available to litigate the case effectively. 

§ Per the EEOC, “filing lawsuits is a last resort.” 
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EEOC’s View vs. Management View

§ EEOC:

• Conciliation is a voluntary process.

• Conciliation discussions are negotiations and counter-offers may be presented.

• Conciliation offers the parties a final opportunity to resolve the charge informally -- after 
an investigation has been conducted, but before a litigation decision has been reached.

• Conciliation agreements remove the uncertainty, cost and animosity surrounding 
litigation.

§ Management:

• Inconsistent across EEOC field offices and depending on the nature of the charge at issue 

• EEOC was not always been forthcoming or reasonable in its approach to conciliation

• EEOC did not share details of evidence supporting the reasonable cause determination

• EEOC did not adhere to key settlement conference protocols
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Background:  
What Led to the 
Rule Changes
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Background – Statutory Context

§ Attempting to conciliate after a reasonable cause finding is a statutory requirement and a 
prerequisite to the Commission filing suit.

§ Title VII, Section 706:  Congress instructed that after the EEOC finds reasonable cause for any 
charge, the Commission must endeavor to eliminate the alleged unlawful employment 
practice “by informal methods of conference, conciliation, and persuasion.” 

• The statute prevents the EEOC from making public anything said or done during these informal 
methods “without the written consent of the person concerned.”

• 42 U.S.C. 2000e-5(b).

§ Commission may only commence a civil action against an employer if it has been “unable to 
secure from the respondent a conciliation agreement” that it finds acceptable.  
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A Historical View

§ Historically, EEOC elected not to adopt detailed regulations to govern its conciliation 
efforts:

• Commission wanted to retain flexibility over the conciliation process

• Took the position that flexibility would allow it to more effectively accomplish its twin
goals – (1) preventing and (2) remediating employment discrimination.

§ Respondents began challenging the EEOC’s conciliation process in a series of cases.
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§ 1977:  EEOC first published its regulation governing procedures for conciliation (42 FR 
55388, 55392 (1977))

• No significant changes to substance of regulatory procedures governing conciliation for over 
40 years.

§ October 9, 2020:  EEOC published its proposed rule offering the possibility of 
expanded information-sharing with respondents as part of the conciliation process.

• First announced August 2020 that it was proposing significant amendments to its 
conciliation process without revealing any specifics.

§ Why now?

• Series of cases challenging adequacy of the EEOC’s conciliation efforts, culminating in a 2015 
Supreme Court case.

Background – Rule Changes
October 2020



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 13

Mach Mining, LLC v. EEOC

§ U.S. Supreme Court addressed the EEOC’s conciliation requirements in Mach Mining, 
LLC v. EEOC, 575 U.S. 480 (2015)

§ Takeaways from Mach Mining:

• Title VII not only required EEOC to attempt to engage in conciliation, but provided “concrete 
standards pertaining to what that endeavor must entail.” (emphasis added).

o Specific methods set forth in statute – conference, conciliation, persuasion

o Necessarily involves communication between parties, including the exchange of information 
and views

• EEOC’s compliance with its statutory conciliation obligations could be subject to judicial 
review

o Limited in scope
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Transparency and Consistency in Conciliation Process

§ EEOC acknowledges importance of articulating steps of the conciliation process.

• Why?  So the parties understand what to expect.

§ In its Notice of Proposed Rulemaking (Oct. 9, 2020), EEOC outlined existing efforts to 
develop internal standards “for more robust and consistent conciliation efforts in the 
form of the Quality Enforcement Practices (QEP).”

§ After Mach Mining, EEOC issued internal guidance on how to ensure the conciliation 
processes conform to the requirements set out in Mach Mining.

§ 2017 Agency-wide Conciliation and Negotiation Training
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EEOC’s Efforts Did Not Yield Results

§ Between fiscal years 2016 and 2019, only 41.23% of conciliations were successful.

• Slight improvement:  fiscal years 2012 through 2015 had a 40% success rate.

§ EEOC has estimated that 1/3 respondents who receive a reasonable cause finding decline to 
participate in conciliation.

• Widespread rejection of the process

o EEOC attributed this to “a broadly held view that the process does not meet its full potential in providing 

value to all parties”

o Other sources pointed to employer perceptions that the EEOC’s efforts at conciliation could be one-sided 

and lacking in transparency
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New Conciliation 
Process
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A Change in Approach

§ Designed to provide employers with more information to allow them to meaningfully 
assess risks of potential litigation

§ Amendments establish “basic information disclosure requirements” – intended to 
make it more likely that conciliation will be successful

§ According to EEOC – new approach will increase successful conciliations
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Expanded Information Sharing

§ Information to be shared with respondent:
1. Summary of facts and non-privileged information relied upon in the “reasonable 

cause” finding
2. If EEOC anticipates using a claims process to identify aggrieved individuals, the 

criteria it will use to identify victims from the pool of potential class members
3. Summary of the EEOC’s legal basis for finding reasonable cause
4. Basis for any relief sought
5. Information as to whether the EEOC has designated the case as systemic, class, or 

pattern-or-practice, and the reasons why

§ Employer has at least 14 calendar days to respond to the EEOC’s initial conciliation 
proposal
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Expanded Information Sharing

1. Includes identifying known aggrieved individuals (or groups of individuals) for whom relief is sought, 

unless those individuals have requested anonymity

2. If information about the class process does not provide an accurate assessment of the size of the 

class, the EEOC may, but is not required to, provide more detail, such as the identities of harassers or 

supervisors, and a description of the testimony or facts gathered from identified class members 

during the investigation.  EEOC also may disclose the current class size and an estimate of potential 

additional class members

3. Includes explanation as to how the law was applied to the facts, plus non-privileged information it 

obtained during the course of its investigation “that raised doubt that employment discrimination 

had occurred.”  The EEOC would explain how it was able to determine that there was reasonable 

cause despite that information

4. Includes calculations underlying the initial conciliation proposal and an explanation thereof



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 20

EEOC Press Release Announcing Final Rule

§ January 11, 2021 – EEOC issues press release, “Final Rule Sent to Federal 
Register For Official Publication”

• Prior to forwarding the final rule to the Federal Register, it was approved by the 
Commission on January 7, 2021

§ EEOC also released an unofficial version of the final rule 

• Reviews public comments to the proposed rule and sets forth EEOC response

• Becomes effective 30 days after publication in the Federal Register
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1. Extend time by which respondents must respond to EEOC conciliation offer

• EEOC:  No.  Final rule states “at least 14 days,” to be extended on case by case basis where 
appropriate.

2. Allow anonymity in circumstances only where charging parties or aggrieved individuals are at 
risk of retaliation

• EEOC:  No. Respondents receive the name of the charging parties.

3. Require charging party to participate in conciliation

• EEOC:  No.  EEOC serves as advocate for charging party/aggrieved individual and aims to vindicate 
public’s interest to eliminate discriminatory employment policies and practices, which affects other 
employees.

4. Require EEOC to respond to all counteroffers and affirmative defenses

• EEOC:  No.  Imposing such requirements “damage the flexibility critical to its ability to conciliate 
claims without any concomitant benefit.”

Public Commentary
Key Comments + EEOC Response
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5. Disclosures should be made in writing throughout entire conciliation process

• EEOC:  No.  Written disclosures applies only to initial conciliation proposal; disclosures explaining 
the basis for its requests for relief for subsequent offers and counteroffers may be issued orally.

6. Mediators should handle conciliation, not investigators

• EEOC:  No. Investigators are most familiar with the case and issues surrounding it and purpose of 
conciliation is different than mediation.

7. EEOC should disclose additional information (i.e., identity of harassers or at-fault 
supervisors, potential class sizes)

• EEOC:  Maybe.  This may be helpful, but identity of harassers/supervisors may not be known and 
class size may not have been fully determined at time of conciliation.  Final rule makes these 
disclosures mandatory only if known to EEOC.

8. Establish “good faith” standard

• EEOC:  No.  EEOC already undertakes its statutory responsibilities in good faith, and imposing such a 
standard could open door to collateral litigation.

Public Commentary – cont’d
Key Comments + EEOC Response
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9. Alter privilege standard

• EEOC:  No. EEOC will continue to claim all privileges to which is entitled by law.

10. Confidentiality of conciliation terms

• EEOC:  No. Title VII requires approval to disclose information concerning conciliation and it will 
continue to do so where appropriate.

11. Limit disclosure of individual’s information to another aggrieved individual

• EEOC:  Yes, but.  Rule states information may be shared with charging parties “except information 
about another charging party or individual.”  Will not remove the “upon request” language 
regarding disclosures to charging parties.

12. Provide more details to support demands for monetary damages (i.e., EEOC cannot simply 
demand maximum of capped statutory damages)

• EEOC:  No.  Rule requires EEOC to provide explanation based on facts of the case for its offer, even if 
it is statutory cap.

Public Commentary – cont’d
Key Comments + EEOC Response
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Remaining Issues
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Employers Still May Face Challenges With Conciliation

§ Even with the new rule’s amendments to the regulation, employers may still face 
obstacles that may make the process unappealing or impact success:

• Does not require the EEOC to identify potential class members if the individuals request 

confidentiality

• Allows the EEOC to identify groups of aggrieved individuals rather than individuals 

• Does not require the EEOC to disclose the members of the EEOC’s class known at the time 

of the conciliation

• Does not commit the EEOC to a good faith standard

o does not require the EEOC to counter any proposal made by a respondent company
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Limited Judicial Review

§ Courts still have only limited ability to review the adequacy of the EEOC’s conciliation 
efforts

§ Post-Mach Mining, courts have addressed the extent to which a defendant can seek 
review of the conciliation process

• EEOC v. Wal-Mart Stores, Texas, LLC, JVR No. 1504080070, 2015 WL 1544596 (N.D. Tex.)

o Court would allow only limited discovery related to conciliation and not on the substance and 

detail of conciliation discussions

• EEOC v. Blinded Veterans Assoc., 128 F. Supp. 3d 33 (D.D.C. 2015)

o Court’s review of conciliation extends only to whether the EEOC attempted to engage the 

employer in an effort to remedy the alleged discrimination and not to the parties’ positions 

during the conciliation
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Tips and Recommendations - Respondents

§ Develop an independent understanding of the facts material to an EEOC charge and 
key documents

§ Keep records of communications with the EEOC regarding the conciliation process and 
EEOC’s responses

§ Keep in mind that EEOC shares the respondent’s position statement and basis for its 
findings with charging party

§ Reminder:  Respondents are not bound to accept the EEOC’s findings or the elements 
of an EEOC demand

§ Balance the weight of the respondent’s conviction that it did not discriminate against 
the charging party against the possibility of having to defend an EEOC enforcement 
action
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Tips and Recommendations – Respondents (Cont’d)

§ Consider procedural defense

• Respondent may be able to assert a procedural defense that the EEOC did not engage in 

conciliation in good faith, and thereby violated its statutory responsibility to seek informal 

resolution of discriminatory claims before instituting litigation

• Remember, even success in such a challenge would likely only secure a return to the 

conciliation process, not a win on the merits of the charge

§ Address monetary damages sought by EEOC

• Do they greatly exceed what has been awarded in similar cases by courts/juries?

• Do they greatly exceed what EEOC has reported in settlement press releases for similar 

cases?

• If out of line on either of these measures, demonstrate this to EEOC



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 29

Tips and Recommendations – Respondents (Cont’d)

§ Use greater disclosure by EEOC to, in effect, show errors in EEOC’s legal and/or factual 
analysis in the cause determination.

• Show, if true, why EEOC has misstated or misapplied the law, especially that of the Circuit in 

which the case would be litigated.

• Show, if true, why EEOC’s view of the facts is unlikely to prevail at any trial.

§ Keep in mind the strong rebuttal of EEOC’s legal/factual analysis in conciliation might 
cause the charging party to give input to the EEOC to moderate its demands.

§ Charging party might be interested in a more modest settlement quickly versus a 
possible bigger judgment that would only be received after a potentially lengthy 
litigation with attendant litigation risk and all the rigors of litigation for a plaintiff.



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com30

Questions?


