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CWA Statutory Context
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Prohibits the “discharge of any pollutant” to navigable 
waters unless authorized by statute, e.g., NPDES permit

Defines “discharge of a pollutant” as “any addition of 
any pollutant to navigable waters from any point 
source”

Navigable waters:  waters of the US

Point source:  any discernable, confined and discrete 
conveyance

Implemented by EPA/authorized States through NPDES 
permitting program 

Legislative history regarding groundwater regulation



CWA Caw Law Context
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Principal debate focused on defining the scope of 
jurisdictional waters in wetlands setting

Rapanos, 547 US 715 (2006), SWANCC, 531 US 159 
(2001), and Riverside Bayview Homes, 474 US 121 
(1985)

Isolated versus adjacent wetlands

“Significant nexus” – exists where there is a 
significant effect on the chemical, physical and 
biological integrity of navigable waters

Lower courts focused on defining the line between 
wetlands and jurisdictional waters



Hawai’i Wildlife
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Hawai’i Wildlife Fund v. County of Maui, 886 F.3d 737 
(9th Cir. 2018)

➢ Maui County discharged treated wastewater into 
injection wells without an NPDES permit

➢ Ninth Circuit upheld groundwater conduit theory of CWA 
liability

Indirect discharges must be “fairly traceable”

Compelling case for indirect discharge liability



Upstate Forever
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Upstate Forever v. Kinder Morgan, 887 F.3d 637

(4th Cir. Apr. 12, 2018)

➢ Gasoline from pipeline rupture seeped into waterways via 
groundwater

➢ Fourth Circuit upheld groundwater conduit theory of CWA 
liability

Ongoing addition of pollutants sufficient

What about Gwaltney?

Gwaltney v. Chesapeake Bay Found., 484 U.S. 49 (1987)

Indirect discharge must involve a “direct hydrological 
connection”



Nature of the Connection to Jurisdictional 
Water
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“Fairly traceable” versus “direct hydrological connection”

➢ No functional difference

➢ EPA role



Pending Cases
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Sierra Club v. Virginia Electric Power Co.  (4th Circuit)

➢ Closed coal ash landfill

➢ Oral argument – March 21, 2018

District court held unpermitted discharge of arsenic, via groundwater, 
resulting from coal ash piles violated CWA

Tennessee Clean Water Network v. Tennessee Valley Authority 
(6th Circuit)

➢ Another closed coal ash landfill

➢ Same result (district court)

Hawai’i Wildlife and Upstate Forever versus VEPCO and TVA

➢ Direct evidence / circumstantial evidence



Potential Circuit Split?
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Village of Oconomowoc Lake v. Dayton Hudson Corp.

24 F.3d 962 (7th Cir. 1994)

Rejected groundwater as “water of the United States”

D.E. Rice et al. v. Harken Exploration Co.

250 F.3d 264 (5th Cir. 2001)

OPA:  “navigable waters”



EPA Weighs In
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EPA requests public comment on whether to regulate 
discharges to groundwater under the CWA

Asks whether pollutant discharges from point sources 
that reach jurisdictional waters via groundwater or other 
subsurface flow that has a direct hydrological connection 
to the jurisdictional waters should be subject to CWA

Seeks input on whether such regulation is consistent 
with the text, structure and purposes of the CWA

Whether discharges should be regulated under a 
program other than NPDES, and whether such releases 
are addressed adequately through other authorities

Comment deadline was May 21, 2018



EPA Prior Positions
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General statements in rulemakings, permitting and 
guidance documents 

➢ No EPA rulemaking directly on point; however …

➢ Prior statements that pollutants discharged from point 
sources that reach jurisdictional surface waters via 
groundwater or other subsurface flow that has a direct 
hydrologic connection to a jurisdictional water may be 
subject to permitting

➢ Focus on direct hydrological connection which is a fact-
specific, case-by-case inquiry (e.g., CAFOs)



WOTUS Rule and Indirect Discharges
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EPA/ACOE published their WOTUS rule in 2015 defining 
the scope of jurisdictional waters subject to the CWA

Elaborates on Rapanos’ “significant nexus” standard 

Adds express jurisdictional exclusion for groundwater for 
the first time, but maintains conduit potential for 
“shallow subsurface connections” to navigable waters 
(33 CFR 328.3 (b)(5) (“not waters of the US”)

Rule status:

Several pending challenges, including current stay that 
affects eleven states

EPA/ACOE rulemaking delaying WOTUS rule applicability 
date for two years until January 2020 



Implications of Ninth and Fourth Circuit Cases
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Potentially significant expansion of CWA jurisdiction 
and liability

Government enforcement

Citizen suit enforcement

Leverage where suits not authorized by state law

NPDES permit decisions

Continued policy and court debate over direct versus 
indirect discharges

Supreme Court?



Practical Considerations
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Determining potential jurisdiction

Fact specific inquiry focused on time, distance and 
traceability

Connection:  how attenuated is too much?

Resource intensive and costly investigation

Types of discharges that could be regulated

USTs, ASTs, reinjection wells, disposal or treatment 
ponds

Point source versus non-point source

NPDES permitting complexities



Policy Considerations
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Quest to find a middle ground between two extremes:

Potential avoidance of liability by discharging to 
groundwater instead of surface waters, versus

Subjecting land/groundwater discharges to CWA 
jurisdiction and liability

Other potential statutory/regulatory authorities

Permitting versus remedial focus

Federal versus state law



Questions?
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