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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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The Five Qualified Disclaimer 
Compliance Requirements

 First Test:  Written Disclaimer

 Second Test:  Timely receipt of Disclaimer

 Third Test:  Disclaimant May Not Accept Disclaimed Property

 Fourth Test:  Disclaimant May Not Direct Disclaimed Property 

 Fifth Test:  State Law Validity Test
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First Test:  Written Disclaimer

 The disclaimer must:

 Be in writing;

 Be dated;

 State the disclaimant's irrevocable and unqualified refusal to accept the interest 
in property;

 Adequately describe the property or property interest disclaimed; and

 Include an acknowledgment of receipt.
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Second Test:  Timely Receipt of 
Disclaimer

 The disclaimer must be received by the transferor of the disclaimed interest, the 
transferor's legal representative, or the holder of the title to the property to which the 
disclaimed interest relates within nine months of the creation of the interest (or within 
nine months of the disclaimant's 21st birthday). 

 “Received” for this purpose includes filing with the probate court, or any other 
procedural step required by state law. Formal procedural requirements regarding 
disclaimer laws may vary significantly among the states.  The disclaimer must be 
received by the appropriate party.  

 For retirement plans, the disclaimant submits the disclaimer to the employer (if 
applicable) and to the plan administrator.

 For estates, the disclaimant submits the disclaimer to the executor/personal 
representative of the estate.

 For trusts, the disclaimant submits the disclaimer to the trustee or to the settlor of 
the trust (assuming the settlor is living).

9



Second Test (continued)

 “Nine months from the creation of the interest” means nine months from the date of 
death if the transfer was created by the death of the transferor. This deadline is not 
extendable. An extension to file the estate tax return does not extend this nine month
deadline.

 If the nine month deadline falls on Saturday, Sunday or a legal holiday, the 
deadline is extended to the next business day.

 The timely mailed is timely delivered rule applies in determining if a disclaimer 
is timely. Reg. §25.2518-2(b)(2) treats receipt as delivery, stating that the 
written disclaimer must be delivered to the transferor. 

 A disclaimant has until nine months after his or her 21st birthday to execute a 
qualified disclaimer. 
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Second Test (continued)

 “Creation of the interest” is not always the date of death.

 For transfers that are included in the estate of a decedent under §2035, §2036, 
§2037, or §2038, the creation of the interest may be earlier than the date of 
death.

 Even though a testamentary qualified terminable interest property (QTIP) trust is 
included in the taxable estate of the surviving spouse, the deadline for 
disclaiming an interest in the trust runs from the date of death of the first spouse 
to die, not the date of death of the surviving spouse. If a QTIP trust is established 
during life, the deadline for disclaiming starts from the date the trust is created, 
not from the date of death of the beneficiary of the QTIP.  

 If the transfer was revocable by the decedent, the creation of the interest is the 
date of death. 
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Third Test:  Disclaimant May Not 
Accept Disclaimed Property

 The disclaimant must not have accepted any benefit of the disclaimed property.  
Acceptance can include:

 Using the property. However, if the disclaimant already owned an interest in the 
property, for example as a joint tenant, the disclaimant's continued use of the 
property does not preclude a disclaimer of a newly acquired interest.

 Accepting the income from the property, for example, by withdrawing funds 
from a brokerage account (although a partial disclaimer may still be possible).

 Directing others to act with respect to the property (i.e., directing a broker to sell 
certain stock).

 Accepting any benefit in return for making a disclaimer, either from the estate of 
the decedent or from third parties. 

 Acting as a fiduciary, but only if the fiduciary has the ability to direct the 
enjoyment of the property. Actions as a fiduciary to preserve or maintain 
property are not acceptance.
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Third Test (Continued) 

 Acceptance does not include:

 Accepting bare legal title. A disclaimant is not deemed to accept the property if, 
under local law, title to real estate vests immediately in a beneficiary at the death 
of a decedent. 

 Accepting income from gifted or inherited property providing that the 
beneficiary disclaims the property within nine months of attaining age 21.

 Taking the required minimum distribution (RMD) amount of decedent's 
individual retirement account, as long as the disclaimant timely disclaims some 
or all of the remaining IRA and states that acceptance of the RMD amount did 
not constitute acceptance of the IRA. See Rev. Rul. 2005-36.
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Fourth Test:  Disclaimant May Not 
Direct Disclaimed Property 

 The property must pass without any direction by the disclaimant. The property also 
must pass to someone other than the disclaimant, unless the disclaimant is the 
original transferor's spouse. 

 If a disclaimer document specifies the persons who are to receive the disclaimed 
property and state law disregards that language as precatory, the disclaimer can 
still be qualified. 

 A disclaimant can hold the power to distribute the disclaimed property in a 
fiduciary capacity if the power is limited by an ascertainable standard. However, 
if the disclaimant's power is not so limited, the disclaimer is not qualified. 
Powers in trusts, like interests in trust, can be disclaimed.
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Fourth Test (Continued)

 Unlike other disclaimants, a surviving spouse can effectively disclaim, even if 
the property will pass to a trust for the benefit of the surviving spouse. For 
example, a spouse can disclaim property that will pass into a trust eligible for a 
QTIP election, as long as the trust does not give the spouse the power to direct 
the remainder (i.e., by a limited power of appointment). If the QTIP trust does 
include that power, that power can also be disclaimed so that the overall 
disclaimer is qualified. 

 Multiple disclaimers by the same heir may be required to meet this test. For 
example, to effectively disclaim property, a disclaimant may need to disclaim 
both a specific bequest in a will and that same property again as an intestate heir. 
In the case of minor beneficiaries, guardians may need to be appointed. 
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Fifth Test:  State Law Validity Test

 Disclaimer must pass the state law validity test or fall within a specific exception to 
that test.

 A transfer that otherwise satisfies the qualified disclaimer requirements, and that is to 
a person who would have received the property had the transferor made a qualified 
disclaimer, is treated as a qualified disclaimer. This provision for a “putative 
disclaimer” introduced some uniformity for federal tax disclaimer purposes so that 
shorter state disclaimer time limitation periods no longer prevent a federal disclaimer 
if a qualifying transfer is made within nine months. Property must still pass under 
state law, and any other state law requirements must be fulfilled. 

 If the potential disclaimant is, or might become, insolvent, review state law to 
determine if the disclaimer is permissible.

 If the potential disclaimant is receiving, or might receive, any federal or state 
benefits, consider the effect of the disclaimer on his or her eligibility.
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Fifth Test (continued)

 Caution is indicated when considering a disclaimer by a surviving spouse into a trust 
for his or her benefit under this “putative disclaimer” provision, as it is not cross-
referenced to the Code provision allowing a spouse to disclaim to a trust for his or 
her benefit.
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Generation-Skipping Transfer Tax 
Predeceased Ancestor Exception

 Many state laws treat a disclaimant as having died for purposes of determining who 
is entitled to the disclaimed property. However, a disclaimant is not treated as 
deceased for purposes of the predeceased ancestor exception under the generation-
skipping transfer tax rules. Consider the generation-skipping transfer tax 
consequences when contemplating a disclaimer that would pass property from a 
decedent to a skip person.
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The Most Common Reasons To Use 
Disclaimers

 Disclaimers may be the right post-mortem (or post-gift) planning tool in a number of
situations, including allowing the heirs to change an estate plan that may no longer 
meet the family's needs or for a variety of tax or personal reasons. The most common 
reasons include:

 Spouse may need more resources: The estate plan (or the lack of an estate plan) 
may not pass sufficient property to a surviving spouse. Either the spouse may 
need additional resources, or the estate may be exposed to estate tax that could 
be avoided or deferred if more property qualified for the estate tax marital 
deduction.

 Named heir's generosity: The heir receiving the property may not need the 
entire inheritance and, therefore, may desire to share it with other family 
members. An heir in a higher income tax bracket may prefer to have the income 
taxed to other family members with lower income tax brackets (consider federal 
and state). Consider using a disclaimer to include a pretermitted heir. 21



Common Reasons (Continued)

 Use previously taxed property estate tax credit: If spouses die (or are likely to 
die) in quick succession, a disclaimer may allow the use of the previously taxed 
property credit, thus reducing the overall estate tax burden. This assumes that the 
surviving spouse was not terminally ill at the death of the first spouse. 

 Use portability: A disclaimer by a surviving spouse, when integrated with 
portability planning, may decrease the overall estate tax burden on the family. 
Among the reasons to consider this is if the decedent's state estate tax exemption 
would otherwise go unused. 

 Pass property to charity: If a will or trust includes charitable provisions, a 
disclaimer may increase the amount passing to charity, thus increasing the estate 
tax charitable deduction. Also, if the charitable bequest is not in the correct form, 
a disclaimer may allow the estate tax charitable deduction. See the special 
provisions below, for property disclaimed that will pass to a private foundation.
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Common Reasons (Continued)

 Increase basis: If a donee receives a gift from a donor, the donor dies shortly 
after the gift, and the donee was to receive the property anyway under the donor's 
will, the donee may consider disclaiming the property from an income tax 
perspective. Since the disclaimer retroactively returns the property to the donor's 
estate, the property is included in the donor's taxable estate and, therefore, is 
treated as any other property acquired from a decedent (with a stepped-up basis).

 GST planning: The estate plan may not use the decedent's generation-skipping 
tax exemption. A disclaimer by the decedent's children may pass property to the 
decedent's grandchildren, thus saving future transfer taxes at the children's death.

 Reduce estate taxes by increasing the charitable deduction: The disclaimant 
may value the estate tax charitable deduction for the decedent's estate more than 
the receipt of certain property.
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Common Reasons (Continued)

 Preserve special use valuation: To preserve the special use valuation available 
under §2032A, nonqualified heirs may disclaim their interests in the property or 
the estate.

 Preserve Subchapter S election: To preserve a Subchapter S election, non-
qualified shareholders (i.e., non-resident aliens) could disclaim their interests in 
the stock.

 Adjust trustee powers: A trust may include powers that would have unwanted 
consequences. Those powers can be disclaimed.
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Disclaimed Property Passing to 
Private Foundations

A disclaimer is not qualified if the disclaimant can direct beneficial enjoyment of 
the property, including participating in choosing the charity to receive grants from a 
private foundation through the disclaimant's position on a foundation board or 
committee. For a disclaimer that would pass property to a private foundation under 
a will or trust, the disclaimant may need to resign from the foundation board, or the 
foundation may need to segregate the disclaimed funds.

Practice Tip: If drafting a will or trust in anticipation of a disclaimer, consider a 
donor-advised fund rather than a private foundation because the disclaimant can be 
the fund advisor without disqualifying the disclaimer. See PLR 200518012.
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Income Tax Effect of Disclaimers

If a disclaimer is qualified, the original gift or bequest is deemed not to have 
occurred for transfer tax purposes. However, the income tax consequences are not 
as clear. If the donee accepts any income from the property, the disclaimer would 
not be qualified. But what if the income is deposited in an account and the donee (or 
beneficiary) later effectively disclaims their interest in the account? Is the 
disclaimant still taxable on the income, or is the person who retroactively owns the 
property taxable on it? If the property was part of an estate, the estate will likely 
report the taxable income because the property subject to a disclaimer would not 
likely be distributed before the nine-month deadline (at least in a substantial estate).
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Consequences of Failed 
Disclaimers

 If the disclaimer is invalid under state law, then the disclaimant still owns the 
property that he or she attempted to disclaim.

 If the disclaimer is valid to transfer the property under state law, but failed to be a 
qualified disclaimer under §2518, the individual who disclaimed will be deemed to 
have made a taxable gift to the recipients of the property. The original transfer is still 
deemed to occur as well.
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Reporting

 If filing Form 706, United States Estate (and Generation-Skipping Transfer) Tax 
Return, and the marital or charitable estate tax deduction was increased because of 
the disclaimer, attach a copy of the disclaimer to Form 706 and check the appropriate 
box on Schedule M or Schedule O as appropriate.

 If filing Form 706, and the charitable estate tax deduction was increased and property 
passed to a private foundation because of the disclaimer, consider attaching any 
supplemental documents such as board resolutions establishing a separate fund for 
the disclaimed funds.

 If filing Form 706, it may be advisable to attach any disclaimers even if not required, 
to explain the differences between the estate documents and the schedule of heirs’ 
amounts received from the estate on page 2 of the Form 706. This may reduce 
questions when the IRS reviews the return and for future readers of the Form 706.
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Reporting (Continued)

 Although not required, the disclaimant may consider filing Form 709, United States 
Gift (and Generation-Skipping Transfer) Tax Return, and reporting the disclaimer as 
a non-gift to start the gift tax statute of limitations. Attaching the disclaimer is not 
required, but may be advisable in the interest of adequate disclosure under Reg. 
§301.6501(c)-1(f)(4).

 If the disclaimed property was an inter vivos gift, the original donor may consider 
filing Form 709 and reporting the disclaimer as a non-gift to start the gift tax statute 
of limitations. Attaching the disclaimer is not required, but may be advisable in the 
interest of adequate disclosure under Reg. §301.6501(c)-1(f)(4). 
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