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Agenda

• The issue:  what are the consequences of 
contract rejection for the Debtor and its 
counter-party?

• Overview of executory contract framework 
codified at 11 U.S.C. § 365

• Exposition of how the Supreme Court 
modified this framework in Tempnology

• Consideration of Tempnology and its 
progeny, and the consequences for 
contract drafting and enforcement 
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Introduction 

• Our General Premise: 

o The Supreme Court has forcefully held that 
contract rejection is not sufficient to defeat 
vested property rights 

o The creation of vested property rights 
therefore become the mission critical goal of 
every contract negotiation with a financially 
stressed party 
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Executory Contract 
Framework under Bankruptcy 
Code 365

Assumption

• Keep & continue 
performance

• Requires cure and 
adequate assurance 
of future 
performance

Assumption & 
Assignment

• Assume and assign 
to another party to 
continue 
performance by 
assignee

• Requires cure and 
adequate assurance 
of future 
performance

Rejection

• Breach and stop 
performing

• Results in rejection 
damages claim 
(365(g))

• Certain provisions 
provide express 
protections  for 
counterparties:  
365(h) and 365(n)

4
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Section 365(h)(1)(A)(ii)

If the trustee rejects an unexpired lease of real 
property under which the debtor is the lessor and—

. . . 

(ii)if the term of such lease has commenced, 
the lessee may retain its rights under such lease 
(including rights such as those relating to the amount 
and timing of payment of rent and other amounts 
payable by the lessee and any right of use, 
possession, quiet enjoyment, subletting, assignment, 
or hypothecation) that are in or appurtenant to the 
real property for the balance of the term of such lease 
and for any renewal or extension of such rights to the 
extent that such rights are enforceable under 
applicable nonbankruptcy law. . . . . 
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Section 365(n)

If the trustee rejects an executory contract under which 
the debtor is a licensor of a right to intellectual property, 
the licensee under such contract may elect—

. . . 

(B)to retain its rights (including a right to enforce any 
exclusivity provision of such contract, but excluding any 
other right under applicable nonbankruptcy law to 
specific performance of such contract) under such 
contract and under any agreement supplementary to 
such contract, to such intellectual property (including 
any embodiment of such intellectual property to the 
extent protected by applicable nonbankruptcy law), as 
such rights existed immediately before the case 
commenced, for—

(i)the duration of such contract; and

(ii)any period for which such contract may be extended 
by the licensee as of right under applicable 
nonbankruptcy law.
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Tempnology:  The Prequel 

• Section 365(n) specifically references 
“Intellectual Property”

• Bankruptcy Code defines Intellectual 
Property to include patents and trade 
secrets, but trademarks are not listed.  See 
11 U.S.C § 101(35A).

7



www.lockelord.com

Are trademark licensees 
entitled to 365(n) protections?

Licensee retains its rights 
following rejection 

Licensee’s rights are 
extinguished post-rejection 

• Rejection under Section 365(g) is 
not termination. See Sunbeam 
Prods., Inc. v. Chi. Am. Mfg. LLC, 
686 F.3d 372 (7th Cir. 2012); See 
also In re Exide Techs., 607 F.3d 
957 (2010) (Ambro, J., 
concurring).

• Section 365(n) can be read to 
apply to trademark licenses. See 
In re Crumbs Bake Shop, Inc., 522 
B.R. 766 (Bankr. D.N.J. 2014) 
(holding bankruptcy courts may 
exercise their equitable powers to 
decide whether a trademark 
licensee retains rights to use the 
licensed trademarks post-
rejection).

• Under a plain language reading
of Section 365(n), its protections 
do not apply to trademark 
licensees. See In re Tempnology, 
LLC, 879 F.3d 389 (1st Cir. 2018); 
See also In re Old Carco LLC, 406 
B.R. 180, 211 (Bankr. S.D.N.Y. 
2009); See also In re HQ Glob. 
Holdings, Inc., 290 B.R. 507, 513 
(Bankr. D. Del. 2003); See also 
Lubrizol Enters., Inc. v. Richmond 
Metal Finishers, Inc., 756 F.2d 
1043 (4th Cir. 1985).
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Tempnology: The Facts & The 
Issue

• Tempnology, LLC manufactured clothing and 
accessories marketed under the brand 
“Coolcore” using trademarks (e.g., logos and 
labels) distinguishing the clothing and 
accessories from other athletic gear.  

• Tempnology, LLC entered into an agreement 
with Mission Product Holdings, Inc. which gave 
Mission a non-exclusive license to use the 
Coolcore trademarks. 

• In September 2015, Tempnology filed for 
chapter 11 relief and shortly thereafter sought 
to reject the non-exclusive license. 

• “The question is whether the debtor-licensor’s 
rejection of that contract deprives the licensee 
of its rights to use the trademark.” 139 S.Ct. 
1652, 1657 (2019). 

9
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Tempnology : The Ruling

• Supreme Court views the question as 
answered by Section 365(g), mooting the 
365(n) question. 

• Rejection has the same result as a 
contractual breach outside of bankruptcy 
because Section 365(g) provides that 
rejection is a pre-petition breach.  

• Rights previously granted cannot be 
unwound. 

10
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Tempnology: The Ruling

• “Rejection of a contract – any contract – in 
bankruptcy operates not as a rescission but as 
a breach.” Id. at 1161. 

• “By insisting that the same counterparty rights 
survive rejection as survive breach, the rule 
prevents a debtor in bankruptcy from 
recapturing interests it had given up.” Id. at 
1663. 

• “[W]e hold that under Section 365, a debtor’s 
rejection of an executory contract in 
bankruptcy has the same effect as a breach 
outside of bankruptcy. Such an act cannot 
rescind rights that the contract previously 
granted.” Id. at 1666. 
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Tempnology: The Rationale

• If rejection were a rescission rather than 
breach, it would undermine the avoidance 
action powers in Sections 544-554 of the 
Bankruptcy Code.  Those powers provide the 
ways debtors can unwind pre-petition 
transactions.  

• No negative inference should be drawn from 
the omission of “trademarks” from Section 
365(n). Instead, rely on the plain language of 
Section 365(g). 

• Section 365 governs all executory contracts, 
not just trademark licenses.  Specific aspects of 
trademark law (quality control or risk of 
invalidation) do not determine the result.  

12
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Tempnology: The Concurrence 

• Justice Sotomayor wrote a concurrence 
agreeing that rejection constitutes breach 
and not rescission.   

• She wrote to clarify that rejection of a 
trademark license agreement could result 
in rescission if the contractual terms or 
applicable state law provided for that 
rescission upon a breach. 

• Noting that rights of rejected trademark 
license may be more expansive than those 
under 365(n), which requires waiver of 
certain setoff payments, etc. 
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Tempnology: The Dissent 

• Justice Gorsuch dissented arguing the case 
should not have been accepted because 
the license expired rendering any claim 
moot.   
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Tempnology: Applying the 
Ruling

• Supreme Court was presented with a 
dispute as to whether Section 365(n) 
protected trademark licensees

• By deciding the issue under Section 365(g), 
the Court articulated a much broader 
statement as to the consequences of 
contract rejection

• The Court’s holding recognizes that, 
because rejection does not amount to 
termination or rescission, vested property 
rights necessarily survive rejection

15
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Tempnology:  Applying the 
Ruling

• In the post-Tempnology world, there is a 
difference between vested property rights 
and contractual promises to provide future 
goods and services

• Vested property rights survive rejection; 
executory promises do not

• This distinction has consequences for 
negotiation, drafting and enforcement 
across multiple industries and contexts 

16
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Midstream Gas Gathering 
Agreements: Subject to rejection? 

17

In re Sabine Oil & Gas Corp., 550 B.R. 59  (Bankr. S.D.N.Y. 2016) (Interpreting Texas 
law and holding that midstream gas gathering agreements at issue did not create 
covenants running with the land and could be rejected) (aff’d 734 Fed. Appx. 64 (2d 
Cir. 2018)

In re Badlands Energy, Inc., 608 B.R. 854 (Bankr. D. Colo. 2019) 

Finding that the gathering and processing agreement at issue created real property 
covenants that could not be rejected. 

In re Alta Mesa Res., Inc., 613 B.R. 90 (Bankr. S.D. Tex. 2019)  

Debtor cannot reject a midstream agreement that includes covenants that run with 
the land under state law.

In re Southland Royalty Co. LLC, 623 B.R. 64 (Bankr. D. Del. 2020) 

Agreements at issue did not include covenants that run with the land, but if they did, 
the agreements could still be rejected under Tempnology.

In re Sanchez Energy Corp., 2021 WL 1822708 at *8-9 (Bankr. S.D. Tex. May 6, 2021) 

Real property covenants provide an example of the type of contract right that survives 
rejection” but “the presence of a real property covenant does not hinder a debtor’s 
right to reject its future performance duties under an executory contract.” 
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Tempnology’s Progeny: In re 
Orama Hospitality Group Ltd. 

• “It seems incongruous that the Bankruptcy 
Code would grant the debtor the right to reject 
(and thus breach) a contract while preserving 
the right of the counterparty to compel specific 
performance of the same contract.” Mitsuwa 
Corp. v. Orama Hospitality Grp. Ltd. (In re 
Orama Hospitality Grp. Ltd.), 601 B.R. 340, 349-
50 (Bankr. D.N.J. 2019). 

• Distinguishing Tempnology’s ruling that the 
non-debtor could continue to use rights 
granted to it post-rejection from Mitsuwa’s 
attempt to compel the debtor to perform a 
contractual obligation that was unperformed. 
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Tempnology’s Progeny: In re 
Avianca Holdings SA

• Rejection would permit Avianca to 
discontinue future performance under a 
rejected agreement. 

• Rejection would not permit Avianca to 
unwind or avoid the prior transaction with 
USAV and therefore does not eliminate the 
obligation to transfer all receivables 
generated under existing credit card 
processing agreements, a right sold in 
2017.  
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What exactly is left post-
rejection? 

• For the contract counterparty? 

o In re Thorp, 624 B.R. 726, 737 (Bankr. D. N.M. 2020) (rejection of a City 
of Santa Fe Inclusionary Zoning Housing Opportunity Program Resale 
Agreement did not terminate lien granted or right of first refusal 
thereunder to purchase property). 

o HCB Enterprises, LLC v. Dickey’s Barbecue Restaurants, Inc. 2020 WL 
3643430 (Bankr. D. Nev. July 6, 2020) (finding arbitration clause 
survives rejection ). 

• For the debtor? 

o In re Ann Arbor Consultation Services, Inc., 614 B.R. 789, 800-801 
(Bankr. E.D. Mich. 2020) (holding chapter 7 trustee could not exercise 
option to purchase under lease post-rejection). 

• Options present an interesting set of issues under Tempnology.  Are 
they vested property rights, executory contract obligations, or both?  
Does the status of the option differ post-rejection, depending on 
whether the option has been executed or not?

• At some point, if the full set of contractual rights and remedies 
survives rejection for both parties, the whole idea of rejection is 
negated. 
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Tempnology’s Progeny: In re 
Nine Point Energy Holdings 

• United States District Court for the District of Delaware affirmed 
Bankruptcy Court findings that:

o Rejection of an agreement constitutes a rejection of every term in the 
agreement

o Non-debtor party to rejected MSA could not enforce exclusivity-type 
provision (referred to as “Dedications”) following rejection. 

o “[Tempnology] stands for the proposition that rejection cannot restrain 
a non-debtor’s use of its contractual rights that do not depend on the 
debtor’s future performance; it does not allow a non-debtor to force 
the debtor to perform under a contract after its rejection.” In re Nine 
Point Energy Holdings, Inc., 2021 WL 3269210 *8 (D. Del. July 30, 2021)

o Distinguishing Tempnology because, “’in this case under the express 
terms of the MSA, [counterparty] has no right to use the Interests and 
Dedications except in its performance of the contracts,’ which can 
occur only after the Debtors perform by extracting fluids and sending 
them to Caliber for processing and transportation.” Id. (quoting In re 
Nine Point Energy Holdings, Inc., 2021 WL 2212007 (Bankr. D. Del., June 
1, 2021). 

o Noting that non-debtor counterparty’s reading “would allow any 
contract counterparty to inoculate itself from the effects of rejection 
by including an exclusivity provision in its contract. Such a broad and 
overarching result would fundamentally impair a debtor’s ability to 
reorganize by forcing it to continue to perform under burdensome 
contracts, contrary to the purpose of § 365 of the Bankruptcy Code.” 
Id. 
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Strategies for Counterparties

• Identify where the value in the contract resides 
(technology, intellectual property, customer 
agreements, etc.)

• Negotiate for rights in these “crown jewel” assets, 
whether through licenses, bailments, partial 
assignments, liens or the like

• Plan for a scenario where the contract could be 
“severed” through rejection—into surviving 
property rights and disclaimed contractual 
obligations

• Plan for how to accomplish continued use of the 
crown jewel assets—without the benefit of the 
Debtor’s performance

22
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Through the Looking Glass:  How Can 
Rejecting Debtors Utilize Tempnology

• Under the logic of Tempnology, it can be 
argued that all vested property rights 
survive contract rejection

• Might that argument inure to the benefit 
of the rejecting Debtor?  What kind of 
property rights could the Debtor 
reasonably keep

• The Debtor in Tempnology certainly 
retained ownership of the trademarks it 
had licensed

23



www.lockelord.com

Through the Looking Glass:  How Can 
Rejecting Debtors Utilize Tempnology

• But what if the Debtor were a licensee or 
otherwise holding property of its 
counterparty?  Could the Debtor retain the 
benefit of the license or lease without cure 
and payment?

• It makes sense that a trademark licensor 
could retain the original IP it licensed

• But it would be madness for a rejecting 
Debtor to retain its counterparty’s property 
without payment or cure
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Through the Looking Glass:  How Can 
Rejecting Debtors Utilize Tempnology

• That outcome is likely avoided by the 
counter-party’s ability to move for stay 
relief, and to reclaim the property from the 
breaching party

• But we should recognize that, under the 
logic of Tempnology, it can be argued that 
rejection, by itself, does not divest the 
Debtor of its property rights
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