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I. INTRODUCTION

“My message for companies that think they haven’t been attacked is:  
‘You’re not looking hard enough.’ ”

James Snook, deputy director in the office for cyber security,  
UK Government cabinet office, London - April 2016

The last several years have taught us that no matter how strong your 
IT defenses are, no matter how well you train your employees, and no 
matter how much time or money you spend on network security, you will 
experience a breach.  It is not a matter of if, it is a matter of when.

Data breaches are expensive.  According to the 2016 Ponemon Institute 
Cost of a Data Breach Study, the average cost of a data breach in 2016 
was $7.01 million, up from $6.53 million in 2015.  A data breach may also 
result in business interruption losses, loss of intellectual property, fines 
and penalties, and significant harm to a company’s reputation.

For this reason, many companies turn to cyber liability insurance to try to 
minimize losses in the event of a breach. Unfortunately, cyber insurance 
policies are both complicated and rapidly changing. There is no standard 
policy form which means that the coverage offered by one insurer may 
(and often does) differ dramatically from that offered by another insurer. 
There is little agreement between insurers on what should be covered, 
when the coverage should be triggered or even how basic terms should be 
defined. 

These differences make understanding 
what is and is not covered very difficult. 
It also makes it nearly impossible (or at 
least foolish) to purchase this coverage 
based on price alone. Notwithstanding, 
a strong cyber liability insurance policy 
may offer significant protection to companies. In some cases, it may even 
save a company from financial and reputational ruin.

The purpose of this book is to provide a basic understanding of the 
complexities of cyber liability insurance and to offer some tips to help 
insureds obtain the strongest possible protection. As described in more 

Symantec discovered more than 
430 million new and unique 
pieces of malware in 2015.  This 
is a 36% increase from 2014.
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detail ahead, cyber liability insurance policies vary widely, with dramatic 
differences in coverage. As a result, the information below cannot and 
should not replace consultation with an experienced cyber liability 
insurance broker and an insurance attorney specializing in cyber liability 
insurance policy reviews.
 
Cyber Insurance – A Brief History

Cyber liability insurance is a relatively new concept. The first policies did 
not appear until the late 1990s and there have been constant changes 
to the forms and the protections offered ever since. Today, there are 
approximately 30 insurers that offer some type of meaningful cyber risk 
and data privacy coverage. However, the coverage provided varies wildly 
between different insurers. In addition, the market is in flux with new 
coverage types and new coverage forms appearing nearly as often as new 
cyber claims are reported.

Because there is so much difference in the coverage, it is imperative that 
insureds understand what coverage they need, what coverage is being offered 
and what risks they will need to self-insure against even after they purchase 
coverage. It cannot be stressed enough that comparisons of cyber policies 
based on price alone are nearly meaningless for this line of coverage. 

The Rapid Growth of Cyber Insurance
The cyber insurance market has seen rapid growth over the last six years.  
In 2016, Advisen estimates that 65% of companies purchase some form 
of cyber insurance. This is an 85% increase from 2011 when only 35% of 
companies purchased the coverage.

Advisen’s Information Security and Cyber Risk Management – the Sixth 
Annual Survey on the Current State of and Trends in Information Security 

and Cyber Risk Management, October 2016

JP Morgan is a company that has 2,000 people dedicated to cyber security. 
They have spent $250 million dedicated to cyber security. They did everything 
right, and they still got hacked

Erik Avakian, Chief Information Security Officer, Commonwealth of 
Pennsylvania, USA - Sept 2015
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II. OVERVIEW OF A TYPICAL CYBER LIABILITY 
INSURANCE POLICY

Cyber insurance policies generally contain both first-party and third-party 
coverage. First-party coverage insures against an insured’s own losses such 
as the cost to notify insureds of a cyberattack or lost business income 
resulting from a breach or cyberattack. Third-party coverage insures 
against liability to third-parties caused by a breach or cyberattack. 

Not all coverage grants are available to all insureds. For example, strong 
business interruption coverage may be extremely difficult to find for a 
large retail business. 

It is also important to know that the pricing for this coverage may vary 
significantly depending on the current market conditions. In fact, quoted 
premiums may vary significantly by insurer for the same risk. It is not 
uncommon to see quotes that are 20% to 30% higher for a risk from one 
insurance carrier to the next. Given this volatility, it is imperative that 
insureds work with an experienced advisor who knows which markets will 
be interested in and competitive for the risk.

 A. What is Covered 

Perhaps the easiest way to understand what is covered by a cyber liability 
insurance policy is to break down the various coverage grants into three 
general categories. The first category contains the essential coverage 
grants – the coverage necessary to stop and contain a data breach and 
then respond to plaintiffs and regulators who allege they were injured by a 
data breach. The second category includes first-party losses to the insured 
company as a result of the breach (e.g., business interruption coverage). 
The final category of coverage grants includes coverage for theft/property 
loss. This category is similar in some respects to crime and general liability 
coverage.

Different insurers may label these coverage grants differently. Some will 
split them out into different coverage parts with different limits and 
retentions and some will only offer some of the protections. The lack of 
uniformity is part of the reason that comparing cyber liability insurance 
policies can be so difficult. 
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  1. The Essential Coverage Grants

   a)  Loss Containment Coverage

    • Forensic Investigation Coverage

Covers the costs and expenses related to determining 
whether a cyberattack has occurred, how it occurred, 
and how to stop the attack/loss of data. Some policies 
also cover work needed to prevent future breaches.

    • Crisis Management Costs

Covers crisis management and public relations 
expenses to assist in managing and mitigating a cyber 
event. Some policies will also cover the costs related 
to setting up a post breach call center.

   b)  Third-Party Liability Coverage

    • Notification / Credit Monitoring Costs 

Covers costs related to notifying customers and 
others about a cyber event as well as any mandatory 

1. Essential Coverage  
    Components

• Loss Containment 
• Third-Party Liability 
• Regulatory Defense and 

Penalties
• Online Media Liability 

Protection
• PCI Fines and Assesments

2. Business Interruption/Expense 
Coverage

• Network/Business Interruption
• Extra Expenses

3. Theft/Property Loss Coverage • Data Loss and Restoration 
• Cyber Extortion
• Computer Fraud
• Improper Electronic Transfer of 

Funds
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credit/fraud monitoring expenses. Most policies 
will cover credit monitoring for one year. Some 
policies will also cover costs necessary to restore 
stolen identities.  Insureds should be sure that their 
insurance will provide credit monitoring from as 
many credit monitoring services as are required by 
law. Many cyber policies only provide for one credit 
monitoring service.

    • Litigation and Privacy Liability Expenses

Covers defense costs, judgments, settlements and 
related liabilities caused by plaintiffs who bring suit 
against the insured for various theories of recovery 
due to the cyber event.

Some policies only provide this coverage if there 
is theft of data (e.g., a hacker obtains personally 
identifiable information). Other policies will provide 
this coverage even if there is an intrusion without 
theft. This is an important distinction and may result 
in a significant difference in the coverage provided. 

   c)  Regulatory Defense and Penalties Coverage

    • Regulatory Defense and Penalties Coverage

Covers defense costs to prepare for and defend 
against regulatory proceedings including legal, 
technical and forensic work. Some policies also cover 
certain fines and 
penalties that 
may be assessed 
against the 
insureds as well 
as costs related 
to responding 
to government 
inquiries about 
the cyber event.

Coverage Tip
Be sure that your policy covers 
damage inflicted on a third-party 
(i.e., transmitting a virus to a 
third-party computer system. Not 
all policies offer this and some 
only offer it by endorsement.
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Cyber liability insurance is one of the few insurance 
policies that will cover fines and penalties. This is 
extremely valuable when dealing with regulators 
from multiple states who are enforcing different and 
even inconsistent laws.

   d)  Online Defamation, Copyright and Trademark Infringement  
        Coverage

    • Online    Defamation,    Copyright   and   Trademark  
     Infringement

Covers costs related to claims of defamation, 
copyright and trademark infringement for material 
published on the insured company’s website. This 
coverage is not for losses related to a data breach 
or intrusion. Instead, it is for improper use of 
information by the insured company. For example, 
if the company’s website uses a photo of a customer 
without the customer’s permission.

The coverage is generally only available for website 
activities – it does not cover print or other types of 
media.

Special Note About PCI Fines
The Payment Card Industry Data Security standard (PCI DSS) is a set 
of security standards intended to make sure that all companies that 
use credit card information do so in a secure manner. Failure to comply 
with the PCI DSS standards may result in significant fines and penalties. 
Unfortunately, many insurers place a sublimit on their coverage for PCI 
fines.  This can have real consequences for an insured who purchases 
$10 million in coverage that may only have $250k in coverage for a PCI 
assessment. Insureds are well advised to carefully consider how much 
coverage they have and need for this exposure. 
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  2. Business Interruption and Expenses Coverage

    • Network Business Interruption Coverage

Covers lost income and operating expenses due to a 
“material interruption or suspension” of an insured’s 
business caused by a “network security failure.” 
Definitions of “material interruption” and “network 
security failure” vary greatly between policies. For 
example, some policies will only include a data 
breach whereas others will also include introduction 
of a virus or other type of disruption.

What is covered may also vary significantly. Depending 
on the policy, coverage may be available for: (1) income 
lost when the insured cannot sell its product because 
its computer system failed; (2) dependent business 
interruption; or (3) extended business interruption. 
Currently, only a few insurers offer dependent and 
extended business interruption coverage on their 
policy forms. 
Some insurers 
only offer these 
extensions by 
endorsement 
and some will 
not offer the 
coverage.

    • Expense Coverage

Covers certain expenses necessary to expedite 
recovery from an electronic disruption. Covered 
expenses are generally fairly limited and subject to 
lower limits of liability. Some policies only cover 
these expenses if the expense “reduces” the loss. This 
is tricky since it is often hard to know whether an 
extra expense will reduce the loss at the time the 
expense is incurred. 

Coverage Tip
Some insureds purchase business 
interruption because it provides 
an added incentive to the insurer 
to handle and resolve claims more 
expeditiously. 
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  3. Theft / Property Loss Coverage

    • Data Loss and Restoration Coverage

Covers the costs of retrieving and restoring data, 
hardware, software or other information damaged or 
destroyed in a cyberattack. 

Some policies will also cover damages caused when 
an employee accidentally erases data. This coverage 
does not apply if the employee acted intentionally. 
It also does not typically cover costs for upgrading or 
otherwise improving the software during a restoration 
process. 

    • Cyber Extortion / Ransomware Coverage

Covers costs related to hackers who attempt to 
extort money by threatening to release sensitive 
information/data if a ransom is not paid as well costs 
related to hackers who attempt to hold a network or 
data on the network hostage. Typically, this coverage 
will pay for: (1) the money necessary to meet the 
extortion demand; 
(2) the costs of a 
consultant/expert 
to negotiate with 
the extortionist; 
and (3) the costs 
of an expert to 
stop the intrusion 
and block future 
extortion attempts. 

This may be extremely valuable coverage since many 
companies have little or no experience negotiating 
with extortionists. 

Ransomware 
According to McAfee Labs’ 
2016 Threats Report, a single 
ransomware crime organization 
netted $121 million during the 
first half of 2016.
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    • Computer Fraud Coverage

Covers losses related to the loss or destruction of the 
insured’s data as a result of criminal or fraudulent 
cyberattacks. A typical scenario is where a hacker 
obtains information about an insured company’s 
client and uses that information to withdraw money 
from the client’s bank account through an ATM. 
This coverage grant does not cover fraudulent acts of 
employees, independent contractors or persons under 
the insured’s supervision. 

    • Improper Electronic Transfer of Funds Coverage

Covers lost income and operating expenses due to 
a material interruption or suspension of an insured’s 
business caused by a network security failure. This 
coverage grant requires the fraudulent transfer of 
funds from one financial institution to another. 

These last two coverage grants are increasingly 
difficult to obtain in off-the-shelf cyber liability 
forms.

 B. Bells and Whistles – Important Extras 

The number of companies 
purchasing cyber liability 
insurance has increased 
significantly in the last 
several years. As a result, 
some insurers have started 
offering their insureds access 
to specialized consultants 
such as data breach coaches, 
expert forensic and crisis 
management professionals and 
attorneys as an added benefit 
of purchasing coverage with their company. For some insureds, these 
specialized consultants and professionals may be extremely valuable. 

Coverage Tip
Insurance companies are uniquely 
suited to help handle and resolve cyber 
liability claims. Their relationships with 
specialists and experts in this area often 
allow their insured companies to resolve 
claims faster and for significantly less 
money than if an insured tried to handle 
a claim on its own.
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According to one study, companies that had insurance paid less than 
one-third as much to resolve claims than companies that did not have 
insurance. This may be because insured companies have access to these 
experienced professionals. 

The fact is that most companies are not set up to handle a data breach 
or other cyber-related claims on their own. Having access to known and 
vetted experts and professionals in the cyber/data breach fields, may save 
an insured time and money and may reduce losses or event help prevent 
future losses from occurring.

Many policies also offer insureds access to IT assessment services, system 
audits, training and compliance forums and even sample policies to 
respond to a data breach. Again, these “extra” services may be among the 
most valuable components of the coverage.

 C. What is Not Covered – Look to the Definitions (Not Just the Exclusions)

Each coverage grant in a cyber liability insurance policy will have its own 
set of exclusions that will apply. Typical exclusions and tips on how to 
negotiate those exclusions are discussed below. However, exclusionary 
language is not limited to the exclusions section. Insureds must also 
consider a policy’s definitions.

For example, in some policies, the term “computer system disruption” 
is limited to a data breach. In other policies, this term also includes 

Coverage Tip
Many companies have retained their own computer/forensic experts and legal 
professionals to review and/or vet their computer systems, apps and related 
services. Companies that have done so should check their policies to ensure 
that they will be allowed to use their preferred experts and professionals in 
the event of a data breach or intrusion. Some policies will only insure losses 
if the insured company uses one of the experts or professionals included 
on the policy’s “panel list.” This may be extremely frustrating to insureds. 
Fortunately, most insurers are willing to add an insured’s preferred expert 
and/or professional to the policy by endorsement if this is negotiated prior to 
when a claim is made. 
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the introduction of a virus or spam-mail. This could have significant 
implications for coverage. Although not technically an exclusion, the 
more narrow definition has a similar effect.

In fact, the definition section is often where many limitations on coverage 
appear in a policy. This makes comparing policies between insurers 
extremely difficult. It is also complicated because insurers rarely use 
the same terms for a specific concept. For example, one insurer may use 
the term “computer system disruption” whereas another uses “security 
failure.” This lack of uniformity makes comparing terms and coverage 
grants difficult. 

 D. Understanding Claims Made Coverage

Cyber liability insurance 
policies nearly all have at 
least some coverage grants 
written on a claims made 
basis. This means that for a 
claim to be covered, it must 
be made during the policy 
period and the wrongful act 
must occur after a pre-set 
retroactive date (generally 
the inception date of the 
first cyber liability policy 
provided by the insurer) but before the end of the policy term. Even within 
the policy period, insureds are generally required to give notice “as soon 
as practicable” and often within a set number of days. Although some 
policies may relax (or restrict) these requirements, claims made policies 
are extremely time sensitive. Thus, it is imperative that insureds recognize 
when a claim has been made and report such a claim promptly. Failure to 
do so may result in a denial of coverage.

To help soften the effect of claims made coverage, many policies permit an 
insured to provide notice of any “circumstance” that may give rise to a claim 
in the future. Giving notice of a circumstance is generally discretionary but 
it can have some advantages. For example, if a company properly notices a 
circumstance during the policy period, the insurer will generally consider a 
subsequent claim that arises from that circumstance to be “made” during the 

Coverage Tip
When purchasing cyber liability coverage, 
it is important to negotiate the retroactive 
date. Many policies only cover cyberattacks 
or data breaches occurring after the 
retroactive date. This may leave an insured 
without coverage for a network security 
breach that occurred, but was undetected, 
before the retroactive date.



12

policy period in which the insured provided the notice. This may allow a 
matter that does not become a formal claim until after the policy period has 
expired to be covered by the policy. The benefit of this is that subsequent 
policy limits will not be impaired by any claims arising from the noticed 
circumstances.

On the other hand, because giving notice of a circumstance creates a 
potential increase in exposure for the insurer, most policies demand a high 
degree of specificity about the circumstance in order for coverage to apply. 
Failure to provide sufficient details may result in coverage being denied by 
the current insurer and may trigger an exclusion in a future policy. This 
complicates the decision to report a circumstance, especially if the company 
is changing insurers or relevant coverage terms, including limit. In addition, 
it is possible that the insurer will count the potential, increased exposure 
from the notice of circumstances against the insureds. This could result in 
a higher renewal quote or, in a worst-case scenario, the refusal to quote the 
risk going forward.

 E. Understanding Duty to Defend Coverage

Some cyber liability policies are written on a “duty to defend” basis while 
others are written as “non-duty to defend.” A duty to defend policy means 
that the insurer (not the insured) controls the defense and claim strategy. 
Decisions such as which law firm to use, whether and how to defend a 
claim, and on what terms a claim should be settled are determined by the 
insurer in this type of policy. 

A non-duty to defend policy requires the insureds to retain and pay for 
counsel to defend a claim. The insurer will then reimburse the insured for 
its expenses. Many insureds prefer a non-duty to defend policy because it 
gives the insureds more control over the defense of the claim. However, 
this additional control comes with insurer oversight. The non-duty to 
defend policy also requires the insureds to obtain the insurers’ consent 
prior to incurring defense costs and/or agreement to a settlement. Failure 
to obtain that consent may leave insureds responsible for paying all or 
a portion of their expenses. In short, although the insured controls the 
defense, the insured must still work with its insurers if it hopes to have its 
expenses covered by the insurance policy. 
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Some companies may prefer a duty to defend policy – especially if they 
feel unequipped to handle a data breach on their own. However, it is 
generally best for insureds to request the option to defend claims on their 
own. At a minimum, insureds should consider requesting the right to 
control the defense of regulatory proceedings that may be covered by the 
cyber liability policy.

 F. Advancement / Reimbursement of Defense Costs

  1. Advancement Versus Reimbursement

Another concern raised by a 
non-duty to defend policy is 
how and when the insurer will 
handle the expenses. Some 
insurers will reimburse the 
insureds for their expenses, 
others will agree to advance 
such costs. The reimbursement 
approach requires the insured 
to pay expenses and then ask 
the insurer to reimburse them. 
This may put a burden on some 
insureds to front defense costs for several months until the insurer pays the 
reimbursement. For this reason, many insureds prefer advancement policies. 
With an advancement policy, the insurer pays the expenses directly to the 
defense firms so that the insured does not have to pay and then wait to be 
reimbursed. However, many insurers will require the use of a pre-selected 
“panel counsel” law firm before it will agree to advance defense costs. Some 
insureds like this, others do not. 

Most reimbursement and advancement clauses are subject to two conditions: 
(1) the parties must agree to an appropriate allocation of the defense costs 
(i.e., covered and uncovered losses), with only covered losses subject to 
reimbursement/advancement, and (2) the insurance company must receive 
the insureds’ agreement to repay the insurance company if it is ultimately 
determined that the insureds’ losses are not covered by the policy. 

Allocation is necessary if a lawsuit involves both covered and uncovered 
claims. Similarly, allocation is necessary if a lawsuit names both insured 

Coverage Tip
Make sure that your reimbursement or 
advancement provision specifies when 
payment by the insurer must occur. 
Some forms say payment must be 
made within 60 days, others say only 
that payment must be made prior to the 
final resolution of the claim. The latter is 
much less preferable.
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and uninsured persons as defendants, and both parties are represented by 
the same law firm. For this reason, a common reimbursement/advancement 
clause provides that if the insureds and the insurance company can agree 
on an allocation between covered and uncovered losses, the insurer will 
advance, on a current basis, the amount allocated to covered loss. If the 
parties are unable to agree, a typical reimbursement/advancement clause 
will require the insurance company to pay only the portion of defense costs 
it deems reasonable until a different allocation is determined by negotiation, 
arbitration or a judicial proceeding. Some parties will give the insured the 
option of submitting an allocation dispute to binding arbitration.

Some cyber liability policies require the insured to guarantee the 
undertaking. For example, one advancement provision provides as follows:

As a condition of any advancement of defense expenses, the insurer 
may require a written undertaking on terms and conditions satisfactory 
to the insurer guaranteeing the repayment of defense expenses paid on 
behalf of the insured if it is finally determined that Loss incurred by 
such insured would not be covered by this policy (emphasis added).

An insurer could argue that the guarantee of repayment translates into the 
need to collateralize the advancement. Obviously, this could be problematic 
as many insureds may lack sufficient collateral to support the advancement 
of what could be millions of dollars worth of defense fees. Although it 
is debatable whether an insurer would be successful with this argument, 
insureds should be cautious about agreeing to such a provision. 

  2. Defense Costs Within the Policy Limit

Finally, it is important to remember that defense costs generally erode the 
policy limit. Thus, every dollar spent defending a claim reduces the limit 
available to resolve any liability payments for the matter. For example, if a 
policy has a $1 million limit and $400,000 is spent on defense costs, only 
$600,000 would be left to satisfy any judgment or settlement in the matter.

This is a particularly important point for cyber liability insurance policies 
because many cyber policies have multiple coverage grants with separate 
retentions, limits and conditions. Insureds should keep this in mind when 
selecting what limits and what aggregate of coverage they need.
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Traditional United States Model
Layered or Stacked Insurance

Excess Insurer 4 $10M excess $40M

Excess Insurer 3 $10M excess $30M

Excess Insurer 2 $10M excess $20M

Excess Insurer 1 $10M excess $10M

Primary Insurer $10M primary limit

Traditional United Kingdom  
Model Quota Share Insurance

$50M

Insurer E – 20% of loss

Insurer D – 20% of loss

Insurer C – 20% of loss

Insurer B – 20% of loss

Insurer A – 20% of loss

III. TYPICAL STRUCTURE FOR A  
CYBER INSURANCE PROGRAM

Insureds who seek more than $10 or $15 million in cyber liability insurance 
coverage will generally need to purchase coverage from multiple insurers. 
This is because few insurers today are willing to provide more than $10 or 
$15 million of coverage for any one risk. 

In the United States, insureds that desire more than $10 or $15 million in 
coverage typically layer or stack insurers. The first layer (or primary policy) 
will set forth the general terms and conditions for the entire program. 
Excess policies provide any needed additional limit. In this model, the 
primary insurer bears 100% of the risk of loss up to its limit. Then, the first 
excess insurer will bear 100% of its layer on, and so on. 

One alternative to the layered structure is a quota share program. This 
is more popular in Europe and rarely used by most United States-based 
insurers. A quota share program allows the insurers to share the risk across 
a program in proportion to the premium they receive. This may be easiest 
to understand graphically:
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IV. UNIQUE COVERAGE ISSUES FOR CYBER INSURANCE

 A. Cross Over With Other Types of Insurance Coverage

Cyber liability policies are not the only place where an insured 
might find coverage for a cyber event. Depending on the losses and/
or allegations, several other types of insurance policies may also 
respond to a cyber-related claim.

  • Directors and Officers (D&O) Coverage

One of the largest 
potential exposures 
in the wake of a 
cyber event has 
turned out to be 
derivative actions 
against the board of 
directors for failure 
to exercise proper 
business judgment 
in preparing for 
or dealing with a 
cyber event. These 
types of derivative 
claims may be 
covered under a D&O policy. Other third-party claims 
against the directors and officers of the insured company may 
also be covered by a D&O policy.

  • Errors & Omissions / Professional Liability Insurance (E&O)  
   Coverage

An E&O policy may provide some cross-over coverage for 
a cyber claim. For example, law firms have a duty to keep 
their clients’ information confidential. Failure to keep 
personally identifiable information confidential as a result 
of a data breach may be covered by a law firm E&O policy. 
However, some insurers have denied such claims arguing 
that a data breach is not caused by a wrongful act by the law 

Providing Notice
Since late notice may result in a total 
loss of coverage, knowing when you 
must provide notice on a claims made 
policy is extremely important. This can 
be confusing with cyber claims, which 
can touch on multiple lines of coverage. 
Generally, it is best to provide notice to 
all potential insurers at the time of the 
breach to help ensure that an insurer 
cannot claim that the notice was 
provided too late to be covered. 
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firm. Regardless, even the broadest E&O policies are unlikely 
to provide notification/credit monitoring coverage or full 
coverage for forensic investigations. As such, a cyber policy 
will likely be needed for full protection.

  • Commercial General Liability (CGL) Coverage

Many CGL policies offered at least some coverage for a cyber 
event. For example, many CGL policies covered invasion 
of privacy or privacy/confidentiality allegations. Currently, 
however, most CGL policies add an exclusion for cyber 
events making coverage for a cyberattack increasingly rare 
under a CGL policy. 

  • Fiduciary Liability (FI) Coverage

Certain provisions of the Health Insurance Portability and 
Accountability Act (HIPPA) and the Health Information 
Technology for Economic and Clinical Health (HITECH) 
Act require prompt notice of a data breach or privacy event 
and provide strict penalties for failure to comply with the 
laws. A strong FI policy may respond to some of the notice 
expenses as well as certain penalties from a cyber event. 
However, as noted with E&O coverage, it is unlikely that a 
FI policy would cover notification/credit monitoring or full, 
forensic investigations.

  • Employment Practices Liability Insurance (EPLI) Coverage

EPLI policies may cover certain allegations by employees that 
the company failed to protect their personally identifiable 
information. This is highly dependent on the allegations 
made by the employees. Some EPLI policies may also provide 
coverage for third parties. However, these protections 
are generally only available where the plaintiff can show 
discrimination or harassment. EPLI policies are also unlikely 
to cover credit monitoring or notification costs.
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  • Crime / Fidelity Coverage

Finally, it may also be possible to find some coverage for a 
cyber event/data breach under a crime/fidelity policy. Again, 
this is dependent on the damages alleged. For example, some 
crime policies will include a computer fraud rider that may 
allow coverage for certain expenses related to customer 
communications, public relations, lawsuits, regulatory defense 
costs, and fines imposed by credit card vendors.

 B. Social Engineering Fraud / Phishing Coverage

One of the more common 
and costly potential coverage 
gaps is the lack of coverage for 
“voluntary transfers” related 
to social engineering fraud or 
phishing attacks. 

There are many variations on 
this scam but essentially, the 
CFO receives what appears 
to be a legitimate email from 
a client or vendor asking the 
CFO to wire money to an 
account. The email often looks 
completely real and, in fact, 
is often the result of a hacker 
breaking into the client or vendor’s system, allowing the hacker to send 
messages from the client or vendor’s actual email address. Only after 
wiring the money (often multiple transfers and increasingly larger sums) 
does the CFO learn that he or she has become a victim of fraud.

This type of fraud is increasingly common, hitting companies large and 
small and across several industries including banks, manufacturers, retailers 
and even several law firms. According to the FBI, phishing attacks have 
cost businesses more than $2.3 billion in losses in the last three years. 
In fact, Stu Sjouwerman, Founder and CEO of KnowBe4 estimates that 
phishing attacks are the number one penetration point for most internet 
crime.

Phishing Attacks on the Rise
Phishing attacks are not only more 
common but are becoming more 
successful. According to Verizon’s 2016 
Data Breach Investigation Report, 30% 
of phishing e-mails were opened by 
their intended targets in 2016 and 12% 
of those recipients went on to click on 
the malicious attachment that enabled 
the attack to succeed. This is up from 
2015 when 23% of phishing emails 
were opened.
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Unfortunately, many companies are not covered for this type of loss even 
if they purchase cyber liability insurance coverage. Most cyber insurers will 
not cover this loss because it was not the insured’s system that was hacked 
– instead, it was the insured’s client’s or vendor’s system that was breached. 
Without a breach, there is no covered loss under the policy despite the 
obvious fraud on the insured.

Adding insult to injury, the insured’s crime/fidelity bond policy will 
typically not respond because there is no “theft.” Generally, crime policies 
consider this type of social engineering fraud a “voluntary transfer” which 
is specifically excluded from coverage. This exclusion applies even though 
the CFO was tricked into wiring the money. See Apache Corp. v. Great 
American Insurance Co., No 15-20499 (5th Cir. Oct. 18, 2016), holding 
that the insurer was not liable for $7 million in company funds that were 
voluntarily transferred.

The most frustrating and unfortunate part of this situation is that  
coverage for this type of social engineering fraud is generally available upon 
request on most crime policies and some cyber liability insurance policies. 
Moreover, there is usually only a nominal additional premium required for 
the coverage. It is just that most companies do not know to ask for it.

 C. Logistics Issues

One of the most difficult things about a cyber event is coordinating the 
various types of coverages that may apply. Coordinating limits, retentions/
deductibles and other coverage requirements may be difficult. In addition, 
because multiple types of policies may apply, there may be problems 
coordinating defense counsel (different insurers may not approve of a firm 
required by another 
insurer or there may 
be disagreement 
between insurers 
about reasonable 
hourly rates). 

The claims made 
requirement of many 
of these policies may 
also present problems for insureds in the event of a claim. Insureds are 
well advised to coordinate their coverage in advance so they are not 
attempting to resolve these issues for the first time after a cyber event has 
occurred.

Coverage Tip
Consider the following when coordinating coverage:
  •  Priority of Coverage-Which Policy Goes First?
  •  Potential Allocation Issues
  •  Potential Issues with Choice of Counsel
  •  Potential Issues with Attorney Hourly Rates
  •  Other Insurance Clauses
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 V. KEY PROVISIONS TO NEGOTIATE IN A 
CYBER LIABILITY POLICY

 A. Cyber Insurance Is Not a Commodity

Cyber liability policies are unlike many other types of insurance policies. 
There is no standard cyber liability insurance form. There is a lack of 
uniformity in terms and conditions, as well as in scope of coverage. As 
a result, comparing the 
premiums of cyber liability 
insurance is not informative. 
Instead, insureds must 
compare and contrast each 
cyber liability policy to 
ensure that it meets their 
risk transfer needs. Even the 
simplest cyber liability policy 
has an intimidating number 
of detailed definitions, 
exclusions and conditions, 
with nuances of wording 
that may have very costly 
consequences. Narrow definitions and overly broad exclusions found in 
many off-the-shelf policies may mean the difference between a policy 
covering a multi-million dollar loss or one that leaves insureds to pay the 
tab.

Fortunately, cyber liability insurance policy forms are not cast in stone. 
There is sufficient competition in the marketplace and many cyber liability 
insurers are willing to consider suggestions and, in varying degrees, to 
tailor policies to meet an insured’s needs by means of endorsements. Too 
few insureds avail themselves fully of this opportunity and many discover 
shortfalls only after a claim arises.

Real Life Example of how Failure to 
Negotiate May Limit Coverage

The only service an insured company 
provided was moving goods from point 
A to point B. The E&O policy (which the 
company had purchased for several years) 
had an exclusion that said if the goods 
were damaged, lost or the shipment was 
delayed, there was no coverage. This 
exclusion essentially made the coverage 
worthless to the company. 
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 B. Need to Negotiate Coverage

Negotiating enhanced coverage is a formidable challenge for insureds. 
First, as stated previously, a standard cyber liability insurance policy form 
does not exist. Cyber liability insurance policy forms vary significantly 
from one insurance company to the next. Some insurance companies 
offer, in addition to a general 
corporate form, different forms 
for financial institutions, health 
care organizations, mutual 
funds and other specialized 
markets. 

Second, the frequency of new 
policy forms is increasing. Each 
new policy has new language 
that may impact the coverage.

Third, the meaning of policy 
language frequently is unclear. The movement for plain-English contracts 
has not been widely embraced by cyber liability insurers. 

Fourth, and perhaps most importantly, few buyers have a full appreciation 
of the many built-in pitfalls in standard policies. Until insureds have been 
through the complete cycle of working with an insurer – from negotiating 
policy terms, to making a claim and receiving a “reservation of rights” 
letter, to working through a coverage dispute – they cannot foresee many 
of the issues that an insurance company may raise to limit or deny coverage 
under a policy. For all these reasons, it is unrealistic for insureds to expect 
a risk manager who reviews one cyber liability insurance policy per year 
to obtain top coverage. And, unless a broker specializes in cyber liability 
insurance and is an attorney, it is nearly impossible for him or her to stay 
on top of all of the market changes and the endorsements offered by each 
insurer. Insureds should engage a team of professionals. Otherwise, what 
they save now, they may pay for many times over in the future.

Obtaining Broad Coverage Does Not 
Necessarily Cost More

Many insureds are surprised to learn 
that adding endorsements and making 
improvements to their coverage does 
not often increase their premium. Some 
insureds have added more than 60 
enhancements to their policy without 
any increase in the premium.
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 C. General Recommendations for Buying Cyber Insurance Policies

  1. Understand Your Risk

The first step in securing appropriate cyber liability insurance coverage 
is to understand the most significant risks facing the company. For some 
companies, the primary concern may be the costs resulting from the theft of 
personal financial information (e.g., notification costs, credit monitoring, 
etc.). For other companies, the main concern is the disruption of the 
business caused by attacks.

Understanding what risks are most important to the company is absolutely 
essential to the process of securing the best coverage possible.
 
  2. Understand Your Existing Coverage

As noted above, insureds may find coverage for a data breach or cyber 
claim in many different types of insurance policies. Knowing what your 
various insurance policies will and will not cover may significantly 
reduce the expense of a cyber liability insurance policy. For example, if 
you already have third-party coverage through an E&O policy, it may be 
possible to reduce the premium for a cyber liability policy by removing 
duplicate coverage or by purchasing lower limits. 

  3. Match Your Risk Transfer Needs to Your Cyber Liability Policy

Once you have an understanding of your risk transfer needs, it is important 
to find a cyber liability policy that most closely aligns with those needs. 
There is no point in paying for coverage that you do not need. Likewise, 
there is little point in purchasing coverage that does not cover your most 
important concerns. Only a thorough review of the policy options will 
determine whether a particular policy provides a good fit for your risk 
transfer needs.

  4. Involve the Relevant Parties at the Company

One of the most common mistakes when purchasing cyber liability 
insurance is the failure to involve the relevant parties at the company 
in the key coverage decisions. For example, the risk manager may be 
very comfortable with the panel counsel requirement under the policy. 
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However, the general counsel may insist on using a non-panel firm for a 
particular claim. Using a non-panel firm may jeopardize the coverage or 
even void it altogether. 

This is a common issue for cyber liability policies because cyber liability 
policies often require the use of a pre-approved breach coach, public 
relations firm and law firm as a condition for coverage. Many companies 
are more proactive today in their approach to cyber risk and many have 
hired experts and legal professionals to assist them with their planning 
and crisis management needs.

This may create significant issues if the company is not allowed to use the 
preferred expert or professional that it has a pre-existing relationship with 
simply because that expert or firm is not on the pre-approved panel. The 
time to learn about and resolve these potential issues is before the policy is 
finalized. Insurers are often much more willing to endorse a breach coach 
or law firm onto a policy at renewal or before the policy is purchased than 
to provide an exception at the time of the claim. In addition, the company 
will need to respond promptly to a breach and may not have time to seek 
an exception to the panel firm requirements after a breach is discovered.

 D. Negotiating the Coverage Grants

Understanding the coverage grants available along with what coverage 
you need is an important thing you can do to ensure that you have 
strong cyber liability coverage. There are many different coverage grants 
available and they go by many different names in different policy forms 
– thus, it is not an easy task to figure this out. Notwithstanding, here are 
some of the most common types of coverage grants:

Beware the “Double Secret” Panel Counsel Requirement
Some insurers will say that you may use whatever service provider that you 
want as long as their hourly rates are “necessary and reasonable.” That may 
sound attractive but it is often difficult to find a top service provider that will 
work for what an insurer thinks is “necessary and reasonable.” If your policy 
does not specify the service providers that you are required to use, we highly 
recommend that you endorse on your preferred service providers along with 
their agreed to hourly rates.
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 • Loss Containment Coverage

 • Third-party Liability Coverage

 • Regulatory Defense and Penalties Coverage

 • Online Media Liability Protection Coverage

 • Network/Business Interruption Coverage

 • Extra Expenses Coverage

 • Data Loss and Restoration Coverage

 • Cyber Extortion Coverage

 • Computer Fraud Coverage

 • Improper Electronic Transfer of Funds Coverage

In addition to the types of coverage available, it is important to carefully 
review the actual coverage grants to make sure that you have the broadest 
coverage possible. The following are some examples of issues to consider 
when reviewing the coverage grants:

 • Some policies only cover certain types of “data” and/or limit 
  coverage based on when and where it exists.

 • Many policies limit coverage to just electronic data. When  
  possible, it is better to cover all types of data.

 • Be sure that loss caused by insiders/employees is covered.  
  Some policies only cover loss caused by outsiders.

 • Make sure the coverage does not require “updated” software  
  protections. This may artificially limit coverage for many  
  companies.

 • Make sure that there is coverage for state-sponsored attacks. 
  Many policies will limit coverage by adding an exclusion or 
  limiting definitions.

Coverage Tip
Be sure that your policy covers information managed by third parties such 
as data handing, processing and storage companies, and cloud service 
providers. Often, companies assume that because they outsource these 
functions, they have no exposure and/or that their policies would respond if 
they are exposed. That is not always the case.
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 E. Negotiating Key Definitions

Insureds often overlook the definitions in a cyber liability insurance 
policy. However, the definitions are what often determine the coverage. 
To illustrate this point, a few years ago, an insurer issued a policy with 
no exclusions. Of course, this did not mean all risks were covered by the 
policy. Instead, the insurer narrowly defined terms such as “Claim” and 
“Loss” to exclude the risks it did not want to cover. Given that there are 
myriad definitions in each cyber liability insurance policy, and that each 
may impact coverage, insureds should carefully review and negotiate the 
definitions in light of the insureds’ specific risk transfer needs. Some of the 
definitions that insureds should focus on are listed below.

  1. Application

The definition of “application” is important because the application is the 
basis for coverage. If material information is omitted or misstated in the 
application, this may constitute application fraud, which could result in 
rescission of the policy. Consequently, it is in the insureds’ best interest to 
keep the definition as narrow as possible. 

Cyber liability policies often define the term “application” to include, 
in addition to the application form itself, any public document filed by 
the named insured with any federal, state, local or foreign regulatory 
agency at any time. This definition is overly broad and may have a 
devastating effect on coverage. 
For example, an insurer should 
generally not be allowed to 
rely on a document filed with 
the Securities and Exchange 
Commission (SEC) many years 
ago to deny coverage today. 

One way to limit this risk is 
to narrow the definition of 
application. By limiting the documents considered part of the application 
an insured may reduce the chance that irrelevant, old and potentially 
stale information could affect its coverage. 

Coverage Tip
Directors and officers should take the 
time to review the application each 
year. The application is the basis of the 
insurance contract and a careful review 
of the application may minimize the risk 
of rescission later.
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  2. Claim

What constitutes a “claim” as defined by a cyber liability insurance policy 
is critical. It impacts the scope of coverage and triggers several obligations 
of the insurer and the insured. A claim is not limited to a lawsuit. It may 
include a written demand for monetary or other relief, a civil, criminal or 
administrative proceeding or investigation, or even a regulatory action.

Although it is generally desirable to have a broad definition of claim, too 
broad a definition may be problematic. For example, some policy forms 
define “claim” to include both written and oral demands for monetary 
damages. The addition of an oral demand to the definition might seem 
like a desirable expansion of coverage. However, this addition may create 
coverage problems for the insureds. An insured who receives an oral 
demand might not recognize it as a claim and thus, may not report it to the 
insurer in a timely manner. No timely notice, no coverage. In addition, 
there is the problem of proof. Trying to establish what a disgruntled 
individual said to an officer of the company at a cocktail party three years 
ago and trying to determine if it constituted a reportable demand for 
monetary damages could be a difficult task. To avoid potential coverage 
issues, it is generally better for insureds to ask their insurer to delete oral 
demands from the definition of “claim.” 

  3. Insured Entities

The definition of “insured” may seem straightforward. However, the 
standard definition may omit key entities that the company intended to 
cover, and insureds may need to amend the definition to ensure that all 
appropriate entities have coverage. 

The term “insured” typically includes a named insured entity, its 
subsidiaries and certain insured persons. One example of how this 
definition may be lacking is that it does not clearly cover a debtor-in-
possession. When a company files for protection from its creditors under 
Chapter 11 of the Bankruptcy Code, the company becomes a debtor-in-
possession. A debtor-in-possession is considered a separate legal entity 
from the company despite the fact that many of the same directors and 
officers may still be involved in running the entity. The problem is that 
the definition above may not include a debtor-in-possession as an insured. 
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This could leave a serious hole in the company’s insurance protection. 
Fortunately, most insurers will amend the definition of insured to include 
a debtor-in-possession upon request.

Another potential shortcoming of the standard definition of insured is 
that many companies are part of a complicated structure that may include 
parent and subsidiary companies, sibling companies, unrelated companies 
that work closely together or even share resources or work, joint ventures, 
for-profit entities and non-profit entities sponsored by a for-profit entity. 
When purchasing cyber liability insurance, a threshold question is what 
entities do the insureds want to insure? Do they all fit under the definition 
of insured? Often, insureds desire to insure the collective risk of some mix 
of companies, some of which have relationships more complicated than 
parent and subsidiary. In this case, it is critical that the company amend 
the definition of insured to include all entities that do not clearly fall 
under the standard definition. 

Finally, it is important to determine the correct entity to list as the named 
insured or parent company. Coverage in a cyber liability policy typically 
flows down from the named insured, but not up the corporate chain. If the 
named insured is the parent company, the policy should cover all of the 
parent’s subsidiaries. The reverse is not true. Sometimes companies name 
a subsidiary as the named insured for tax purposes or because the subsidiary 
is where most of the business risk lies only to find out later that, in doing 
so, the parent company lacks coverage. Since the parent company is often 
named in a lawsuit regardless of whether it was ultimately responsible for 
the alleged action, it is generally not advisable to use a subsidiary as the 
named insured. 

  4. Loss

The definition of “loss” is another important term in cyber liability 
insurance policies since there must be a loss for coverage to attach. 
Coverage of punitive damages may be an important reason for purchasing 
a cyber liability insurance policy, but the insurability of such damages 
varies between jurisdictions. To maximize the chances that punitive 
damages will be covered by the policy, the policy should have a “most 
favorable venue” provision that provides that the applicable law that most 
favors the insurability of punitive damages will apply when determining 
coverage.
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Some jurisdictions may require a more specific most-favorable-venue 
provision, which limits the potential venues to those that have some 
relation to the claim and/or the insurance contract. Such a provision may 
state that the most favorable law of any of the following jurisdictions will 
apply to determine the insurability of punitive damages: (1) the location 
of the named entity’s headquarters or its principal place of business; (2) 
where the insurer is located; (3) where the alleged wrongful act took 
place; (4) where the claim is brought; or (5) any other jurisdiction that 
has a substantial relationship to the claim.

 F. Negotiating Key Exclusions 

The exclusions found in most cyber liability insurance policies fall into 
one of five main categories:

 • illegal/fraudulent conduct exclusions (e.g., illegal profits, 
  criminal acts, fraudulent or intentionally dishonest acts, and 
  medical malpractice, if proven) 

 • other insurance exclusions for claims covered by other types  
  of policies exclusions (e.g., claims for property damage,  
  bodily injury and workers’ compensation)

 • timing exclusions for claims that belong on previous or 
  subsequent policies due to timing issues (e.g., matters  
  where the risk was noticed on another policy, the risk was  
  known prior to the inception of the policy, or where the 
  litigation had commenced prior to the inception of the  
  policy)

 • insured vs. insured exclusion for claims that are potentially 
  collusive (e.g., claims brought by or with the assistance of  
  an insured) 

 • miscellaneous exclusions that are specific to cyber claims 
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  1. Illegal/Fraudulent Conduct Exclusions

Most cyber policies include exclusions for fraud, intentional and illegal 
misconduct. How a policy determines whether a conduct exclusion 
applies, when that determination may be made, and who gets to make 
this determination are extremely important. 

For example, does the determination of whether an insured committed 
fraud have to be made by a court or can the insurer make the determination? 
Similarly, assuming 
a court must make 
the determination, 
must the court make 
the determination 
in the underlying 
action or may the 
insurance company 
bring a new and 
separate action to determine the alleged fraud after the fact? An action 
against the insured by its insurance company, coming right behind a class 
action, is a most unappealing prospect for many insureds. 

For this reason, many insureds prefer a “final, non-appealable  
adjudication in the underlying proceeding” standard. This standard 
provides insureds with the maximum coverage possible and requires a 
final, non-appealable adjudication by a court in the underlying action 
to establish that the alleged wrongful conduct occurred. Without such 
a final, non-appealable adjudication of wrongful conduct, the exclusion 
does not apply (i.e., there is coverage available from the policy). 

A less preferable alternative is an “in fact” determination. It is not  
altogether clear what constitutes an “in fact” determination or who gets 
to make that determination. However, it is certainly less than a final, non-
appealable adjudication by a court and, therefore, less desirable from the 
perspective of providing the maximum coverage possible to the insureds. 
Of course, like many issues with cyber liability insurance coverage, 
providing the broadest coverage possible may make it possible for a 
“guilty” insured to dilute or exhaust the policy limit to the detriment of 
the other “innocent” insureds. As such, some insureds may prefer the “in 
fact” standard or some other hybrid of the “in fact” and final adjudication 

Typical conduct exclusions exclude coverage for:
  •  intentional dishonest acts or omissions
  •  deliberate fraudulent acts or omissions
  •  deliberate criminal acts or omissions
  •  receipt of illegal profits
  •  receipt of illegal remuneration
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standards. It is very important that the conduct exclusions only apply 
to intentional/fraudulent acts committed by the insureds. Intentional/
fraudulent acts by others should be covered.

  2. Other Insurance Exclusions 

Cyber liability policies contain a number of exclusions designed to ensure 
that risks that are more properly covered by a different type of insurance 
policy are not covered by the cyber liability policy. For example, most 
cyber liability policies exclude the following types of claims:

  • property damage and bodily injury claims, which may be  
   covered by general liability insurance

  • workers’ compensation claims, which may be covered by  
   workers’ compensation insurance

  • employment practices claims, which may be covered by 
   employment practices liability insurance

  • losses related to the environment, which may be covered by 
   environmental liability insurance

  • ERISA claims, which may be covered by fiduciary liability 
   insurance

In order to guard against gaps in coverage between policies, it is important 
to negotiate each of these exclusions so that they are as narrow as possible. 
The following are some examples of how these exclusions need to be 
negotiated.

Bodily Injury / Property Damage Exclusion

Some policies exclude coverage for any claim “arising out of, based 
upon or attributable to” property damage and bodily injury. This is 
too broad. Instead, the quoted language should be replaced with the 
word “for.” This addresses the situation when there is an injury, which 
is followed by a secondary lawsuit claiming a failure to supervise. A 
company’s general liability policy might cover the direct liability 
associated with the injury, but it may not cover the subsequent lawsuit.  
With the change to “for,” the company’s cyber liability insurance policy 
could provide coverage. 
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The bodily injury/property 
damage exclusion should also 
include a carve back clause 
for mental anguish, emotional 
distress and shock caused by a 
cyber event. Many plaintiffs will 
allege these types of damages 
after a breach. Many insurers 
will only provide this coverage 
upon request.

Employment Practices Exclusion

Cyber liability policies often exclude coverage for employment practices 
claims. If your policy has such an exclusion, you need to make sure that 
there is a carve back clause for employment claims alleging privacy 
violations caused by a data breach.

ERISA Exclusion

Similar to the employment practices exclusion described above, a strong 
cyber liability policy will have a carve back clause to the ERISA exclusion 
for claims alleging damages caused by a data breach of the insured’s 
employee benefits program. 

  3. Timing Exclusions

As discussed above, most cyber liability insurance policies are written 
on a “claims made” basis, making timing critical to the determination 
of coverage. To emphasize this point, most cyber liability policies will 
contain several timing exclusions. The three most common of these 
exclusions are: (1) the prior notice exclusion; (2) the pending and prior 
litigation exclusion; and (3) the prior acts exclusion. In order to obtain 
maximum coverage, an insured should negotiate each of these exclusions.

Coverage Tip
At least one insurer has offered coverage 
for cyber-related bodily injury and 
property damage liability. For example, 
where a virus shuts down a computer 
system and that shut down causes bodily 
injury. This type of coverage may be 
more important if the “standard” general 
liability policy adds exclusions for cyber-
related claims as is expected.
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   (a) Prior Notice Exclusion

A typical prior notice exclusion excludes any claim arising out of, based 
upon, or attributable to any facts or circumstances alleged or contained 
in any claim that was previously reported by the insured under a previous 
insurance policy. The risk with this exclusion is that an insurer may reject 
a reported claim. In these situations, the insured may be left without 
coverage. As such, insureds should attempt to negotiate language that 
states that only those claims that are previously reported and covered by a 
previous insurance policy will be excluded by the new policy.

   (b) Pending and Prior Litigation Exclusion

A typical pending and prior litigation exclusion excludes any pending 
or prior litigation and any new litigation that is based upon the same 
or essentially the same facts or circumstances as any pending or prior 
litigation. The intent of this exclusion is to ensure that the insurer is not 
tricked into insuring a “burning building.” Insureds should consider asking 
the insurer to remove this exclusion or to limit the scope of the exclusion 
so that only litigation known to a select control group of insureds (e.g., the 
CEO, CFO and general counsel of the named insured), will be excluded 
from coverage.

   (c) Prior Acts Exclusion

A typical prior acts exclusion excludes coverage for any claims based upon 
wrongful acts that occurred prior to a certain date – often the inception 
date of the policy. Given the claims made nature of the cyber liability 
insurance policy, a prior acts exclusion has the potential to strip the cyber 
liability policy of all or most of its value and insureds should avoid such 
an exclusion whenever possible. This can be extremely problematic in the 
cyber context because cyber-criminals and hackers may install spyware, 
viruses and other malware long before a breach is discovered. If the cyber 
policy considers the intrusion date as the date of the wrongful act, a 
business may end up with no coverage for a breach that is discovered after 
the policy has incepted. For this reason, businesses should make every 
effort to avoid prior acts exclusions whenever possible.
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  4. The Insured vs. Insured Exclusion

In the mid-1980s, many insurers added an “insured vs. insured” exclusion 
to D&O and other types of management liability insurance policies to 
bar claims brought by or on behalf of one insured against another insured. 
The purpose of the exclusion is to avoid covering collusive, inter-
corporate disputes. For example, prior to the addition of the exclusion, a 
large financial institution filed a lawsuit against certain of its loan officers 
and then turned the loss over to its D&O insurer. By doing so, the insured 
essentially converted its D&O policy from a third-party liability coverage 
into a policy that could cover first-party business risk. 

While there is clearly a need for an insured vs. insured exclusion in the 
example above, many insured vs. insured exclusions cast too broad a net 
and may severely impair much needed coverage. 
Many cyber liability insurers will agree to “carve out” certain claims for 
various reasons including for the following:

Because hackers often have access to computer systems for months 
before they are detected, full prior acts coverage is important.
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   • failure to protect confidential information

   • failure to disclose a breach event in violation of law

   • the unintentional failure to comply with the insured’s 
    privacy policy

   • violations of privacy statutes

Often these carve backs only relate to a specific coverage grant so it is 
important to review each coverage grant separately. 

  5. Miscellaneous Exclusions for Cyber Coverage

Mechanical / Electronic Failure Exclusion

The mechanical/electrical failure exclusion removes coverage for claims 
caused by a mechanical shut down such as when your computer stops 
working. This exclusion needs to be limited so that if a cyber-criminal 
causes the mechanical failure or shut down by means of a virus, spam 
attack, etc., the policy may respond. 

Acts of War, Invasion and Insurrection Exclusion

Many cyber policies exclude coverage for claims involving acts of war, 
invasion, insurrection, terrorism, etc. Including terrorism in this exclusion 
can be problematic in the cyber context as almost all cyberattacks could 
be considered acts of terrorism whether foreign or domestic. This is 
especially true for businesses that may be attacked by a nation-state entity. 
A strong cyber policy should not reference terrorism in this exclusion.

Laptop Exclusion 

Many insureds are surprised to learn that cyber liability policies generally 
exclude coverage for portable electronic devices such as laptop computers 
or cell phones. Obviously, this can severely limit the coverage provided by 
a cyber policy. Fortunately, many insurers will remove this exclusion if a 
business agrees to provide “satisfactory” encryption for any data contained 
on the portable devices – something most businesses do already.
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Patent, Software, Copyright Infringement Exclusion

Some cyber liability policies will cover infringement claims caused by 
non-management employees or outside third-parties. Insureds should 
attempt to negotiate these carve backs if possible.

  6. Exclusion Severability

In order to make sure that the acts of one insured person do not impact 
coverage for other, innocent insureds, a cyber liability insurance policy 
should contain an exclusion severability provision. An exclusion 
severability provision states that no wrongful act committed by any one 
insured shall be imputed to any other insured for purposes of determining 
the applicability of any of the exclusions.

 G. Negotiating Key Terms and Conditions

  1. Application Severability Provision

Absent an “application severability provision,” if any insured had knowledge 
of a fact that was misstated in the cyber liability insurance application 
(regardless of whether the insured knew the fact was misstated in the 
application), coverage under the policy could be voided for all insureds.

A strong application severability provision ensures that the knowledge of 
an insured who knew of facts that were misrepresented in the application 
could not be imputed to any other insured for the purpose of determining 
whether coverage is available under the policy. 

  2. Rescission

Rescission is the act of completely voiding a policy due to a fraud or 
misrepresentation in the application for insurance. Rescission eliminates 
all coverage for all insureds back to the inception date of the policy.

Fortunately, rescinding a cyber liability insurance policy is not an easy 
task. Although the exact requirements vary by state, before an insurer can 
rescind a policy the insurer must generally prove that there was a material 
misrepresentation in the application for insurance and that the insurer 
relied upon that misrepresentation when underwriting the risk. 
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Since the insurer bears the burden of proof in establishing these elements, 
it will typically have to bring a successful lawsuit against its insured before 
it may rescind its policy. For many reasons, this is not something insurers 
want to do except in the most egregious of situations.

For this reason, among others, many insurers today will provide non-
rescindable coverage upon request. However, insureds must be very careful 
here as some non-rescindable endorsements may actually make it easier 
for insurers to deny coverage. For example, some endorsements make 
the policy fully non-rescindable but then allow the insurer to determine 
whether there was a material misrepresentation in the application or 
whether the insurer relied upon such a misrepresentation.

This type of language shifts the burden of disproving the insurer’s position 
to the insured. Thus, instead of having to go to court to prove that there 
was a material misrepresentation and reliance on that misrepresentation, 
the non-rescindable endorsement allows the insurer to simply deny 
coverage for the claim. To dispute the insurer’s position, the insured 
must then bring the lawsuit, and bear the burden of proving that it did 
not make a misrepresentation in the application and/or that the insurer 
did not rely on the alleged misrepresentation. For many insureds, such a 
provision would be less favorable and should be avoided. This is an area 
where a review by a cyber liability insurance expert may be extremely 
helpful.

  3. Forced Settlement / Hammer Clause

A forced settlement or “hammer” clause provides that if the insurer agrees 
to fund a settlement within the policy limit but the insured rejects the 
settlement, the insurer’s liability is capped at the amount of the rejected 
settlement plus any defense costs incurred up to that date. Insurers include 
this provision in their cyber liability policies to prevent insureds from 
fighting on principle with the insurers’ money. By forcing a settlement, 
the insurer is essentially saying that if the insured wants to continue to 
fight, it should bear the risk of a less favorable resolution to the case.

While this may sound reasonable, there are many reasons why such a 
clause may be problematic. The following are some examples of how a 
hammer clause may be unfair: 
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Example 1: 

The insured is defending a claim where, if the case goes to trial, there 
is a 90% chance that the case would be resolved for $25,000 or less but 
there is a 10% chance that the loss could be as much as $300,000. The 
plaintiff makes an offer to settle the claim for $250,000 (the amount 
of the policy’s applicable retention). Using the hammer clause, the 
insurer “recommends” settlement to force the insured to accept the 
$250,000 settlement so that the claim could never reach the insurer’s 
policy limit. Such a result is unfair since the insurer is forcing the 
insured to pay more than the claim is worth. To avoid this risk, the 
hammer clause must be limited so that the insurer may only enforce 
the hammer if the settlement exceeds the self-insured retention of the 
policy and/or the insurer is willing to fully fund the settlement.

Example 2: 

The plaintiff offers to settle a claim on the following terms: Company 
X pays $5 million and the insurer pays $1 million. Again, the insurer 
would have an incentive to “recommend” this settlement in order to 
limit its exposure. However, forcing the insured to accept this offer is 
unfair. To avoid this risk, the insurer should be required to fully fund 
any proposed settlement before it may use the hammer. 

Example 3: 

The plaintiff offers to settle a claim with a nominal payment of 
$1,000, but the company must agree that it will no longer engage in 
a particular type of business practice. Clearly, enforcing the hammer 
clause without consideration of the value of discontinuing the business 
practice at issue is unfair. To ensure that an insurer cannot force this 
type of settlement, the hammer clause should be limited so that it may 
only apply if all damages are compensatory in nature.

Example 4: 

Finally, consider a situation in which settling a lawsuit would require 
an admission of wrongdoing or would encourage other lawsuits. The 
cost of subsequent settlements could exceed the policy limit and the 
policy might not provide coverage. 
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To avoid these problems, insureds should request that the insurer remove 
the hammer clause from the policy. If an insurer will not delete the 
hammer clause, the clause should be limited so that it only applies: (1) if 
the settlement exceeds the self-insured retention; (2) the insurer is willing 
to fully fund the settlement, including the retention; (3) the settlement 
only involves compensatory damages (i.e., there is no non-monetary 
relief required by the settlement); and (4) the settlement has no potential 
impact on other pending or expected cases against the insured.

Insureds should also insist that their insurer “soften the hammer” so 
that the insured would only be liable for a small percentage above any 
settlement recommended by the insurer (generally, insurers will agree to 
reduce the co-insurance from 50/50 to 90/10 or 80/20 upon request). 

  4. Cancellation Clause 

The cancellation clause in a cyber liability insurance policy establishes 
when an insurer may cancel its policy. Many cyber liability insurance 
policies allow the insurer to cancel a policy for any reason or for no reason 
at all. Obviously, insureds would not want their cyber liability insurance 
policy cancelled by an insurer that senses serious claims are coming (e.g., 
when an insurer fears a data breach will be coming in the near future). 

Many states have attempted to address this problem by requiring that all 
policies issued in their state include a “state amendatory endorsement,” 
which limits how and when an insurer may cancel its policy. Unfortunately, 
few states have kept up with changing market conditions and insurers are 
often willing to provide more protection against cancellation than a state 
requires in its mandatory endorsement. In fact, many of the mandatory 
state endorsements actually reduce coverage for insureds today rather 
than increase it. State laws on cancellation were intended to protect 
insureds by providing a minimum, not a maximum, amount of protection. 

To be sure that a cyber liability insurance policy has the broadest 
protection against cancellation possible, insureds should negotiate their 
cyber liability insurance policies so that: 
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   (a) the cyber liability insurance policy only allows the insurer to 
    cancel coverage if the company fails to pay the premium 
    when due; and 

   (b) if the cyber liability insurance policy has a state required  
    endorsement that limits when the insurer may cancel 
    coverage, it must also have a state amendatory inconsistent  
    endorsement, which states that, to the extent permitted  
    by law, where there is an inconsistency between a state 
    amendatory endorsement and any term or condition of the 
    policy, the insurer shall apply the terms and conditions of 
    either the amendatory endorsement or the policy that are 
    more favorable to the insured. 

  5. Notice / Claim Reporting Provisions

Failure to give timely notice of a claim is a common reason insurers deny 
coverage for an otherwise covered matter. To avoid a denial of coverage, 
insureds should become very familiar with the reporting requirements of 
their cyber liability policies. 

The notice provisions in cyber liability policies can differ dramatically. 
The following are some of the many types of reporting requirements that 
exist:

Claims must be reported as soon as practicable within the policy period

This is the traditional 
claims made and 
reported language – 
and it is undesirable. 
The problem with this 
language is that the policy 
will only cover a claim 
made the day before the 
policy is about to expire 
if the insured reports that 
claim before the policy expires. This puts an unreasonable burden 
on the insureds. This language also requires the insured to report 
a claim made early in the policy period as soon as practicable.  

Coverage Tip
Even if a late-reported claim is ultimately 
accepted by an insurer, most insurers will 
not cover any expenses incurred prior to 
the date the notice was received. Thus, 
insureds are well served to notice claims 
as soon as they become aware of them.
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This could leave an insured without coverage for a claim even if the 
claim was reported within the policy period. 

Claims must be reported within 30 days 

Some insureds require that a claim be reported within a set period 
of time (generally within 30 to 90 days of when the claim was 
made). This language is also undesirable. Although it does soften 
the reporting requirement so that an insured could report a claim 
after the policy expiration date (a good thing), claims made early in 
a policy period could still be considered late if they were reported 
within the policy period. 

Claims must be reported within the policy period but a claim made in 
the last 30 days may be reported for 30 days after the policy expires

This language softens the potentially harsh requirements in the 
previous provisions. It allows an insured to report a claim that comes 
within the last 30 days of the policy period for 30 days after the 
policy expires – relieving the unrealistic requirement that a claim 
made on the last day of the policy period be reported before the 
policy expires. It also allows an insured to report claims made early 
in the policy period at any time within the policy period, reducing 
the chances of a late notice.  

Claims are accepted as long as the insurer is not prejudiced by the 
late notice

Some insurers now offer to cover a late noticed claim unless the 
insurer was actually and materially prejudiced by the late notice. 
This is generally the best option for insureds when available.

In addition to the timing issues above, insureds should also seek to 
limit the insured persons whose knowledge will trigger the reporting 
requirements. Because the typical notice provision applies to all 
insureds and many of the insureds may not fully understand the 
cyber liability insurance reporting requirements, it is best to limit 
the reporting trigger to when the risk manager or general counsel of 
the named insured first learns of the claim. 
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For example, one insurer provides as follows:

“An Organization or an Insured shall, as a condition precedent 
to the obligations of the insurer under this policy, give written 
notice to the Insurer of a Claim made against an insured as soon 
as practicable after the Named Entity’s Risk Manager or General 
Counsel (or equivalent position) first becomes aware of the Claim, 
but in all events no later than either:

   (a) the end of the Policy Period or the Discovery Period  
    (if applicable); or

   (b)  within 30 days after the end of the Policy Period or the 
    Discovery Period (if applicable), as long as such Claim 
    was first made against an Insured within the final 30 
    days of the Policy Period or the Discovery Period (if  
    applicable).” 

The need to negotiate the notice provision was recently highlighted by 
a court decision in which the insurance policy contained the “as soon as 
practicable” requirement. The insured company failed to update its address 
with the state. Thus, it did not become aware of a complaint that was 
served by notice to the secretary of state until months later. Although the 
company promptly notified its insurers after it discovered the complaint, 
the insurers denied coverage on the basis that they did not receive notice 
as soon as practicable after the claim was made. The Second U.S. Circuit 
Court of Appeals agreed, finding that the insured could have “practicably” 
changed its address on file with the secretary of state and that the insured’s 
notification of the lawsuit almost eight months after service of process was 
sent to the secretary of state was not “as soon as practicable.” Briggs Ave. 
L.L.C. v. Insurance Corp. of Hannover, 550 F.3d 246 (2d Cir. 2008).

Finally, insureds should insist on an email reporting option.

 H. Negotiating Excess Policies

Most cyber liability insurance programs with more than $10 million in 
limit will require an excess “follow form” policy. Despite their name, 
few excess policies truly follow the terms and conditions of the primary 
insurance policy. Instead, most excess policies will add various terms 
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and conditions that have the 
potential to significantly impact 
the overall protection provided 
by the Cyber Insurance program 
of insurance. 

Notwithstanding the potential 
impact that these added terms 
and conditions may have, 
excess policies are often wholly 
neglected. Insureds fail to 
analyze or negotiate their excess policies for many reasons. Sometimes, 
they just assume the excess policies are all the same and they just pick 
the cheapest one. Often, they just run out of time to deal with the excess 
policies as the renewal date approaches.

This makes little sense because, once the limit of liability of the primary 
policy is exhausted, the excess policies will be very relevant to whether a 
claim will continue to be paid. In fact, in a large insurance program, the 
excess policies often constitute the vast majority of the limit of coverage.
 
The following are just a few examples of how the failure to review and 
negotiate an excess policy may result in a loss of coverage:

  1. Attachment / Exhaustion

Perhaps the most important provisions in an excess policy are those that 
determine when that policy will begin to provide coverage. This is referred 
to as the “attachment” or “exhaustion” point. Some excess policies state that 
the excess insurer’s liability for any covered loss will attach only after the 
insurers of the underlying policies have paid for loss equal to the full amount 
of the underlying limit. Such a provision could be interpreted to mean that 
payments by the insureds (or another source such as a Side A policy) to settle 
coverage disputes would not count toward the exhaustion of the underlying 
limit of liability. 

In fact, this is exactly what happened in Qualcomm, Inc. v. Certain Underwriters 
at Lloyd’s, London, 161 Cal. App. 4th 184, 73 Cal. Rptr. 3d 770 (Ct. App. 4th 
Dist. 2008). Qualcomm had a $20 million primary policy with AIG and an 
excess policy with Lloyds of London (Lloyds). In resolving the underlying 

Coverage Tip
Many insurers use a D&O excess policy 
form as their excess form for their cyber 
liability placements. This may create 
unique coverage issues that should not 
be ignored. Insureds are well advised 
to review the excess policies to avoid 
unintended coverage gaps.
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Beware of Sub-limits of Coverage
Some insurers continue to label coverage 
grants as “sublimits of coverage” even 
when the full policy limit is applicable. 
This can be a problem if the excess policy 
states it will not follow any sublimits of 
coverage listed in the primary policy. 

lawsuit, Qualcomm incurred $28.6 million in defense and indemnity costs. 
In seeking insurance funding for the loss, Qualcomm settled a coverage 
controversy with AIG so that AIG paid $16 million of its $20 million limit. 
Qualcomm then sought to recover $8.6 million from its excess insurer Lloyds 
(Qualcomm was willing to absorb the $4 million in costs between the $16 
million paid by AIG and the $20 million limit). Lloyds refused to pay any of 
the excess loss based on its attachment/exhaustion provision. This provision 
stated that the “Underwriters shall be liable only after the insurers under each 
of the Underlying Policies [i.e., the AIG policy] have paid or have been held 
liable to pay the full amount of the Underlying Limit of Liability.” Qualcomm 
sued and the court held in favor of Lloyds. According to the court, since AIG 
did not pay its full $20 million limit and since AIG was never held liable to 
pay the limit, the terms of the exhaustion provision in the Lloyds policy were 
not met and Lloyds would not be required to pay any amounts to the insured.

As the Qualcomm case 
demonstrates, strict attachment/
exhaustion provisions have 
the potential to gut coverage. 
To avoid this unfair result, 
insureds need to negotiate 
excess insurance policies so that 
they recognize payments made 
by the insureds, as well as any 
other source. An example of 
such a provision might provide that “Underwriters shall be liable only after 
the insurers of each of the Underlying Policies and/or the Insureds and/or any 
other source have paid or have been held liable to pay the full amount of the 
Underlying Limit of Liability.” 

Insureds should be wary of variations of the above recommend language. 
For example, some insurers will offer a “shaving of limits” provision. Such 
a provision states that the excess insurer will attach once the underlying 
limit has been paid by the underlying insurers and/or the insureds, 
but that the excess insurer will receive the benefit of the underlying 
negotiations and will pay no greater a percentage of the excess limit than 
the lowest percentage paid by any underlying insurers. In other words, if 
the underlying insurer paid only 80% of its limit, the excess insurer would 
only have to pay 80% of its limit. 
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The problem with this solution is that there may be a reason to give a 
“discount” to an underlying insurer that does not exist with an excess 
insurer. For example, what if the reason for giving a discount to the 
underlying insurer is that the underlying policy had a different choice 
of law provision than the excess policy? In such a case, the reason to 
give a discount to the underlying insurer would not exist with the excess 
insurer. As such, it would be unfair for the excess insurer to benefit from 
the discount. 

Similarly, if the reason for the discount to the primary layer was due to a 
defense cost issue, an excess layer that is paying only liability should not 
receive the same discount.

  2. Arbitration Provision

Some cyber liability insurance policies require disputes between the 
insured and the insurer to be resolved by arbitration (as opposed to 
litigation). Many insureds consider this a problem as they would prefer to 
have the option to litigate coverage disputes, since litigation tends to be 
more insured friendly than arbitration. 

This issue may be even more problematic in large insurance programs 
that require multiple insurers to build the total limit of coverage. Large 
insurance programs may have multiple and potentially inconsistent 
arbitration provisions. This type of inconsistency could force an insured 
to fight multiple battles on multiple fronts with potentially inconsistent 
results. 

For example, in one program, the primary policy required AAA arbitration 
and applied the laws of the state of Florida. The first excess policy required 
UNCITRAL arbitration rules and applied the laws of Bermuda. A higher 
excess policy required controversies to be resolved in London under the 
Arbitration Act of 1996. In addition to applying different laws to any 
controversy, each of these arbitration provisions required the dispute to 
be heard in different locations. 

This type of inconsistency could force an insured to fight multiple battles 
on multiple fronts with potentially inconsistent results. Clearly, this is not 
what an insured wants from its insurance program.



45

A Buyer’s Guide to Cyber Liability Insurance Coverage - 2nd Edition

To avoid this result, an insured should attempt to remove all arbitration 
requirements from its policies. If this is not possible, an insured should 
seek to have all of the insurers agree to one arbitration method with only 
one choice of law provision to resolve any potential coverage disputes. 
Which law is chosen and which jurisdiction should be specified as the 
judicial “seat” of the arbitration is likewise a matter of significant concern; 
counsel experienced in such matters should be consulted.

  3. Appeals Provision

Some cyber liability insurance policies allow an excess insurer to appeal 
an adverse judgment against an insured even if the insured has no desire 
to appeal. One reason an insurer may want to appeal a matter is if the 
insurer believes the jury awarded unreasonably high damages and that 
such damages might be reduced on appeal. By appealing the judgment, 
the insurer may be able to reduce its losses.

The insured, on the other hand, may have no desire to appeal the jury 
award, especially if the insurer is fully covering the loss. Instead, the 
insured may prefer to leave the matter resolved and remove the distraction 
of the litigation. 

Perhaps the most troubling aspect of an appeal provision, is that most 
appeal provisions do not make the insurer responsible for any additional 
losses above the insurer’s policy limit incurred as a result of the appeal. 
Thus, if instead of reducing the jury award on appeal, the case is remanded 
and the new jury returns an even higher award – one that exceeds the 
insurer’s policy limit – the insured could potentially be required to pay for 
the increased award. 

To avoid this result, an insured should negotiate to delete the appeals 
provision from its program.

Coverage Tip
Taking the time to review and negotiate excess policies is essential. Insureds 
that fail to do so may discover that they have unfavorable provisions in their 
excess policies that may result in a loss of coverage in a claim situation. Since 
most excess insurers are willing to make the changes discussed above (and 
other significant changes) upon request and for no additional premium, insureds 
must take an active role in reviewing and negotiating their excess policies.
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VI. SELECTING THE “RIGHT” POLICY LIMIT,  
RETENTION AND INSURER

Price is important when selecting the right cyber liability policy limit, 
retention and insurer. However, price is only one factor to consider and 
it is usually the least reliable factor in determining the right policy limit, 
retention or insurer. 

Companies cannot leave to chance whether this multi-million dollar 
asset will protect them in the event of a data breach/claim. Companies 
that assume that they are protected just because their company has cyber 
liability insurance may find out the hard way that their protection is 
inadequate. By taking the time to consider the right policy limit, retention 
and insurer for your risk transfer needs, companies may greatly improve 
the chances that their cyber liability policy will protect their company 
when they need it most.

 A. Selecting the Right Policy Limit

There is no fool-proof way to determine the perfect amount of cyber 
liability insurance to purchase for any particular year. That said, there 
are many factors that may inform insureds as to the proper amount of 
insurance they need to feel protected:

  1. Claim Studies 

Perhaps the most scientific way to determine the appropriate cyber 
liability insurance limit is to consider a claims. These studies consider the 
mean and average settlement values for breaches compared to the number 
of records that may be jeopardized in the event of a breach. While these 
studies can be informative, they do have limitations.
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  2. Benchmarking Studies 

Benchmarking studies provide an insured with information about what 
limit the insured’s peer companies are purchasing. Again, this may be 
helpful, but there is no guarantee that the insured’s peer companies are 
purchasing the right limit. Moreover, such studies are typically limited 
to one broker’s experience, which may or may not include a statistically 
significant sampling of peer companies. 

  3. What the Directors Want

Sometimes, directors or officers will insist on a certain amount of insurance 
regardless of any claim studies or benchmarking data. Failure to provide the 
desired limit may mean that the company will be unable to attract or retain 
directors or officers.

  4. What the Insured Can Afford

What the insureds can afford is another very real factor in determining 
what limit insureds should purchase. 

Measuring the Cost of a Cyber Breach in 2016
• The average cost of a data breach was $665k.  The median total breach  
 cost was $60k.
• The average claim payout was $495k.  The median claim payout was 
 $49k.
• The average cost for Crisis Services (forensics, notification, credit 
 monitoring, breach coach, etc.) was $357k.  The median costs was 
 $43k.
• The average legal fees were $130k. The median legal fees were $16k.
• The average PCI fine was $462k.  The medial PCI fine was $58k.
• The average cost for legal settlement was $815k.  The median settlement  
 was $250k.
• The average number of records lost was 2.04 million.  The median was 
  1,339.
• The average cost per-record was $17k.  The median cost per-record  
 was $39.82.

NetDiligence 2016 Cyber Claims Study
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  5. Public Perception

Some companies fear that a high cyber liability insurance limit may attract 
lawsuits and/or increase the size of settlements. Most studies do not support 
this conclusion.

  6. Defense Costs

When deciding the appropriate limit to purchase, insureds should also 
consider that defense costs are usually (but not always) included within the 
limit of liability. Thus, insureds also need to factor in the cost of defending 
a lawsuit when determining the appropriate limit. 

 B. Selecting the Right Retention

Selecting the right retention is a complicated decision. Generally, an 
insured should select a retention that is above what it takes to resolve a 
typical cost of doing business claim, but below the point where satisfying 
the retention would have a significant negative impact on the insured’s 
operations. Within that range, the insured must balance the premium cost 
of a policy with the lower retention amount against the premium cost of a 
policy with a higher retention amount. One thing to keep in mind is that 
retentions rarely go down. Thus, moving to a higher retention will likely be 
a permanent choice.

 C. Selecting the Right Insurer

Beyond the limit and retention, selecting the right insurer for a program is 
vitally important. Here are some factors to consider:

Coverage Tip
It is important to make sure that you have enough insurance coverage to 
properly defend against claims.  Increasingly, $1 million in coverage is simply 
not enough to cover a proper defense. Insufficient limits may force an insured 
to settle a claim it would prefer to contest and may result in personal liability 
for the directors and officers.   
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  1. Terms and Conditions

Perhaps the most important factor to consider when deciding which 
cyber liability policy to purchase is the terms and conditions of the policy 
itself. Terms and conditions in cyber liability policies are not standard and 
different insurers have different philosophies about what type of claims 
they are willing to cover. An insured who saves a few dollars in premium 
by selecting an inferior policy may find they were “penny-wise but pound-
foolish.” 

  2. Claims Handling

Never forget that you purchase a cyber liability policy to pay claims. Different 
insurers handle claims very differently. Before deciding to purchase a cyber 
liability policy, it is important to know the insurer’s reputation for paying 
claims. Insureds may also find it helpful to know whether the insurer has 
its own experienced claims staff or whether it uses outside law firms for its 
claims. 

Insureds with a global footprint may also want to consider whether their 
insurers have claim people in the relevant jurisdictions. Knowledge of local 
laws and customs may be very valuable in a claim situation.

  3. Financial Ratings

The financial strength of an insurer is important. One way to determine the 
financial strength of a company is to consider its rating from A.M. Best or 
a similar rating agency.

  4. Longevity in the Industry 

Some insurers try to time their entry and exit from particular areas of 
insurance to coincide with the hard and soft market cycle. While such an 
insurer may be able to offer lower prices during “good times,” it is typically 
better for an insured to work with an insurer who will remain in the market 
in both good and bad times.

Insurers that are committed to a line of coverage typically understand the 
relationship between the insurer and insured is an important part of the 
coverage.
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VII. CLAIMS HANDLING

The true test of an insurance program is how it responds to a claim. 
Starting with the decision of whether to put insurers on notice of a cyber 
liability claim or a circumstance and continuing through the structuring 
of a settlement agreement, insureds get better results when they take an 
active role in the claims process.

 A. Reporting a Claim

  1. Timing

A claims made and reported policy, by definition, requires that a claim 
be properly “noticed” during the policy period. A strict reading of this 
language means that: (1) a claim that arises a few days before a policy 
expires must still be reported before that policy expires for coverage to 
attach; and (2) a claim that occurs in the first few days of a policy may still 
be covered even if it is not reported until just before the policy expires. 

Insurers take this timing requirement very seriously. For example, in 
Westrec Marina Management., Inc. v. Arrowood Indemnity Co., 163 Cal. 
App. 4th 1387, 78 Cal. Rptr. 3d 264 (Ct. App. 2d Dist. 2008), an insured 
received a claim letter seven days before its insurance policy was to renew 
with the same insurer. The insured failed to report the claim until the new 
policy period and the insurer 
denied coverage. The court 
upheld the insurer’s denial 
explaining that the insured 
did not properly make the 
claim during the first policy 
period since the insured 
failed to report it within the 
allotted time set forth in the first policy. Further, the claim was not proper 
under the new policy since the claim was not first made during that first 
policy period. 

As previously discussed, some cyber liability insurance policies attempt to 
soften the strict timing requirements by allowing claims to be reported as 
soon as practicable or as soon as practicable but in no event more than 
30 days after the claim is made. This type of language may create a mini-

Coverage Tip
Do not forget to provide notice to each 
of the excess insurers on the program. 
Failure to notice all of the excess insurers 
may result in a loss of coverage.
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tail reporting period that 
allows a claim that occurs 
shortly before the policy 
expires to still be reported 
in a timely fashion after 
the policy expires. On 
the other hand, this type 
of language may exclude 
coverage on a claim that is 
not reported within the window set forth in the policy even if the policy 
has not yet expired. 

Regardless, given the obvious importance of ensuring a claim is reported 
in the appropriate time frame, it is vitally important that a company have 
a well-defined system in place for claims to be forwarded to the company’s 
risk manager or general counsel and, ultimately, its insurer. Failure to 
provide clear direction to company managers may result in a delay in 
reporting and, in turn, a dispute or even a denial of coverage by the insurer.

  2. Details

Once it is clear that notice of a claim or circumstance should be sent, 
it is important to ensure that proper notice is given. For a claim, it is 
generally necessary to forward the written demand for relief to the insurer. 
When noticing circumstances, the cyber liability insurance policy may 
require a description of: 
(1) the “wrongful act” 
or circumstance; (2) the 
nature of the “wrongful 
act”; (3) the nature of 
the alleged or potential 
damage; (4) the names 
of actual or potential 
claimants; and (5) how 
the company first became 
aware of the claim or circumstance. The policy will also state where 
the insured should send the notice. The insured should send all insurers 
(primary and excess) notice of any claim or potential claim even if the 
insured does not expect the claim to exceed the primary insurer’s limit.

Coverage Tip
Most management liability policies are 
written on a claims made basis. To avoid 
late notice issues, insureds should notice all 
potentially relevant policies at the same time 
(e.g., D&O, EPLI, FI, Crime, CGL, etc.).

Coverage Tip
Different insures on the same cyber liability 
insurance program may have different notice 
requirements. To obtain coverage from all 
layers, it is important to notice each insurer 
and follow the reporting requirements of each 
excess insurance policy.
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  3. Deciding to Report a Claim

Generally, reporting a claim under a cyber liability insurance policy is not 
discretionary. Thus, even if a claim does not appear to have any merit or 
is unlikely to exceed the company’s deductible or retention, the insured 
should still normally report it promptly. That said, some companies are 
concerned that reporting such claims may potentially result in higher 
premiums and/or less favorable coverage when the policy is renewed and 
will either not report or defer reporting the claim. However, the claims 
made requirement of a cyber liability insurance policy does not afford a 
company the luxury of waiting to gauge the severity of a claim. Failure 
to promptly report a claim may result in an insurer denying coverage 
even if the claim later develops into a more substantive and insurable 
risk. This risk may be significant as a claim that appears small or without 
merit may, nonetheless, result in large legal costs and/or liability. Hence, 
it is advisable to report all claims that are likely to fall within the ambit 
of coverage afforded by the cyber liability insurance policy and disregard 
any commercial consideration in connection with the claims reporting 
decision. 

 B. Defending a Claim

Most cyber liability policies are now written on a “duty to defend” basis. 
This means that the insurer (not the insured) controls the defense and 
claim strategy. Decisions such as which law firm to use, whether and 
how to defend a claim, and on what terms a claim should be settled are 
determined by the insurer in this type of policy. 

There may be some real benefits to a duty to defend policy for the right 
insured. The fact is that many smaller companies are not set up to handle 
a data breach or other cyber-related claims on their own. Having access to 
known and vetted experts and professionals in the cyber/data breach fields 
may save an insured time and money, and may reduce losses or even help 
prevent future losses from occurring.

However, more sophisticated insureds may be uncomfortable with a duty 
to defend arrangement – especially when their companies’ reputations 
are on the line. For these insureds, a non-duty to defend policy is better 
because it gives the insureds more control of the defense of the claim. 
However, this additional control comes with insurer oversight. The non-
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duty to defend policy also requires the insureds to obtain the insurers’ 
consent prior to incurring defense costs and/or agreement to a settlement. 
Failure to obtain that consent may leave insureds responsible for paying 
all or a portion of their expenses. In short, although the insured controls 
the defense, the insured must still work with its insurers if it hopes to have 
its expenses covered by the insurance policy. 

Companies that have retained their own computer or forensic experts 
and legal professionals to review and/or vet their computer systems, 
apps and related services may also prefer a non-duty to defend policy. 
Typically, companies that have retained their own experts in the past will 
want to use those experts in the event of a claim. However, some cyber 
policies will only provide coverage if the insured company uses one of the 
experts or professionals included on the policy’s “panel list.” This can be 
extremely frustrating to insureds. Using a non-panel firm may jeopardize 
the coverage or even void it altogether. 

Perhaps the best option, is a policy that allows the insured to choose 
whether it wants to run the defense for any particular claim. Many insurers 
today will allow the insured to choose whether any particular claim will 
be handled on a duty to defend or a non-duty to defend basis. 

Beware the “Double Secret” Panel Counsel Requirement

Some insurers that offer non-duty to defend coverage will say that the 
insured may use whatever service provider it wants as long as the service 
provider is qualified and its hourly rates are “necessary and reasonable.” 
That may sound attractive, but it is often difficult to find a top service 
provider that will work for what an insurer considers “necessary and 
reasonable.” In a recent coverage dispute, the insured had three quotes 
from service providers – the least expensive provider charged $600 per 
hour. The most the insurer would approve is $209 per hour. The business 
could not find a service provider that would work for $209 per hour, so it 
had to either use the firm recommended by its insurer or pay the difference 
between what the insurer was willing to pay and the amount the qualified 
vendors it found were willing to charge. This is essentially a secret panel 
counsel since it is not disclosed and the only vendor willing to work 
for the amount the insurer considered “reasonable” was the vendor the 
insurer had pre-selected.
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To avoid this situation, it is crucial that businesses negotiate specific 
service providers, including hourly rates, onto their policies in advance 
of a claim.

 C. Reservation of Rights Letters and Other Insurer Responses

  1. Reservation of Rights Letter

Shortly after an insured reports a claim, the insurer will typically respond 
with a “reservation of rights” letter. This letter will discuss potential 
coverage issues raised by the nature of the claim and will explain why the 
claim may not be covered. Because an insurer is often deemed to have 
waived any issues that are not raised in a reservation of rights letter, many 
reservations of rights letters are extremely broad. Although a reservation 
of rights letter is obviously for the insurer’s benefit, it should not necessarily 
create an adverse relationship between the insurer and insured. It is 
the insurer’s initial response, not its final decision on coverage. The 
reservation of rights letter may be useful to the insured because it provides 
an early indication of the insurer’s position. It also allows the insured to 
take necessary steps to protect its potentially uninsured interests. 

  2. Denial of Coverage Letter

An insurer may also deny coverage if the claim appears to be outside the 
scope of coverage provided by the policy or if the insureds have not complied 
with the terms and conditions of the policy. In many jurisdictions, a denial 
or disclaimer letter will effectively terminate the obligation of the insured 
to keep the insurer informed of claim developments. Notwithstanding 
whether a duty exists, however, it may be wise to continue to keep the 
insurer informed of case developments as later developments may alter 
the insurer’s coverage position. In addition, keeping the insurer apprised 
of developments may assist the insured if the coverage dispute is later 
litigated.

  3. Duty to Keep the Insurer Informed and Other Duties

Most cyber liability insurance policies impose a duty to cooperate and to 
provide such information as the insurer may reasonably require. Assuming 
that the insurer does not deny coverage at the outset, it is incumbent 
upon the insured to keep the insurer informed of significant developments 
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as they occur. Generally, this means that the insured must forward copies 
of pleadings, settlement demands and significant court orders to the 
insurance company. The insured’s defense counsel may also be required to 
provide periodic updates or case status reports to the insurer.

Perhaps the most critical 
duty an insured has is to 
advise the insurer of any 
settlement negotiations at 
the time that they occur. 
Failure to keep the insurer 
advised of settlement talks 
will likely result in the 
insurer denying coverage 
even if the claim would have otherwise been covered. This is precisely 
what happened in Vigilant Ins. Co. v. Bear Stearns Cos., Inc., 10 N.Y.3d 
170 (2008). In this case, Bear Stearns failed to obtain its insurers’ consent 
prior to settling a case. The insurers denied coverage citing the consent 
provision in the policy that stated that “[t]he Insured agrees not to settle 
any Claim, incur any Defense Costs or otherwise assume any contractual 
obligation or admit any liability with respect to any Claim . . . without 
the insurer’s consent . . . .” The New York Court of Appeals held that the 
denial of coverage was proper as Bear Stearns had clearly not obtained the 
consent of the cyber liability insurer prior to settlement. The result was a 
loss of $40 million of insurance coverage. 

Other duties of an insured include taking all reasonable steps to mitigate 
any damages.

  4. Attorney-Client Privilege and Work Product Doctrine

There are several issues that a company and its directors and officers 
should be aware of regarding the attorney-client privilege and work 
product doctrine. First, not all communications between the insurer and 
the insured will be protected from discovery. In fact, the rules governing 
when a communication will be protected vary by jurisdiction; thus, an 
insured should always consult with legal counsel to determine the amount 
of protection afforded to a particular communication. 

Coverage Tip
Keeping the insurer informed may also help 
during settlement negotiations. Informed 
insurers tend to buy in to the defense strategy 
and are able to get authority to approve a 
settlement proposal faster.
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There may also be limits on the protection granted to communications 
between a director or officer and the company’s in-house or outside 
counsel. Again, the amount of protection varies by jurisdiction but 
communications between a director or officer and the corporate attorney 
may not be protected. This is of particular concern in cyber claims as 
information provided to a non-law firm service provider may not qualify 
as privileged, may be discoverable, and may result in additional or more 
serious claims against the company.

Finally, issues concerning the attorney-client privilege and work product 
doctrine sometimes arise when there are joint defense agreements. Since 
lawsuits often name multiple officers and 
directors and possibly other parties who are 
represented by more than one attorney, it 
is sometimes necessary to implement joint-
defense agreements so that the parties may 
present a united and cohesive front. Some 
jurisdictions recognize that communications 
between parties with a common legal 
purpose are protected. However, when the 
interests of the parties do not align legally, the protection may falter. 
Again, insureds should consult legal counsel on all matters pertaining to 
the attorney-client privilege and work product doctrine. 

 D. Common Mistakes

  1. Late Notice

Late notice is one of the easiest ways to deny coverage for a claim on 
a claims made policy. Insureds should investigate each year before the 
renewal of the policy to determine if anyone knows of any claims or 
potential claims that may need to be reported to the insurers.

  2. Failure to Notice All Layers and All Policies

Insureds must notify any claims or circumstances to all layers of the 
insurance program. Failure to notify any excess insurer may jeopardize the 
coverage for the entire tower above the missed insurer. Insureds should 
also confirm receipt of the notice by the insurers for the same reasons. 

Coverage Tip
Using a law firm to 
coordinate the response 
to a data breach may help 
protect the attorney-client 
provide. 
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  3. Failure to Communicate

Although a claim may put an insured at odds with an insurer, many 
insureds may benefit from working with an insurer as a business partner. 
Insurers may be a valuable source of knowledge and experience regarding 
a claim. For example, during the height of the stock option backdating 
claims, some insurers were sharing their experience about settlement 
ranges and terms with their insureds. This sharing of information allowed 
many insureds to resolve their claims more quickly and less expensively 
than they might have otherwise done.

 E. Insurance Checklist for Defending Cyber Liability Claims 

  • Promptly notice all claims to all insurers on your cyber liability 
   program.

  • Determine whether any other insurance policies might respond  
   to the claim, and if so, notify those insurers as well.

  • Once a claim is made, check to see if you are required to select  
   from a list of pre-selected consultants or law firms (panel  
   counsel) to defend the claim. Failure to use a panel counsel firm  
   when required could result in a loss of coverage.

  • Make sure all incurred costs are “reasonable and necessary to the  
   defense of the claim.” Insureds should take an active role in  
   managing response and defense costs. As soon as possible,  
   you should inform all insurers of the name of all consultants and  
   law firms selected as well as the hourly billing rates of the  
   consultants and attorneys who will be responding to the   
   claim.

  • Insurers must approve the use of multiple firms to defend a 
   claim. Absent a conflict, all insureds should use the same legal  
   counsel.

  • Determine whether any litigation management guidelines will 
   apply. If so, share these with defense counsel promptly.
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  • Provide all bills to the insurers on a monthly basis and push for 
   prompt audits of such bills – even before the retention is 
   exhausted.

  • Know that defense costs typically erode your limit, which means  
   every dollar spent defending a claim reduces the amount 
   available to pay a settlement or judgment.

  • Use your insurers’ experience on coverage matters to your 
   advantage.

  • Know that you need to obtain consent before settling or offering  
   to settle claims. 
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VIII. SUPPLEMENTING INSURANCE COVERAGE WITH 
BREACH PREPAREDNESS 

by Kaylee A. Cox

Securing a robust cyber insurance policy is critical to mitigating risk to 
your organization.  However, a big part of making sure that your insurance 
will respond appropriately, is understanding what cyber risks are most 
relevant to your organization and matching those risks to your coverage.  
Negotiating insurance provisions will prove most effective if insureds are 
educated about their organization’s security controls and procedures and 
how they relate to the elements of the policy.  

There are three key steps that every organization should take to 
supplement their cyber insurance coverage:  (1) conduct comprehensive 
risk assessments; (2) establish a written incident response plan; and  
(3) test your response readiness through cyber-attack simulations.

Comprehensive Risk Assessments

Comprehensive risk assessments are a fundamental component of any 
organization’s cybersecurity program, and it is important to take an 
enterprise-wide approach in conducting the assessment process rather 
than narrowly looking at only technical controls.  Gaps pertaining to 
corporate governance, physical and operational controls, policies and 
procedures, training, and reporting structure are of equal significance in 
determining your entity’s risk landscape.  Key stakeholders throughout 
the organization should participate in the assessment to ensure that you 
are capturing a complete view of the company’s security posture.  This 
process will help inform decisions regarding insurance coverage and 
ensure that the scope of the policy is appropriately tailored to the risks 
facing the organization.  Additionally, because the cyber threat landscape 
is constantly and rapidly evolving, assessments should be conducted at 
least annually, ideally in advance of the policy renewal period.

Written Incident Response Plan

Establishing an actionable, written plan will help organize and streamline 
the incident response process, which in turn serves to mitigate the risk of 
steep response-related costs and, ultimately, exceeding coverage limits.  
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The incident response players must have clarity on roles, responsibilities, 
and authority during an incident.  Without clear instructions and 
authorizations in place, personnel will respond inconsistently, which can 
be especially damaging to an organization’s brand and can also create legal 
risks and increase liabilities and costs.

Similarly, without clearly identified procedures, organizations run the 
risk of departments duplicating efforts, wasting both valuable time and 
resources.  A written plan will help to provide structure, clarity, and 
organization around the incident response process.  Central elements 
of a strong incident response policy include consistently defined terms, 
conspicuous designation of duties, and clear communication protocols. 

It is imperative that key terms (e.g., “Event,” “Incident,” “Breach”) 
are consistently and clearly defined. To the extent there are multiple 
policies at issue, terms must have the same meaning across the plans and 
departments to ensure a uniform response. Variances in definitions can 
result in confusion among incident response players, and poorly defined 
terms can create ambiguity as to when certain processes are triggered.  
Importantly, certain terms (like “Breach”) have legal implications, and 
referring to an incident as a “breach” before a proper determination is 
made as to whether a breach (as defined under law or written policy) has 
occurred is a common mistake and typically results in increased costs and 
liabilities. 

The plan should furthermore conspicuously identify roles and 
responsibilities during the incident response process, including the 
designation of an Incident Commander, who is responsible for leading 
response efforts and who has real-time decision-making authority.  The 
plan should also be clear about the parameters of such authority. 

Perhaps one of the most important aspects of the incident response 
process—and one which frequently results in increased brand impact and 
liability exposure—is the communications process.  It is, therefore, critical 
that the incident response plan establish clear communications protocols, 
including triggers for cross-functional coordination and escalation. A 
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common misstep in the response process is neglecting to engage the 
appropriate parties early enough in the process, so clearly-defined triggers 
for when certain departments and players need to be informed of and 
engaged in the response process, and when issues should be escalated to 
senior personnel, help to mitigate this risk.  

The plan should also include clear procedures for external communications 
to ensure the organization does not increase potential liability through 
inconsistent or ineffective messaging surrounding an incident.  These 
protocols are particularly important with respect to communications with 
law enforcement, regulators, insurance carriers, third-party vendors, the 
press, and affected individuals.

Cyber-attack Simulations

While maintaining a written response plan is necessary, it is not enough.  
A policy may appear perfect on paper, but it can be rendered meaningless 
if the procedures are not internalized by key players.  Moreover, certain 
gaps or challenges may arise when the policy is actually put into practice.  
Companies that pressure test their incident response policies and 
procedures for the first time in a controlled environment have a distinct 
and powerful advantage over the unprepared when the time comes for a 
real response.

Simulated cyber exercises have proven to be one of the best ways to 
test a company’s incident response plan and are a valuable extension 
of the risk assessment process. There are various types of exercises that 
can be implemented, depending on the level of maturity of the entity’s 
cybersecurity program, including tabletop and operational exercises.   
Cyber-attack simulations allow organizations to identify gaps, rectify 
issues, and improve processes before an actual incident occurs and, ideally, 
help the entity avoid repeating past mistakes.

A Note on the Attorney-Client Privilege

The legal department is generally not “top of mind” in the cyber risk 
management process, but attorneys play a vital role in helping to 
minimize potential costs and liabilities associated with cyber risks.  It is 
often advantageous to have legal counsel oversee, and at times direct, 
the risk assessment process, including cyber exercises.  Attorneys are well 
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positioned to help ensure that the assessment does not itself create risk, 
that any assessment is focused on compliance with applicable regulations, 
and that the necessary constituents are involved.  

In particular, the attorney-client privilege is one of the most important 
benefits for leveraging outside counsel.  Doing so helps provide the 
organization a mechanism to identify and remediate gaps or deficiencies in 
a privileged environment.  When companies conduct risk assessments or 
cyber exercises without the presence of counsel, identified shortcomings, 
mistakes, and vulnerabilities may be available to regulators and could be 
used against the company in future litigation or enforcement actions.  
Engaging outside counsel to oversee the process helps protect the 
company from these unwanted exposures and liabilities.  Further, the 
cloak of privilege often fosters a more open and transparent analysis of the 
organization’s risk rating, which allows the company to better improve 
its cyber program and could result in an organization being viewed much 
more positively during regulatory examinations, audits, or even future 
litigation.     



63

A Buyer’s Guide to Cyber Liability Insurance Coverage - 2nd Edition

IX. CONCLUSION

Cyber insurance is still evolving. Insureds must take the time to learn 
what coverage they need and what coverage they have to ensure they are 
adequately protected. In addition, insureds should have a plan in place to 
deal with the complexity of having multiple lines of coverage that may 
apply to a single cyber event. A little preparation can avoid significant 
problems with coverage in the event of a claim.

Cyber liability insurance is an important coverage for nearly all 
companies today. Directors and officers cannot leave to chance whether 
this multi-million dollar asset will protect their company in the event 
of a cyberattack. Directors and officers who assume that they are fully 
protected just because their company has cyber liability insurance may 
find out the hard way that their protection is inadequate. 

Fortunately, there are a number of cyber liability insurance policies 
available and cyber liability insurance policies are highly negotiable. By 
taking the time to negotiate improvements to the cyber liability policies 
and ensuring that the coverage is appropriate for the insured’s risk profile, 
companies can greatly improve the chances that their cyber liability 
policy will protect them when they need it most. 
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GLOSSARY OF COMMON CYBER LIABILITY  
INSURANCE TERMS

All Risk

An all risk policy provides protection against any claim that is not 
specifically excluded by the policy. The opposite type of coverage is a 
“named peril” policy – such a policy only covers those types of claims that 
are specifically listed in the policy.

Allocation

Allocation refers to the split between covered and uncovered loss. 
Allocation usually occurs when there are covered and uncovered 
allegations in a claim or when there are allegations against covered and 
uncovered persons or entities.

Attachment / Exhaustion

The attachment/exhaustion provision sets forth when an excess policy 
will provide coverage. Generally, this provision provides that the excess 
policy will only attach once the underlying policy limit is exhausted.

Bodily Injury

Bodily injury means a physical injury, sickness, disease or death. Some 
policies will also include mental anguish or injury and other types of 
emotional distress including mental injury, mental anguish, mental 
tension, emotional distress, pain and suffering, or shock, whether or not 
resulting from injury to the body, sickness, disease or death of any person.

Captive

A captive is an insurance company that is owned by a parent company 
and used to insure the parent’s own risks.
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Change of Control Provision

The change of control provision generally details how certain events/
transactions will impact the insurance coverage. For example, the change 
of control provision might state that if the parent company is sold, the 
insurance will cease to provide going forward insurance coverage. 

Claim

The term claim generally defines what events will trigger coverage under 
the cyber liability insurance policy. Most cyber liability insurance policies 
will define a claim broadly to include litigation, arbitration/mediation and 
certain regulatory matters.

Claims Made

A claims made policy requires that a claim be made and reported during 
the policy period to be covered by the policy. 

Communication

Communication is defined as an electronic record or message created, 
generated, sent, communicated, received or stored by electronic means 
that is capable of retention by the recipient at the time of receipt, 
including a telefacsimile transmission or e-mail, and that was transmitted 
or purported to have been transmitted through a network.

Computer

Computer means a device or group of devices that by manipulation of 
electronic, magnetic, optical or electromechanical impulses pursuant to a 
computer program can perform operations on data.

Computer System

A computer system is often defined as computer hardware, software or 
components that are linked together through a network of two or more 
devices accessible through the internet, internal network, or connected 
with data storage or other peripheral devices and are under ownership, 
operation or control of, or leased by an insured company.
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Some definitions will also include associated input and output devices, 
data storage devices, networking equipment and storage area network or 
other electronic data backup facilities. 

Some definitions restrict their definition of computer system to devices 
that are linked together through a network of two or more devices 
accessible through the internet, internal network or connected with 
data storage or other peripheral devices (including wireless and mobile 
devices), and provided that such hardware, software, components, devices 
and internal networks are under ownership, operation or control of, or are 
leased by, an insured.

Conduct Exclusions

In the cyber liability insurance context, the conduct exclusions remove 
coverage for certain wrongful acts committed by the insureds (e.g., where 
the insured gains illegal profits or commits intentional misconduct or 
fraud).

Conduit Injury

Conduit Injury means injury sustained or allegedly sustained by a person 
because a system cannot be used, or is impaired, resulting directly from:

 1. a cyberattack into an insured’s system, provided such  
  cyberattack was then received into a third-party’s system; or

 2. a natural person who has accessed a system without  
  authorization, through an insured’s system.

Confidential Information

Confidential information means any of the following in a company’s or 
information holder’s care, custody or control or for which a company or 
information holder is legally responsible: 
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 1. information from which an individual may be uniquely and  
  reliably identified or contacted, including, without limitation,  
  an individual’s name, address, telephone number, social security  
  number, account relationships, account numbers, account  
  balances, account histories and passwords; 

 2. information concerning an individual that would be considered  
  “nonpublic personal information” within the meaning of Title  
  V of the Gramm-Leach Bliley Act of 1999 (Public Law 106- 
  102, 113 Stat. 1338) (as amended) and its implementing  
  regulations, or protected personal information under any similar  
  federal, state, local or foreign law;

 3. information concerning an individual that would be  
  considered “protected health information” or “electronic  
  protected health information” within the Health Insurance  
  Portability and Accountability Act of 1996 (as amended)  
  (HIPAA) or the Health Information Technology for Economic  
  and Clinical Health Act (HITECH Act), and their  
  implementing regulations, or protected health-related  
  information under any similar federal, state, local or foreign law;

 4. information used for authenticating customers for normal  
  business transactions; or

 5. any third-party’s trade secrets, data, designs, interpretations,  
  forecasts, formulas, methods, practices, processes, records,  
  reports or other item of information that is not available to the  
  general public.

Coinsurance

Coinsurance requires the insureds to retain some percentage of the risk of 
loss. For example, the cyber liability policy may provide that the insurer 
will pay 90% of a loss and that the insured shall pay the remaining 10 
percent.
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Consumer Redress Fund

Consumer redress fund means a sum of money that the insured is legally 
obligated to deposit in a fund as equitable relief for the payment of 
consumer claims due to an adverse judgment or settlement of a regulatory 
proceeding. Consumer redress fund typically does not include any sums 
paid which constitute taxes, fines, penalties, injunctions or sanctions.

Content Injury

Content injury means injury sustained or allegedly sustained by a person 
because of the actual or alleged infringement of:

 1. a collective mark, service mark, or other trademarked name,  
  slogan, symbol or title;

 2. a copyright;

 3. the name of a product, service, or organization; or

 4. the title of an artistic or literary work, resulting directly from  
  cyber activities of an insured.

Continuity of Coverage

Continuity of coverage refers to a continuation of the representations and 
warranties given by the insureds in the insurance application. Continuity 
of coverage is very important to insureds as it allows them to avoid making 
new representations and warranties at the renewal or when the insured 
changes insurers. This is a particularly important issue in a claims made 
policy.

Continuity Date

Cyber liability policies typically exclude coverage for any claims or 
circumstances that could give rise to claims that were known to the 
insureds as of the continuity date. The continuity date is generally the 
date on which the insureds first purchased cyber liability insurance from 
the insurer. 
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Crisis Management Expenses

Crisis management expenses are typically defined as the “reasonable 
and necessary” costs to retain: an independent attorney; an information 
security forensic investigator; and a public relations consultant. Some 
policies may also include limited advertising and public relations media 
and activities as well.

Cyberattack

The term cyberattack is generally defined as the transmission of 
fraudulent or unauthorized data that is designed to modify, alter, damage, 
destroy, delete, record or transmit information within a system without 
authorization, including data that is self-replicating or self-propagating 
and is designed to contaminate other computer programs or legitimate 
computer data, consume computer resources or in some fashion usurp the 
normal operation of a system.

Data Breach Expenses

Data breach expenses include reasonable and necessary expenses incurred 
by the insured or for which the insured becomes legally obligated to pay:

 1. to retain third-party computer forensics services to determine  
  the scope of a failure of network security;

 2. to comply with privacy regulations, including but not limited  
  to the consumer notification provisions of privacy regulations of  
  the applicable jurisdiction that most favors coverage for such  
  expenses;

 3. with the insurer’s prior written consent, to voluntarily notify  
  individuals whose personal information has been wrongfully 
  disclosed;

 4. in retaining the services of a public relations firm, crisis  
  management firm or law firm for advertising or related  
  communications solely for the purpose of protecting or restoring  
  the insured’s reputation as a result of a wrongful act; 



70

 5. to retain the services of a law firm solely to determine the  
  insured’s indemnification rights under a written agreement  
  with an independent contractor with respect to a wrongful act  
  expressly covered under an insuring agreement and actually or  
  allegedly committed by such contractor; and

 6. for credit monitoring services, but only if such disclosure of  
  personal information could result in the opening of an  
  unauthorized line of credit or other financial account.

Debtor-in-Possession

A debtor-in-possession is a company that operates while under Chapter 
11 bankruptcy protections.

Derivative Suit

A derivative suit is an action brought on behalf of the corporation by its 
shareholders against the corporation’s directors and officers.

Diminishing Limits

A diminishing limits policy is one where defense costs incurred by the 
insureds reduce the limit of liability available to pay loss. 

Disgorgement

Disgorgement is a repayment of ill-gotten gains – money to which the 
insured did not have a right to in the first place. In the cyber liability 
insurance context, disgorgement most often arises in the context of the 
definition of loss. Most cyber liability policies do not consider disgorgement 
to be a loss and, therefore, do not cover any disgorgement.

Discovery Period or Extended Reporting Period (ERP)

The ERP is an optional extension of coverage that allows insureds to report 
claims made during the ERP provided that the wrongful act occurred prior 
to the expiration of the original policy period.
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Duty to Defend

A duty to defend policy requires the insurer to defend any covered lawsuit 
or claim brought against an insured.

Employee Retirement Income Security Act of 1974 (ERISA)

ERISA is the statutory scheme that regulates employee benefit plans. 

Final Adjudication Standard

The final adjudication standard requires the insurer to cover allegations of 
fraud or illegal conduct against an insured unless, and until, there is a final, 
unappealable adjudication that determines that the insured committed 
the fraud or other illegal conduct alleged. 

Final Determination Standard

The final determination standard requires the insurer to cover allegations 
of fraud or illegal conduct against an insured unless, and until, there is 
a final determination by a court or other alternative dispute resolution 
proceeding that the insured committed the fraud or other illegal conduct 
alleged. The major difference between the final determination standard 
and the final adjudication standard is that with the final determination 
standard, the insurer would not be required to fund any appeals after a 
determination by a trial court that the insured committed the fraud or 
other illegal conduct. 

First-Party Claim

A first-party claim is one that is made by an insured for an insured’s own 
losses. 

Fraudulent Access or Transmission

Fraudulent access or transmission means that a person has:

 1. fraudulently accessed an insured’s system without authorization;
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 2. exceeded authorized access; or

 3. launched a cyberattack into an insured’s system.

Hammer or Forced Settlement Clause

A hammer or forced settlement clause provides that if the insurer agrees 
to fund a settlement within the policy limit but the insured rejects the 
settlement, the insurer’s liability is capped at the amount of the rejected 
settlement plus any defense costs incurred up to that date. Insurers include 
this provision in their cyber liability policies to prevent insureds from 
fighting on principle with the insurers’ money. By forcing a settlement, 
the insurer is essentially saying that if the insured wants to continue to 
fight, it should bear the risk of a potentially less favorable resolution to 
the case. 

Informant

Informant means any natural person providing information solely in 
return for monetary payment paid or promised by an nsured.

Insured’s Computer System

Insured’s computer system means a computer system:

 1. leased, owned, or operated by the insured; or

 2. operated for the benefit of the insured by a third-party service  
  provider under written contract with the insured.

Intellectual Property Law or Right

Intellectual property law or right means any:

 1. certification mark, collective mark, copyright, patent, service  
  mark, or trademark;

 2. right to, or judicial or statutory law recognizing an interest in,  
  any trade secret or confidential or proprietary information;
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 3. other right to, or judicial or statutory law recognizing an interest  
  in, any expression, idea, likeness, name, slogan, style of doing  
  business, symbol, title, trade dress or other intellectual property;  
  or

 4. other judicial or statutory law concerning piracy, unfair  
  competition or other similar practices.

Internet

Internet means a group of connected networks that allow access to an 
insured’s system through service providers using telephone service, digital 
subscriber lines, integrated service digital network lines, cable modem 
access or similar transfer mediums.

Media

Media means objects on which data may be stored so that it may be read, 
retrieved or processed by a computer. Media often does not include paper.

Network

Network means any and all services provided by or through the facilities 
of any electronic or computer communication system, including 
Fedwire, Clearing House Interbank Payment System (CHIPS), Society 
for Worldwide Interbank Financial Telecommunication (SWIFT) and 
similar automated interbank communication systems, automated teller 
machines, point of sale terminals, and other similar operating systems and 
includes any shared networks, internet access facilities, or other similar 
facilities for such systems, in which an insured participates, allowing 
the input, output, examination, or transfer of data or programs from one 
computer to an insured’s computer.

Most Favorable Venue

In the cyber liability context, the most favorable venue clause generally 
states that the parties should use the law of the venue most favorable to 
finding coverage to determine the insurability of punitive damages.
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Named Peril

A named peril policy only covers the hazards specifically named in the 
policy. Named peril policies tend to be less expensive than all risk policies 
that cover all hazards unless the hazard is specifically excluded from 
coverage. 

Network Security

Network security means those activities performed by the insured, or by 
others on behalf of the insured, to protect against unauthorized access to, 
unauthorized use of, a denial of service attack by a third-party directed 
against, or transmission of unauthorized, corrupting or harmful software 
code to, the insured’s computer system.

Occurrence Coverage

An occurrence policy covers losses that were incurred during the effective 
dates of the policy regardless of when the claim for such losses is actually 
made. 

Outsource Provider

Outsource provider means an entity not owned, operated or controlled by 
an insured that such insured depends on to conduct its business.

Panel Counsel

Some cyber liability policies require the use of a pre-approved consultant, 
public relations firm or law firm. The list of pre-approved firms is generally 
referred to as a panel counsel firm.

PCI Data Security Standards

PCI data security standards means generally accepted and published 
Payment Card Industry standards for data security (commonly referred to 
as “PCI-DSS”).
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PCI-DSS Assessment

PCI-DSS assessment means any written demand received by an insured 
from a payment card association (e.g., MasterCard, Visa, American 
Express) or bank processing payment card transactions for a monetary 
assessment (including a contractual fine or penalty) in connection with 
an insured’s non-compliance with PCI data security standards which 
resulted in a security failure or privacy event.

Pending and Prior Litigation Exclusion

The pending and prior litigation exclusion eliminates coverage for any 
litigation or proceeding that relates to any litigation or proceeding pending 
on or prior to the inception of the policy (or some other designated date).

Personal Information

The definition of personal information varies significantly. Some insurers 
define it as specific information such as an individual’s name, social security 
number, medical or healthcare data, other protected health information, 
driver’s license number, state identification number, credit card number, 
debit card number, address, telephone number, account number, account 
histories, or passwords. Other insurers define it as any information: 

 1. from which an individual may be uniquely and reliably  
  identified or contacted; 

 2. that would be considered nonpublic personal information,  
  protected personal information, protected health information or  
  electronic protected health information; or 

 3. used for authenticating individuals for normal business  
  transactions. 

Most insurers exclude information that is lawfully made available to the 
general public for any reason, including but not limited to information 
from federal, state or local government records.
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Policy Period

The policy period is the period of time from the inception date of a policy 
until the expiration date of the policy or the cancellation of the policy, 
whichever comes first.

Prior Acts Exclusion

The prior acts exclusion excludes claims arising from wrongful acts 
occurring before the prior acts date. Prior acts exclusions are strongly 
disfavored in a claims made policy as they tend to significantly reduce the 
protection provided by the policy.

Privacy Event

Privacy event means any failure to protect confidential information 
(whether by “phishing,” other social engineering technique or otherwise), 
including, without limitation, that which could result in an identity theft 
or other wrongful emulation of the identity of an individual or corporation.

Privacy Notification Expenses

Privacy notification expenses are the reasonable and necessary cost of 
notifying persons who may be directly affected by the potential or actual 
unauthorized access of a record, and (1) changing such person’s account 
numbers, other identification numbers and security codes; and (2) 
providing such persons (for a set period of time) with credit monitoring or 
other similar services that may help protect them against the fraudulent 
use of the record.

Privacy Regulations

Privacy regulations include the following statutes and regulations 
associated with the care, custody, control or use of personally identifiable 
financial, medical or other sensitive information:

 1. Health Insurance Portability and Accountability Act of 1996  
  (Public Law 104-191) and Health Information Technology for  
  Economic and Clinical Health Act;
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 2. Gramm-Leach-Bliley Act of 1999;

 3. the California Security Breach Notification Act (CA SB 1386)  
  and Massachusetts 201 CMR 17;

 4. Identity theft red flags under the Fair and Accurate  
  Credit Transactions Act of 2003;

 5. Section 5(a) of the Federal Trade Commission Act, 15 U.S.C.  
  § 45(a), but solely for alleged violations of unfair or deceptive  
  acts or practices in or affecting commerce; and

 6. other similar state, federal, and foreign identity theft and  
  privacy protection legislation that requires commercial entities  
  that collect personal information to post privacy policies, adopt  
  specific privacy or security controls, or notify individuals in the  
  event that personal information has potentially been  
  compromised.

Quota Share

A quota share program spreads loss among two or more insurers in pre-set 
percentages.

Related Acts

Related acts (sometimes referred to as “interrelated wrongful acts”) are 
acts that are logically or causally connected by some common nucleus of 
facts. Some policies may also define this term as a series of similar, related 
or continuous acts.

Reputational Injury

Reputational injury means injury sustained or allegedly sustained by a 
person because of an actual or alleged:

 1. disparagement of such organization’s products or services;

 2. libel or slander of such natural person; or

 3. violation of such person’s rights of privacy or publicity,

resulting directly from cyber activities of an insured.
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Rescission

Rescission is the act of completely voiding an insurance policy so that 
it is as if the policy was never issued. Generally, the insurer will return 
any premium collected and the insured returns to the position it would 
have been in if the insurance contract had never been bound. Rescission 
typically occurs only if there is a material misrepresentation in the 
application for insurance.

Reservation of Rights Letter

A reservation of rights letter is a letter from the insurer to the insured 
that sets forth all of the potential reasons why coverage may not apply to 
a particular claim. 

Retention

A retention is the amount of risk retained by the insured before the 
insurance policy will begin to provide coverage. A retention is similar to 
a deductible. 

Retroactive Date

Claims arising out of wrongful acts committed prior to the retroactive 
date are not covered by the cyber liability policy. 

Reward Expenses

Reward expenses means the reasonable amount paid by an insured to 
an informant for information not otherwise available which leads to the 
arrest and conviction of persons responsible for a cyberattack, fraudulent 
access or transmission, or a threat.

Security Breach Notice Law

Security breach notice law means any federal, state, local or foreign statute 
or regulation that requires an entity collecting or storing confidential 
information, or any entity that has provided confidential information 
to an information holder, to provide notice of any actual or potential 
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unauthorized access by others to such confidential information, including 
but not limited to, the statute known as California SB 1386 (§1798.82, et. 
seq. of the California Civil Code).

Security Failure

Security failure means a failure or violation of the security of a 
computer system that: (1) results in, facilitates or fails to mitigate any:  
(a) unauthorized access or use; (b) denial of service attack; or (c) receipt, 
transmission or behavior of a malicious code; or (2) results from the theft 
of a password or access code from an insured’s premises, the computer 
system, or an officer, director or employee of an insured by non-electronic 
means.

Security Failure generally does not include any of the foregoing that 
results, directly or indirectly, from any: (1) natural or man-made earth 
movement, flood, earthquake, seaquake, shock, explosion, tremor, seismic 
event, lightning, fire, smoke, wind, water, landslide, submarine landslide, 
avalanche, subsidence, sinkhole collapse, mud flow, rock fall, volcanic 
activity, including eruption and lava flow, tidal wave, hail, or act of God; 
or (2) satellite or other infrastructure failure.

Severability of the Application

Generally, all statements in the application for insurance are attributed 
to all insureds protected by the insurance contract. The severability of 
the application provision limits this general rule so that the statements 
in the application are not imputed to all insureds but are instead deemed 
binding only on the particular person or persons who were responsible for 
making the statements. 

Severability of Exclusions

A severability of exclusions provision provides that the wrongful acts of 
one insured shall not be imputed to any other insured to determine the 
applicability of a given exclusion.
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Third-Party Claim

A third-party claim is involves damage or harm to a third-party (a party 
other than the insured or the insurer).

Website

Website means the software, content and other materials accessible via 
the internet at a designated Uniform Resource Locator (URL) address.

The information contained herein is for general education and knowledge only. 
It is not designed to be, and should not be used as, the sole source of information 
when analyzing and resolving a legal problem. Moreover, the laws of each 
jurisdiction are different, and are constantly changing. If you have specific 
questions regarding a particular fact situation, we urge you to consult expert 
legal counsel.
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Cyber Liability Insurance

• Holland & Knight’s Cyber Liability Insurance Team assists 
policyholders in evaluating, negotiating and enforcing their cyber 
liability insurance policies. 

• When a claim arises, our team works with clients to best position 
their claim for maximum insurance recovery. 

• We help ensure that each type of insurance policy is well-coordinated 
with the other types of insurance you plan to or have already purchased 
to help avoid gaps in coverage, eliminate duplicate coverage and 
potentially reduce your insurance costs. 

• Holland & Knight has been ranked as the number one law firm in 
the United States for director liability issues by Directors & Boards 
magazine for eight years in a row (2007-2014).

Cyber liability insurance is a complicated and fast moving area of the 
law. This relatively new coverage is complicated and there are significant 
differences in the protection offered by various insurers. Holland & Knight 
has extensive experience with this line of coverage and can quickly and 
effectively advise on how to obtain the strongest protection available.

Independent Insurance Advice
The Holland & Knight Cyber Liability Insurance Team assists clients 
in evaluating, negotiating and enforcing their cyber liability insurance 
policies. Our clients range from Fortune 500 corporations to small, private 
and not-for-profit entities, as well as boards of directors seeking assistance 
with their insurance programs. We provide independent advice – meaning 
we have no financial stake in the amount of insurance you buy or in the 
insurers you select. Our only interest is in helping you obtain the broadest 
protection possible.

Evaluating and Negotiating Effective Liability Coverage
To ensure that you are adequately protected, we start by listening to your 
risk transfer needs. Once we learn what your concerns are, we analyze your 
policy to determine whether it adequately protects you. As part of this 
process, we employ our substantial claims experience to assess whether or 
not your policy will actually respond in the event of a claim.
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In order to help you get the broadest possible coverage, we utilize our 
extensive library of policies, checklists and available endorsements 
to determine how your policy compares with what is available in 
the marketplace. Using this information and the experience gained 
from reviewing numerous policies each year, we suggest coverage 
enhancements and provide wording for requested endorsements. If you 
do not yet have cyber liability coverage, our team can assist you in doing 
a thorough evaluation of all the considerations relevant to your business 
or organization.

Armed with the knowledge of what the marketplace will provide, we work 
with your insurance broker to negotiate selected coverage enhancements 
using our precedent files, which show how an insurer has responded to 
similar requests in the past. Obtaining significant policy enhancements 
for our clients is our highest priority.

Maximizing Your Potential Insurance Recovery
The true test of an insurance program is how it responds to a claim. The 
Holland & Knight Cyber Liability Insurance Team uses its experience 
and established professional relationships in the market to best position 
your claim with the goal of securing the maximum potential insurance 
recovery. Our team regularly counsels clients on issues such as coordination 
of coverage, the applicability of exclusions, and how to respond to 
reservation of rights and coverage denial letters. We also regularly work 
with breach coaches and other data security professionals in order to 
maximize insurance recoveries.

Understanding Risk Management as a Whole
In addition to making sure each insurance policy provides strong 
protections, Holland & Knight can also review corporate bylaws, 
indemnification agreements and other corporate documents to make 
certain these documents all work together effectively with your insurance 
policies.

Avoiding Gaps in Coverage 
We also help ensure that each type of insurance policy is well-coordinated 
with the other types of insurance you plan to purchase or that you have 
already purchased. This is critically important as it can help avoid gaps 
in coverage. It can also help eliminate duplicate coverage and potentially 
reduce your insurance costs. Most importantly, it will give you a more 
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complete understanding of how various types of policies work together – 
or do not work together – to cover your risks. This is now a particularly 
relevant issue for data privacy and security risks which tend to fall in a gap 
between several different types of insurance policies.

Experienced in Providing Proactive Data Breach Measures
Holland & Knight’s Cybersecurity and Privacy Team assists companies 
of all sizes in a broad range of industries with taking a proactive, 
comprehensive approach to risk management. The team counsels clients 
on the appropriate data breach response as well as all other areas related 
to what to do when a data breach occurs from a standpoint of company 
reputation to how to respond to and defend actions against state attorneys 
general, the FTC and other regulatory bodies, and defend companies 
against privacy-related class actions. Our Data Privacy Testing Lab 
identifies privacy and security issues by using advanced technology along 
with legal counsel to help protect your company. 

Industry Recognition for Holland & Knight’s Directors & Officers and 
Management Liability Insurance Team

Consistently Ranked as One of the Nation’s Top Law Firms for Director 
Liability Issues 
Directors & Boards magazine ranked Holland & Knight as one of the top 
law firms in the United States for dealing with directory liability issues in 
2014. This is the eighth consecutive year Directors & Boards magazine has 
recognized Holland & Knight as a top law firm in this area (2007-2014). 
In addition, Directors & Boards magazine ranked Holland & Knight 
among the top five law firms for general corporate governance issues and 
board-level merger and acquisition issues in 2013. 

Recognized as 2012 Insurance Firm of the Year
Holland & Knight was recognized as the nation’s 2012 Insurance Law 
Firm of the Year by Lawyer Monthly’s Legal Awards, a research-based 
awards program conducted in association with The Economist magazine. 
The firm was honored for its achievement in engaging and responding to 
the demands of a new post-recession business environment. 
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Leading Lawyers on Your Side
Members of our team have been selected for inclusion in leading industry 
publications, including Chambers USA for Insurance and Best Lawyers in 
America for Insurance Law. Our Insurance practice also received a national 
first-tier ranking in the 2018 U.S. News - Best Lawyers® “Best Law Firms” 
guide, as well as metropolitan first-tier rankings in the Fort Lauderdale 
and Jacksonville markets.
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Meet The Team

THOMAS H. BENTZ JR.
Partner | Washington, D.C.
+1 202.828.1879 | thomas.bentz@hklaw.com

Thomas H. Bentz Jr. practices insurance law with a 
focus on D&O, cyber and other management liability 

insurance policies. Mr. Bentz leads Holland & Knight’s D&O and 
Management Liability Insurance Team which provides insight and 
guidance on ways to improve policy language and helps insureds maximize 
their possible insurance recovery.

THOMAS F. “TOM” MORANTE
Partner | Fort Lauderdale
+1 954.468.7862 | tom.morante@hklaw.com

Tom Morante is an attorney in Holland & Knight’s Fort 
Lauderdale office who helps financial services companies 

navigate an increasingly complex global regulatory environment. He co-
chairs the firm’s Insurance Industry Team, representing insurers, reinsurers, 
captives, insurance wholesalers, insurance agents/brokers, funds and fund 
managers, and alternative capital providers. For more than 25 years, clients 
have relied on Mr. Morante’s experience in handling U.S. and foreign 
insurance matters with respect to life and annuities, health, title, property 
and casualty, extended warranty, environmental, cyber risk, directors and 
officers (D&O), political risk and trade credit insurance.



86

CHRISTOPHER G. CWALINA
Partner | Washington, D.C.
+1 202.469.5230 | chris.cwalina@hklaw.com

Christopher G. Cwalina is a partner in Holland & 
Knight’s Washington, D.C., office and co-chair of the 

Cybersecurity and Privacy Team. He concentrates his national practice 
primarily on privacy and data security compliance; litigation; defending 
companies in investigations initiated by state attorneys general, the FTC 
and other government agencies; responding to security breach incidents; 
establishing international compliance frameworks for companies; and 
developing and writing company policies and procedures. Mr. Cwalina 
has managed some of the largest data breaches in the country. He regularly 
serves as a “breach coach” – leading companies from a variety of industries 
through crisis management and the intricacies of managing the competing 
interests of affected customers, consumers, regulators, Congress, consumer 
groups, media, law enforcement, payment processors and other third 
parties involved when large breaches occur.

SCOTT T. LASHWAY
Partner | Boston
+1 617.305.2119 | scott.lashway@hklaw.com

Scott T. Lashway is a litigation attorney in Holland 
& Knight’s Boston office and a member of the firm’s 

Litigation and Dispute Resolution practice. He is called upon by 
clients for representation and counseling on complex disputes, internal 
investigations and government enforcement matters, as well as to advise on 
critical legal and compliance risks. Mr. Lashway has significant experience 
representing clients in matters involving cybersecurity, data privacy and 
management, and allegations of misappropriation of intellectual property, 
trade secrets and proprietary business information. He represents clients 
in an array of industries, including financial institutions, insurance 
companies, technology companies and life science companies, as well as 
their individual officers, directors and employees.
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IEUAN G. MAHONY
Partner | Boston
+1 617.573.5835 | ieuan.mahony@hklaw.com

Ieuan G. Mahony is a partner in Holland & Knight’s 
Boston office. He concentrates his practice in intellectual 

property (IP) licensing and development, data privacy and security, and 
information technology (IT). Mr. Mahony combines his transactional 
and compliance work with dispute resolution and litigation matters. 
His substantial background in transactional and litigation practice areas 
helps clients receive high-quality advice in the dynamics of reaching an 
agreement as well as the realities of combating an adversary. Mr. Mahony is 
a member of the firm’s three partner Information Technology Governance 
Committee.

STEVEN B. ROOSA
Partner | New York
+1 212.513.3544 | steven.roosa@hklaw.com

Steven B. Roosa is a partner in Holland & Knight’s New 
York office. He is also a fellow emeritus at the Center 

for Information Technology Policy (CITP) at Princeton University. His 
practice focuses on advising companies on a wide spectrum of technology 
and legal issues pertaining to privacy and data security. Representative 
issues include: mobile app privacy compliance; leveraging anonymity 
solutions to help clients safely unlock the value of large data sets; Internet 
tracking; web security; geo-fencing; data breach and incident response; 
Children’s Online Privacy Protection Act (COPPA); Computer Fraud 
and Abuse Act (CFAA); FTC compliance; privacy considerations 
of modified network protocols; California best practices for websites 
and mobile apps; compliance with wiretap statutes and the Electronic 
Communications Privacy Act (ECPA); public-key infrastructure (PKI); 
certification authority matters pertaining to online trust; and web-based 
reputation and defamation issues. 
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SHANNON HARTSFIELD SALIMONE
Partner | Tallahassee | +1 850.425.5624
Orlando | +1 407.244.1113
shannon.salimone@hklaw.com

Shannon Hartsfield Salimone is a health lawyer whose 
practice focuses on corporate compliance, particularly in the regulatory and 
data privacy areas. She is Board Certified in Health Law by the Florida Bar 
Board of Legal Specialization and Education. She advises clients on state and 
federal matters, including healthcare compliance, internal investigations, 
HIPAA and data privacy, cyber liability and reducing risk, consumer 
protection relating to privacy, long-term care, fraud and abuse, licensure, 
EMTALA, meaningful use of electronic medical records and prescription 
drug distribution. Ms. Salimone’s clients include health plans and insurers, 
medical technology companies, assisted living facilities, continuing 
care retirement communities, nursing homes, hospitals and large clinics, 
pharmaceutical manufacturers and distributors, pharmacies, tissue banks, 
medical and benefit management companies, religious institutions and data 
analytics companies, among others. Ms. Salimone is a past Chair of the 
ABA Health Law Section’s eHealth, Privacy & Security Interest Group.

NORMA M. KRAYEM
Sr Policy Advisor | Washington, D.C.
+1 202.469.5195 | norma.krayem@hklaw.com

Norma Krayem is a senior policy advisor in Holland & 
Knight’s Washington, D.C., office and co-chair of the 

firm’s Cybersecurity and Privacy Team, as well as a member of the Public 
Policy & Regulation Group. Ms. Krayem provides strategic advice on key 
issues in a range of areas, including homeland security, transportation, 
defense, international trade and environmental, as well as appropriations 
issues for all aspects of critical infrastructure. She also focuses on the 
impacts of cyber and privacy issues on the banking and financial services, 
energy, communications, health, transportation and other critical sectors. 
Ms. Krayem has more than 20 years of experience addressing major issues 
within the national policy-making arena and has worked both in and with 
state, local and federal governments, as well as Fortune 500 clients to 
develop strategies designed to build and maintain a competitive edge.
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KAYLEE A. COX
Associate | Washington, D.C.
+1 202.469.5185 | kaylee.cox@hklaw.com

Kaylee A. Cox is an associate in Holland & Knight’s 
Washington, D.C., office and a member of the 

firm’s Cybersecurity and Privacy Team. Ms. Cox focuses her practice 
on information privacy and data security compliance, regulatory 
investigations, security breach incident response, breach preparation and 
cybersecurity risk management, and development of corporate privacy and 
security policies and procedures. She advises companies on information 
privacy and cybersecurity regulatory issues and legislative affairs as well as 
compliance with state, federal and international privacy laws, regulations 
and directives.
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Recent Insurance Publications From Holland & Knight

Is Your Cyber Liability Insurance Any Good? A Guide for Banks to 
Evaluate Their Cyber Liability Insurance Coverage, North Carolina 
Banking Institute Journal, February 17, 2017

Tips for Strong Cyber Liability Insurance, The Review of Securities & 
Commodities Regulation, September 21, 2016

The Ins and Outs of Cyber Liability Insurance, National Defense Magazine, 
April 2016

Cyber Insurance and Social Engineering Fraud, Why Voluntary Transfers 
May Not Be Covered By Your Insurance Policies, Cyberspace Lawyer, 
February 2016

How Insurance Mergers Could Affect Your Business, Law360,  
January 25, 2016

How Will the Consolidation of Insurance Markets Affect You?,  
Holland & Knight Alert, January 14, 2016

How Can That Not Be Covered? I Have Cyber Insurance!  
Holland & Knight Alert, January 8, 2016

DOJ Targets Executives and Individuals in Corporate Investigations, 
Holland & Knight Alert, September 22, 2015

Corporate Compliance Answer Book, Directors and Officers Liability 
Insurance and Cyber Liability Insurance Chapters, Practising Law Institute, 
2016 Edition

Views on Corporate Cybersecurity Insurance Options, Privacy Law Watch, 
August 13, 2015

A Buyer’s Guide to Cyber Liability Insurance Coverage, 2015
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Negotiating Key Cyber Exclusions, Insurance Day, July 8, 2015
Excess D&O Insurance Coverage – An Important But Often Neglected 
Part of Your D&O Insurance Program, Financier Worldwide Magazine, 
April 2015

Protecting Against Cyber Risk - A Primer on Cyber Insurance, Cyberspace 
Lawyer, March 2015

Insurance Agency Risk Management - E&O Exposures by Line of Business 
D&O Chapter, Agents of America, 2014 Edition, Series 3

A Buyer’s Guide to Obtaining Comprehensive D&O Insurance Coverage,  
2nd Edition, June 2014
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About Holland & Knight LLP
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Excess carriers’ responsibility to assess 
coverage
Excess carriers have an independent, good-faith responsibility to 
assess coverage for their policyholders, even if:

• Primary carrier denies coverage

• Policy is follow-form

The duty is non-delegable
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Obtaining defense coverage from excess 
carriers

Policyholders can sometimes obtain defense coverage from 
excess carriers when the primary carrier wrongfully denies 
defense coverage.

• Certain policy language imposes a “drop down” obligation

• Reasonable expectations

• An insurer cannot “follow form” to a wrongful denial
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IMG Worldwide, Inc. v. Westchester Fire 
Ins. Co.

5

IMG Worldwide, Inc. v. Westchester Fire Ins. Co., 572 F. App’x 402 (6th Cir. 2014) 

• Excess policy provided for duty to defend if primary policy “does not 

provide coverage.” 

• The term “provide” can include “provide for” or “undertake to deliver.”

• The court applied the second definition, construing the policy against 

the insurer-drafter to include a wrongful denial. Thus, the excess 

insurer owed a duty to defend. 

• The court based its decision on the policyholder’s “reasonable 

expectations.”



Excess carriers’ right to challenge coverage and 
settlement decisions made by primary carriers

No independent right to challenge coverage and settlement 
decisions made by primary carriers, unless:

• Fraud

• Bad faith (on the part of the primary carrier)

• Express contractual right to do so

This rule is also couched in upholding the policyholder’s 
reasonable expectations of coverage.

6



Erosion of underlying limits 

• “Improper erosion” is a concept created by insurers.

• Courts reject “improper erosion” arguments in most 
circumstances.

• From a policyholder perspective, there is no such thing as 
“improper” erosion.

• Courts focus on policyholders’ reasonable expectations.
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Ninth Circuit decisions
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Ninth Circuit cases 

Two recent Ninth Circuit cases help underscore the very limited 
circumstances under which an excess carrier may dispute 
payment decisions and coverage determinations made by the 
primary carrier.

• AXIS Reinsurance Co. v. Northrop Grumman Corp., 975 F.3d
840 (9th Cir. 2020)

• Scottsdale Ins. Co. v. Certain Underwriters at Lloyds, 839 F. 
App’x 105 (9th Cir. 2020)

In all circumstances, courts may step in to protect the 
policyholder’s reasonable expectations.
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AXIS Reinsurance vs. Northrop Grumman

• 2 lawsuits filed against Northrop alleging ERISA violations

• Northrop settles both lawsuits out of Court, and tendered 
both settlements to its insurers for coverage

• Northrop had multi-layer program of employee benefit 
fiduciary liability insurance including (1) $15M primary with 
National Union; (2) $15M excess insurance policy with CNA; 
(3) $15M secondary excess insurance policy with AXIS

• As a secondary excess insurer, AXIS only required to drop 
down to provide coverage but only after underlying insurance 
policies had been exhausted



AXIS Reinsurance vs. Northrop Grumman 
(cont’d)

• National Union determined that the first settlement fell 
under its primary insurance policy, which covered loss 
from actual or alleged wrongful acts by Northrop or its 
employees, including violations of ERISA

• National Union paid a portion of the first settlement, 
exhausting its $15M liability limit



AXIS Reinsurance vs. Northrop Grumman 
(cont’d)

• CNA agreed that the first settlement fell within its scope of 
coverage and dropped down and paid the remainder of the first 
settlement.  

• CNA’s partial payment did NOT exhaust its $15M liability limit.  
As such, AXIS was not required to pay any portion of the FIRST 
settlement.

• CNA covered subsequent second settlement, after it determined 
that the second settlement fell within its scope of coverage and 
exhausted the remainder of its $15M liability limit.



AXIS Reinsurance vs. Northrop Grumman 
(cont’d)
• AXIS was then asked to pay the remainder of the second 

settlement.

• AXIS did not contest the validity of the second settlement under 
the terms of its excess policy, and AXIS covered its portion of 
the second settlement.

• AXIS notified Northrop that it intended to seek reimbursement of 
the first settlement amount on the ground that these earlier 
payments by National Union and CAN were “not for covered 
loss.”

• Of note, the AXIS excess policy did NOT contain a provision for 
AXIS to challenge the propriety of payments by underlying 
insurers for “covered loss.”



AXIS Reinsurance vs. Northrop Grumman 
(cont’d)

• AXIS argued “improper erosion”

• AXIS sought reimbursement of the insurance payment it made 
as a secondary excess insurer to Northrop 

• The District Court agreed and initially granting AXIS’s Motion for 
Summary Judgment



AXIS Reinsurance vs. Northrop Grumman 
(cont’d)

• Northrop appeals to Ninth Circuit, arguing that AXIS assumed 
the risk that Northrop’s primary and excess insurers might 
adjust claims in a manner that would trigger AXIS’s secondary 
excess coverage 

• Ninth Circuit reversed

• An excess insurer may not challenge that underlying limits 
should not have been exhausted absent a showing of fraud or 
bad faith, or the specific reservation of such a right in its 
contract with the insured



Ninth Circuit’s ruling in Axis:

• Ninth Circuit focus on Reasonable Expectations

• No reasonable insured in Northrop’s position would understand 
that it might have to argue justify its underlying insurers’ 
payment decisions as a prerequisite to obtaining excess 
coverage from AXIS



Challenging prior payments – insurer 
perspective

• What type of policy language can you include to reserve the 
right to challenge prior payments?

• AXIS Surplus Ins. Co vs. Innisfree Hotels, Inc. (S.D. Ala. Oct 
6, 2006) (noting that “the Axis Excess Policy . . . states that 
amounts paid by underlying insurance for losses that would 
not have been payable under the Axis Excess Policy do not 
count towards the $10 million" liability limit and "do not erode
the $10 million threshold“.



Challenging prior payments –
policyholder perspective

• What can policyholders expect?

• Watch for policies containing language like that in AXIS v. 
Innisfree Hotels.

• Work with coverage counsel when placing coverage, and 
involve both primary and excess carriers in any active 
disputes likely to result in judgments or settlements



Costco Wholesale v. Arrowood

• Third layer excess insurer contended that its policy should not 
have been triggered as the underlying insurers should have 
refused to pay some or all of the $30 million in attorney's fees 
and costs submitted to them in relation to a $8 million class 
action settlement between Costco and its employees.  Id. at 
1173. 

• The Costco court held that generally, an excess insurer may not 
second-guess the coverage determinations of the underlying 
insurers, absent an indication of fraud, bad faith, or a 
contractual right to interfere in their adjustment processes.

• The AXIS v. Northrop court relied on Costco.



Costco Wholesale v. Arrowood (cont’d)

• Permitting “improper erosion” claims would undermine the 
confidence of both insureds and insurers in the dependability of 
settlements,” thereby eliminating one of the primary incentives 
for obtaining insurance.

• Inefficiencies in the insurance industry

• Little benefit for policyholders.  

• Little evidence of insurance companies paying out claims (let 
alone their policy limits) when they are not obligated to do so.



Scottsdale Ins. Co. v. Certain Underwriters 
at Lloyds
• Insured (“Dickstein”) had purchased a primary policy from 

Lloyds and an excess policy from Scottsdale. 

• After one of Dickstein’s partners was sued for malpractice, 
Lloyds refused to defend.  

• Dickstein sued Lloyds for coverage, and for bad faith failure to 
defend. 

21



Scottsdale Ins. Co. v. Certain Underwriters 
at Lloyds (continued)

• Lloyds reached a settlement with Dickstein to dispose of all 
claims

• Lloyds allocated the $16.5 million settlement as follows:

• $11.74 million from the primary policy

• $1.26 million for “extra-contractual liability”

• $4.5 million to be paid by Scottsdale

22



Scottsdale Ins. Co. v. Certain Underwriters 
at Lloyds (continued)

• Scottsdale challenged Lloyds allocation and sought a 
determination that the settlement did not erode the limits of the 
primary policy

• Lloyds invoked Northrop Grumman, arguing that Scottsdale 
could not contest underlying erosion of limits

23



Scottsdale Ins. Co. v. Certain Underwriters 
at Lloyds (continued)

• Scottsdale, on the other hand, argued that the bad faith failure 
to defend claims were against Lloyds – not the insured – and it 
had not contractually undertaken to cover those claims 

• The court agreed with Scottsdale, finding that anything paid out 
to settle the bad faith or failure to defend claims was not part of 
the policy limits, but rather should have been considered “extra 
contractual liability” for Lloyds

24



Reasonable expectations

• Critically, in Scottsdale as in Northrop, allowing Scottsdale to 
contest Lloyds allocation also protected the insured’s 
reasonable expectations

• An insured never expects a bad faith denial of coverage

• Primary carriers should not be permitted to offload liability 
for bad faith onto excess carriers

• But, insureds are not left holding the bag

25



Reasonable expectations

• Scottsdale challenged Underwriters allocation of the settlement, 
arguing that Lloyds should have to pay the full settlement.  
Scottsdale was not arguing that the policyholder should not 
receive the full settlement
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Key takeaways
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Takeaways for insurers

• In sum, absent a contractual provision, excess insurers may not 
contest the payments of other insurers for earlier claims unless 
there is evidence that those payments were motivated by fraud 
or bad faith.

• From the insurer’s perspective, to protect themselves, excess 
insurers should consider either 1) requesting higher premiums 
or 2) inserting specific policy language reserving their right to 
contest “improper erosion” by the underlying insurers under 
certain conditions, so long as such a provision does not conflict 
with applicable law or public policy.  



Takeaways for policyholders

• Follow form policies generally adhere to the wording of primary 
policies, but:

• Excess carriers have an independent good faith duty to 
evaluate coverage

• Excess carriers may have to drop down to provide defense 
costs in certain circumstances

• Excess carriers cannot challenge underlying exhaustion of 
limits absent fraud, bad faith, or an express right to do so

• Insureds should watch out for policy language giving carriers 
the purported right to challenge underlying exhaustion
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Follow-Form Excess Carriers: Challenging Deference to  

Primary Insurer’s Coverage Decisions 

 

By: Courtney C. T. Horrigan & Elizabeth L. Taylor 
 

Primary and excess carriers each have an independent, good-faith responsibility to assess 

coverage for their policyholders.  Even when excess policies follow form to a primary policy, 

excess carriers may not merely rely upon a primary or underlying carrier’s evaluation of 

coverage issues. Instead, excess insurers are responsible for separately evaluating whether 

coverage exists, even where a primary or underlying carrier has denied coverage.  Each carrier in 

a tower has a separate, non-delegable duty of good faith to respond to claims and evaluate 

whether such claims fall within their policy’s coverage grant.  Where an excess carrier 

participates in the defense or settlement of an insured’s claim, it does so pursuant to its own 

policy terms.  And an excess carrier may not interfere with a primary or underlying carrier’s 

performance of its obligations without potentially subjecting itself to extra-contractual liability.  

Accordingly, an excess carrier’s right to challenge coverage decisions made by primary carriers 

is extremely limited. 

Recent case law out of the Ninth Circuit and its lower courts highlights the rights and 

duties of both primary and excess carriers as relates to policy exhaustion.  In the event a primary 

carrier alleges that it owes no duty to defend or indemnify because its policy is exhausted, it is 

the primary carrier’s duty to demonstrate exhaustion.  That duty may not be imposed on either 

the policyholder or an excess carrier.  See Transp. Ins. Co. v. Cent. Nat’l Ins. Co., 2021 U.S. 

Dist. LEXIS 241172 (D. Or. Oct. 12, 2021).  The primary carrier in Transportation Insurance 

Co. attempted to rely on recent Ninth Circuit case law analyzing so-called “improper erosion” as 

a means to shift the burden of proving exhaustion onto either the insured or the excess carrier.  
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The court rejected that argument, providing additional clarity as to carriers’ respective burdens 

concerning policy exhaustion. 

Relatedly, in the event that a primary carrier wrongfully denies coverage, policyholders 

may even be entitled to defense coverage from excess carriers.  Courts have concluded that 

certain policy language imposes upon an excess carrier an independent duty to defend when the 

primary carrier wrongfully refuses to do so.  This conclusion is based on upholding the 

policyholder’s reasonable expectations of coverage and avoiding perverse incentives for carriers 

to simply “follow form” to a primary carrier’s wrongful denial.   

For example, the Sixth Circuit has held that an excess carrier has an independent duty to 

defend its policyholder when the primary carrier wrongfully refuses to do so.  See IMG 

Worldwide, Inc. v. Westchester Fire Ins. Co., 572 F. App’x 402 (6th Cir. 2014).  The excess 

carrier in IMG issued a policy providing that for a duty to defend when the underlying insurance 

“does not provide coverage.”  Id. at 410.  The court interpreted that phrase broadly, finding that 

the term “provides” could reasonably mean “provide for” or “undertake to deliver.”  Id.  The 

court applied the latter definition, construing the policy against the insurer-drafter, and held that 

the excess carrier owed a duty to defend, which was triggered when the primary carrier 

wrongfully refused to assume its insured’s defense.  Id.   

In short, an excess carrier may not simply rely on a primary carrier’s conclusion that 

there is no duty to defend.  Permitting an excess carrier to “ride the coattails” of the primary 

carrier would leaving the policyholder without any defense or indemnity coverage for a covered 

claim.  Courts often step in to protect policyholders’ reasonable expectations of coverage when 
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the primary carrier breaches its duty to defend, and hold that an excess carrier must drop down 

and provide defense coverage where the primary carrier has wrongfully denied coverage.1   

On the other hand, excess carriers do not have an independent right to challenge coverage 

and settlement decisions made by primary carriers in the absence of fraud, bad faith, or an 

express contractual right to do so.  This conclusion is similarly couched in upholding the 

reasonable expectations of the insured, and results in rejection of excess insurer’s claims that 

coverage does not attach because of purported “improper erosion” of underlying policy limits.  

Indeed, “improper erosion” is a term coined by insurers.  From a policyholder perspective, there 

is no such thing as “improper” erosion of underlying limits.  Two recent Ninth Circuit cases help 

underscore the very limited circumstances under which an excess carrier may dispute coverage 

determinations and settlement decisions made by the underlying primary carrier.  In all 

circumstances, the policyholder’s expectations should be protected.   

In general, an excess carrier may not challenge the underlying insurer’s payment 

decisions on earlier claims absent proof of fraud or bad faith, or unless the excess policy 

expressly reserves a right to contest payment decisions made by the underlying carrier.  AXIS 

Reinsurance Co. v. Northrop Grumman Corp., 975 F.3d 840 (9th Cir. 2020).  In Northrop 

Grumman, the policyholder was sued in two lawsuits – a Department of Labor (DOL) 

investigation and a class action – both of which alleged ERISA violations, including purported 

self-dealing relating to Northrop Grumman’s pension plan administration.  At issue in the case 

was $45 million in coverage: a $15 million primary policy, a $15 million first layer excess 

policy, and AXIS’s $15 million second layer excess policy.  The DOL investigation settled, 

                                                 
1 The Tenth Circuit similarly has held that an excess carrier has an independent duty to “drop down” and defend its 

insured if the primary insurer fails in its duty to defend.  See Hocker v. N.H. Ins. Co., 922 F.2d 1476 (10th Cir. 

1991); Ins. Co. of N. Am. v. Med. Prot. Co., 768 F.2d 315 (10th Cir. 1985). 
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exhausting the primary policy and triggering the first layer excess policy.  Thereafter, the class 

action also settled, exhausting the first layer excess policy and triggering AXIS’s policy.   

AXIS filed a complaint against Northrop alleging “improper erosion” on the basis that 

the DOL investigation settlement was purportedly not a covered loss, and therefore should never 

have been paid by the primary and first-level excess carriers.  The district court agreed, and 

concluded AXIS was entitled to reevaluate the coverage decisions made by the underlying 

carriers on the DOL investigation.  The Ninth Circuit reversed, however, holding that AXIS was 

not entitled to contest the settlement payments made by lower level insurers in the absence of 

fraud, bad faith, or express policy language granting such a right.  The Ninth Circuit’s decision 

reflects the underlying principle that an excess carrier has no right to dispute the primary 

carrier’s performance under a contract that it is simply not a party to.  

Less than three months later, the Ninth Circuit clarified one specific circumstance that 

might permit an excess carrier to challenge the allocation of an underlying settlement payment 

and the subsequent erosion of primary policy limits.  See Scottsdale Insurance Co. v. Certain 

Underwriters at Lloyds, 839 F. App’x 105 (9th Cir. 2020).  Again, the Ninth Circuit’s decision to 

permit the challenge was also couched in protecting the insured’s reasonable expectations.  The 

insured (“Dickstein”) had purchased a primary professional liability policy from Lloyd’s of 

London (“Underwriters”), and an excess policy from Scottsdale.  One of Dickstein’s partners 

was sued for malpractice, and Underwriters refused to defend.   Dickstein sued Underwriters for 

coverage for the defense costs and liabilities associated with the malpractice claim, as well as 

bad faith and failure-to-defend.  Underwriters eventually reached a settlement with Dickstein to 

dispose of the claims for coverage for the malpractice action and the claims against Underwriters 

for bad faith and failure to defend.  The settlement itself did not allocate between the claims, but 
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Underwriters allocated the $16.5 million settlement as follows: (1) $11.74 million was paid out 

of the primary policy; (2) $1.26 million was paid by Underwriters for “extra-contractual liability; 

and (3) $4.5 million was to be paid by Scottsdale.   

Scottsdale brought an action challenging Underwriters’ allocation and seeking a 

determination that the settlement entered into between Underwriters and the policyholder did not 

erode the limits of the primary policy.  Underwriters argued, and the lower court agreed based on 

Northrop Grumman, that Scottsdale could not challenge the underlying settlement and 

corresponding erosion of the primary policy limits.  The Ninth Circuit disagreed, however, 

distinguishing Northrop Grumman because, in that case, the excess insurer was attempting to 

argue that the claim against the insured was not a covered loss.  Conversely, Scottsdale argued 

that the bad faith and failure to defend claims were claims against Underwriters, which claims 

Scottsdale had not contractually undertaken to cover.  Accordingly, court concluded that “any 

payment to settle the bad faith or failure to defend claims should not have been paid out of the 

policy limits, but rather as [extra-contractual liability].”  Id. at 107.   

Critically, in Scottsdale, permitting the excess carrier to challenge the allocation was also 

aimed at protecting the insured’s reasonable expectations under the policy.  Id. at 108.  Because 

an insured never expects a bad faith denial of coverage or refusal to defend, a primary carrier 

should not be permitted to erode policy limits based on payments to settle alleged bad faith or 

refusal to defend claims.  Permitting such conduct would also incentivize primary insurers to 

offload liability for alleged bad faith coverage denials onto excess insurers.  The Ninth Circuit 

thus remanded the case to the district court so that Scottsdale could challenge Underwriters’ 

allocation of the settlement, with the warning that “in a majority of cases, we expect [Northrop 
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Grumman] to prevent excess insurers from ‘contesting payments made at prior levels of 

insurance.’”  Id. at 109 n.4.   

In Transportation Insurance Co., the primary carrier attempted to use the Northrop 

Grumman case as a “sword,” to push the burden of proving exhaustion onto either the insured or 

the excess carriers.  See 2021 U.S. Dist. LEXIS 241172, at *17-19.  The court disagreed, 

distinguishing Northrop Grumman because it evaluated an excess carrier’s claims of so-called 

“improper” exhaustion of underlying policies by claims it alleged were not covered.  Id.  Thus, 

Northrop Grumman simply does not apply where the primary or underlying carrier is the party 

disputing exhaustion of its own policy.  Id.  The court rejected the primary carrier’s attempt to 

force the policyholder to “disprove” exhaustion, noting that when “exhaustion of the [primary] 

policies [is] at issue,” the burden to demonstrate policy exhaustion is on the primary carrier.  Id.    

The Northrop Grumman and Scottsdale courts both sought to protect insured’s 

expectations of coverage while discouraging bad faith behavior by insurers.  Policyholders 

should be aware, however, of the opportunity left open by the Northrop Grumman court for an 

excess carrier to add policy language reserving the right to contest underlying exhaustion of 

limits.  The Ninth Circuit noted that neither party had “pointed to any public policy or provision 

of the California Insurance Code prohibiting such clauses as a matter of law,” and nor was the 

court aware of any.  See 975 F.3d at 847.   

While follow-form policies generally adhere to the wording of the underlying primary 

policy, excess insurers issuing follow form policies may include additional limiting language that 

limits or supersedes the language of the primary policy.  And although a clause granting an 

excess carrier the right to challenge underlying exhaustion would be subject to ordinary rules of 

insurance policy construction – i.e. limiting clauses are interpreted narrowly and ambiguities 
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interpreted against the drafter – such clauses may nonetheless be enforceable.  Accordingly, 

policyholders should be on the lookout for language purporting to give insurers a right to 

challenge the underlying erosion of primary policy limits, and take that into account at policy 

procurement.  Similarly, to the extent such language exists, insured’s should utilize coverage 

counsel during litigation and settlement to proactively minimize the risk of an excess carrier 

challenging the underlying exhaustion of primary policy limits. 



Elizabeth Taylor
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an insurance payment that it made, as a secondary 
excess insurer, to Northrop Grumman Corporation.

AXIS argued that Northrop's underlying insurers paid an 
uncovered claim arising from Northrop's settlement of 
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their policies' liability limits and prematurely triggering 
AXIS's excess coverage. The district court agreed and 
held that AXIS was entitled to seek reimbursement of 
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the payment amount from Northrop against a later, valid 
claim.

The panel held that, consistent with the limited caselaw 
and secondary sources that have addressed excess 
insurer claims of "improper erosion," "improper 
exhaustion," "wrongful exhaustion," and similar 
challenges to the payment decisions of underlying 
insurers, an excess insurer may not challenge those 
decisions in order to argue that the underlying [**2]  
liability limits were not (or should not have been) 
exhausted absent a showing of fraud or bad faith, or the 
specific reservation of such a right in its contract with 
the insured.

The panel concluded that no reasonable insured in 
Northrop's position would understand that it might have 
to justify its underlying insurers' payment decisions as a 
prerequisite to obtaining excess coverage from AXIS. 
Therefore, consistent with the general rule favoring the 
objectively reasonable expectations of the insured, the 
panel reversed the district court's summary judgment 
order and remanded for further proceedings consistent 
with its opinion.

Counsel: Kevin M. Fong (argued), Shaw Pittman LLP, 
San Francisco, California; Barry J. Fleishma, Shaw 
Pittman LLP, Washington, D.C.; for Defendant-
Appellant.

Kim W. West (argued) and Alec H. Boyd, Clyde & Co. 
US LLP, San Francisco, California, for Plaintiff-Appellee.

Judges: Before: Richard A. Paez, Consuelo M. 
Callahan, and Patrick J. Bumatay, Circuit Judges. 
Opinion by Judge Callahan.

Opinion by: Consuelo M. Callahan

Opinion

 [*842]  CALLAHAN, Circuit Judge:

This case raises an issue of first impression in our 
circuit: when, if ever, may an excess insurer challenge 
an underlying insurer's payment decision as [**3]  
outside the scope of coverage? AXIS Reinsurance 
Company ("AXIS"), a secondary excess insurer to 
Northrop Grumman Corporation ("Northrop"), argues 
that underlying insurers paid an uncovered claim arising 
from Northrop's settlement of alleged ERISA violations, 
thereby "improperly eroding" their policies' liability limits 
and prematurely triggering AXIS's excess coverage. The 
district court agreed and held that AXIS was entitled to 
seek reimbursement of the payment amount from 
Northrop against a later, valid claim. We find that no 
authority supports AXIS's theory of "improper erosion." 
Nor did AXIS clearly reserve its right to challenge the 
underlying insurers' coverage decision. Therefore, 
consistent with the general rule favoring the objectively 
reasonable expectations of the insured, we reverse.

I

Two separate lawsuits were brought against Northrop 
alleging violations of the Employee Retirement Income 
Security Act of 1974 ("ERISA"), 29 U.S.C. § 1001 et 
seq. Northrop settled both lawsuits out of court, in each 
case referring its settlement payment to its insurers for 
coverage.

The first lawsuit was brought by the Department of 
Labor ("DOL") following a broad investigation into the 
administration of the Northrop [**4]  Grumman Savings 
Plan ("Plan") and several related employee savings and 
pension plans. The DOL investigation resulted in 
assertions of wrongful activity by a number of Northrop-
related entities and individuals. In December 2016, 
Northrop settled the alleged violations, consenting to 

975 F.3d 840, *840; 2020 U.S. App. LEXIS 29046, **1
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pay certain amounts1 to the Plan and to the DOL in 

exchange for a full release from further liability ("DOL 
Settlement"). Although Northrop agreed to the 
payments, it did not admit or deny the DOL's 
allegations. Because the parties settled  [*843]  out of 
court, there were no judicial findings or factual 
stipulations regarding the proportion of the settlement 

payments, if any, that constituted disgorgement.2

The second lawsuit was brought on behalf of the Plan 
and another Northrop savings program. Northrop settled 
this second lawsuit in June 2017 for the sum of 
$16,750,000 ("Grabek Settlement").

At the time, Northrop carried a multi-layered program of 
Employee Benefit Plan Fiduciary Liability Insurance, 
including (1) a $15 million primary insurance policy with 
National Union Fire Insurance Company of Pittsburgh, 
PA ("National Union"); (2) a $15 million excess 
insurance policy with Continental Casualty 
Company [**5]  ("CNA"); and (3) a $15 million secondary 
excess insurance policy with AXIS. As the secondary 
excess insurer, AXIS was required to "drop down" to 
provide coverage only when the combined $30 million 
liability limit of the underlying insurance policies was 
exhausted for "covered loss" under those policies.

National Union determined that the DOL Settlement fell 
under its primary insurance policy, which covered loss 
resulting from actual or alleged wrongful acts by 
Northrop or its employees, including violations of 
ERISA. The policy defined "loss" to include damages, 
judgments, settlements, and defense costs, but not 

1 The specific settlement amounts are confidential and remain 
in the sealed portions of the record.

2 "Disgorgement" refers to "[t]he act of giving up something 
(such as profits illegally obtained) on demand or by legal 
compulsion." Disgorgement, Black's Law Dictionary (11th ed. 
2019).

"matters which may be deemed uninsurable under 
[applicable state] law" or "civil or criminal fines or 
penalties imposed by law, except . . . the 20 percent or 
less penalty imposed upon an Insured under Section 
502(g)(1) of ERISA, with respect to covered settlements 

or judgments."3 National Union paid a portion of the 

DOL Settlement amount, exhausting its $15 million 
liability limit. CNA agreed that the DOL Settlement fell 
within the scope of coverage and dropped down to pay 
the remainder of the settlement amount. Because CNA's 
partial payment did not fully exhaust its $15 million 
liability limit, AXIS [**6]  was not required to cover any 
portion of the DOL Settlement.

Because the DOL Settlement exhausted National 
Union's primary coverage, CNA covered the subsequent 
Grabek Settlement as primary insurer. CNA determined 
that this settlement, like the DOL Settlement, fell within 
its scope of coverage and it contributed $7,043,762.08 
of the total settlement cost, exhausting the remainder of 
its $15 million liability limit. AXIS was then called upon 
to pay the remainder of the settlement, $9,706,237.92. 
AXIS did not contest the validity of the Grabek 
Settlement under the terms of its excess policy and 
covered its portion of the settlement. However, it notified 
Northrop that it intended to seek reimbursement of the 
DOL Settlement amount on the ground that this earlier 
payment by National Union and CNA was "not for 
covered loss." AXIS argued that the underlying insurers' 
improper payment of the DOL Settlement prematurely 
triggered AXIS's excess liability once the Grabek 
Settlement was filed.

3 The National Union policy also excluded from coverage 
claims arising out of, based upon, or attributable to (1) the 
gaining of any profit or advantage without legal entitlement, or 
(2) the knowing or willful violation of any statute, rule, or law—
including ERISA—but only in cases where, unlike here, the 
illegal profit or violation of law was established by a judgment, 
final adjudication, or a binding arbitration adverse to Northrop.

975 F.3d 840, *842; 2020 U.S. App. LEXIS 29046, **4

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5TK2-8T6X-70R0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5TK2-8T6X-70R0-00000-00&context=1000516


Page 4 of 9

Elizabeth Taylor

AXIS accordingly filed a complaint for declaratory relief 
and damages against Northrop, alleging that "the 
collective payment  [*844]  of [the DOL Settlement] by 
National Union and [CNA] . . . was not for covered 
loss [**7]  and therefore resulted in improper erosion of 
the Limits of Liability of" the underlying policies, which 
"caus[ed] AXIS to 'drop down' by [the settlement 
amount,] . . . unjustly enriching Northrop by the same 
amount." Specifically, AXIS argued that the DOL 
Settlement payment constituted disgorgement, 
rendering it "uninsurable under [California] law" and, 
therefore, an "uncovered loss" under the terms of the 
primary and excess policies. The district court agreed 
and granted AXIS's motion for summary judgment. It 
held that, "[a]s a matter of law, AXIS's payment of . . . 
the DOL Settlement [amount] was not covered by its 
excess coverage policy" and therefore "AXIS is entitled 
to reimbursement of [the settlement amount] for its 
excess coverage."

Northrop timely appealed. We have jurisdiction under 28 
U.S.C. § 1291.

II

We review de novo a district court's grant of summary 
judgment. Fresno Motors, LLC v. Mercedes Benz USA, 
LLC, 771 F.3d 1119, 1125 (9th Cir. 2014). Summary 
judgment is appropriate where there is no genuine 
dispute as to any material fact and the movant is entitled 
to judgment as a matter of law. Id. (citing Fed. R. Civ. P. 
56(a)). In making this determination, we view the 
evidence in the light most favorable to the non-moving 
party, drawing all justifiable inferences in that party's 
favor.  [**8] Id.

III

We begin our analysis by noting that no circuit 
precedent adopts the "improper erosion" theory of 
recovery asserted by AXIS and relied upon by the 

district court in its summary judgment order. Under that 
theory, when an entity purchases multiple layers of 
insurance, the insured entity (in this case, Northrop) 
bears the risk that an excess insurer might disagree with 
payment decisions made by underlying insurers, and 
might withhold payment of valid claims it would 
otherwise cover to compensate itself for the exposure 
caused by those allegedly improper payments. Northrop 
argues that this theory is unsupported and wrong, and 
that AXIS, not Northrop, assumed the risk that 
Northrop's primary and first level excess insurers might 
adjust claims in a manner that would trigger AXIS's 
secondary excess coverage.

We agree with Northrop's perspective, which is 
consistent with the limited caselaw that has addressed 
this issue. Those decisions hold that excess insurers 
generally may not avoid or reduce their own liability by 
contesting payments made at prior levels of insurance, 
unless there is an indication that the payments were 
motivated by fraud or bad faith. Of course, excess 
insurers may [**9]  contract around this general rule by 
including specific language in their policies reserving a 
right to challenge prior payments (so long as the 

provision is not prohibited by applicable law).4 Here, 

however, there is no indication that Northrop and AXIS 
mutually agreed that the "covered loss" provision in the 
AXIS policy would have this effect.

4 Cf. AXIS Surplus Ins. Co. v. Innisfree Hotels, Inc., No. CIV.A. 
05-0527-WS-C, 2006 U.S. Dist. LEXIS 73230, 2006 WL 
2882373, at *9 n.22 (S.D. Ala. Oct. 6, 2006) (noting that "the 
Axis Excess Policy . . . states that amounts paid by underlying 
insurance for losses that would not have been payable under 
the Axis Excess Policy do not count towards the $10 million" 
liability limit, and that, "[a]s a result, any amounts that the 
Primary Policy paid for flood losses do not erode the $10 
million threshold, creating a possibility of a gap in coverage 
between layers for which [the insured] itself would be 
responsible" (emphasis added)).

975 F.3d 840, *843; 2020 U.S. App. LEXIS 29046, **6
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 [*845]  A

In adopting AXIS's theory of improper erosion and 
applying it to the DOL Settlement, the district court 
relied on Shy v. Insurance Company of the State of 
Pennsylvania, 528 F. App'x 752 (9th Cir. 2013). That 
unpublished decision affirmed a district court's grant of 
summary judgment to an excess insurer that denied 
coverage despite the primary insurer's payment of the 
claim up to its liability limit. Id. at 753-54. In Shy, 
however, a single claim was referred to two different 
insurers, who took differing views of whether the claim 
fell within the underlying policy's coverage provisions. 
Id. In that distinct scenario, we concluded that the 
excess insurer was "bound by the terms of [the primary] 
policy but not [the primary insurer's] coverage decision." 
Id. at 754; accord Allmerica Fin. Corp. v. Certain 
Underwriters at Lloyd's, London, 449 Mass. 621, 633, 
871 N.E.2d 418 (2007). In other words, the excess 
insurer could challenge the portion of the single claim 
that the insured asked [**10]  it to pay, despite the 
primary insurer's decision not to challenge its own 
portion of the claim.

The facts of this case are closer to those at issue in a 
recent district court case, Costco Wholesale Corp. v. 
Arrowood Indem. Co., 387 F. Supp. 3d 1165 (W.D. 
Wash. 2019) ("Costco"). There, a third layer excess 
insurer argued that "its policy should never have been 
triggered because the underlying insurers should have 
refused to pay some or all of the invoices submitted to 
them" in relation to an $8 million class action settlement 
between Costco and its employees with over $30 million 
in attorney's fees and costs. Id. at 1173. The excess 
insurer argued that its excess policy, which contained 
similar language to the "covered loss" provision in the 

AXIS policy,5 required Costco to defend the underlying 

insurers' coverage decisions. Id. at 1173-74. In essence, 
the insurer argued that "each excess insurer in an 
insurance tower can force the insured to prove that 
every payment made by the underlying insurers fit the 
definition of 'Loss,' that no exceptions or limitations on 
coverage were overlooked, and generally that there had 
been no overpayments at the lower levels of coverage." 
Id. at 1174.

The Costco court rejected this argument, observing that 
an excess insurer generally "may not . . . second-guess 
the coverage [**11]  determinations of the underlying 
insurers" absent a "contractual right to interfere in their 
adjustment processes." Id. at 1173. Instead, while an 
excess insurer is not bound by the underlying insurers' 
policy interpretations,

the weight of authority holds that an excess insurer 
may not challenge the underlying insurers' payment 
decisions in order to argue that their policy limits 
were not (or should not have been) exhausted . . . 
unless there is an indication that the payments 
were motivated by fraud or bad faith.

Id. at 1173-74 (citations omitted). The Costco court went 
on to note that the policy provision at issue was 
"ambiguous in the context presented . . . and in light of 
other policy language," and that it therefore "must be 
construed against the insurer and in favor of the 
insured" under applicable state law. Id. at 1174 (citing 
Holden v. Farmers Ins. Co. of Wash., 169 Wash. 2d 
750, 756, 239 P.3d 344 (2010)).

 [*846]  We adopt the general rule set out in Costco, 

5 The policy provided that Costco's third layer excess insurer 
would drop down to provide coverage "only in the event of the 
reduction or exhaustion of the Underlying [$35 million] Limit by 
reasons of the insurers of the Underlying Policies paying in 
legal currency Loss." 387 F. Supp. 3d at 1174.

975 F.3d 840, *844; 2020 U.S. App. LEXIS 29046, **9
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which the weight of authority clearly supports.6 We 

6 See Allan D. Windt, Insurance Claims and Disputes, § 6:45A 
(6th ed. 2018) ("[A]t least absent fraud/bad faith, an excess 
insurer is bound by the fact that the primary insurer has paid, 
and cannot contest (a) that such payment reduces the primary 
insurer's applicable aggregate, or (b) that the excess insurer 
must provide policy benefits when the aggregate in any 
relevant primary policy has been exhausted."); Edward E. 
Gillen Co. v. Ins. Co. of the State of Pa., No. 10-C-564, 2011 
U.S. Dist. LEXIS 48119, 2011 WL 1694431, at *4 (E.D. Wis. 
May 3, 2011) (holding that an excess liability insurer "is free . . 
. to contest coverage under its own policy [but] cannot avoid or 
reduce liability under its own policy by challenging a separate 
insurer's decision to settle or pay out claims at a prior layer of 
insurance"); ARM Props. Mgmt. Grp. v. RSUI Indem. Co., A-
07-CA-718-SS, 2008 U.S. Dist. LEXIS 108624, 2008 WL 
5973220, at *5-7 (W.D. Tex. Aug. 25, 2008) (rejecting excess 
insurer's argument that the underlying policy limits had not 
been exhausted because the underlying insurers had made 
payments outside the scope of coverage, had failed to apply 
exceptions to coverage, or had otherwise overpaid); Ins. Co. 
of N. Am. v. Kayser-Roth Corp., 770 A.2d 403, 416-17 (R.I. 
2001) ("[A]bsent fraud between the insured and the primary 
carrier, 'the insured does not carry the burden of proving the 
soundness of the primary carrier's decision to pay . . . [I]t is for 
the excess carrier to seek redress from the underlying carrier 
should the excess carrier believe that the underlying carrier 
has exposed it to liability or caused it harm by mishandling the 
claim in some respect."); UNR Indus., Inc. v. Cont'l Ins. Co., 
No. 83 A 2523, 1988 U.S. Dist. LEXIS 12561, 1988 WL 
121574, at *16-17 (N.D. Ill. Nov. 9, 1988), amended, No. 85 C 
3532, 1989 WL 265493 (N.D. Ill. Jan. 11, 1989) (rejecting 
excess insurer's unsupported theory that it could "proceed 
against its insured because of the primary insurer's alleged 
'improper exhaustion' of primary coverage or 'negligent 
handling' of a defense" where the excess insurer "alleged no 
bad faith conduct by" the primary insurer); see also Amerisure 
Mut. Ins. Co. v. Arch Specialty Ins. Co., 784 F.3d 270, 275 
(5th Cir. 2015) (expressing skepticism about, although not 
reaching, an excess insurer's "wrongful exhaustion" claim 
against an underlying insurer, where the excess insurer was 

agree with Northrop that the district court's alternative 
rule—that excess insurers generally may contest the 
soundness of underlying insurers' payment decisions—
"would undermine the confidence of both insureds and 
insurers in the dependability of settlements," eliminating 
one of the primary [**12]  incentives for obtaining 
insurance in the first place. Furthermore, such a rule 
would introduce a host of inefficiencies into the 
insurance industry, with no obvious countervailing 
benefits to insurers or policyholders.

The district court was concerned that adoption of the 
Costco rule "would render the terms of excess insurer 
policies useless," because "[w]ere AXIS required to pay, 
without any opportunity to dispute the validity of its 
payment, any excess insurer could be liable to cover 
payments totally outside the scope of its excess 
coverage policy." We do not share the district court's 
concern, which ignores that AXIS never disputed the 
validity of the claim that Northrop asked it to cover—the 
Grabek Settlement. Instead, AXIS sought to reduce its 
liability for that concededly valid claim by disputing the 
validity of a different claim, the DOL Settlement, which it 
was never asked to cover. Under the Costco approach, 
which we adopt, an excess insurer remains free to 
contest claims submitted to it during the claims 
adjustment process, even when an underlying insurer 
has already determined that the [**13]  same claim falls 
within the scope of coverage. But, absent a specific 
contractual provision, it may not second-guess other 
insurers' payments of earlier claims without first showing 
that those payments were motivated by fraud or bad 
faith.

The district court's perspective presumes that underlying 
insurers are motivated to pay uncovered claims even in 
the absence of fraud or bad faith. While such  [*847]  a 
possibility may exist, we do not think that there are 

arguing on behalf of a common insured).

975 F.3d 840, *846; 2020 U.S. App. LEXIS 29046, **11
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many instances where an insurance company will pay 
out claims—let alone its policy's limit—when it is not 
obligated to do so (at least in cases not involving fraud 
or bad faith). But even if AXIS were correct that insurers 
sometimes choose to settle claims that fall outside their 
scope of coverage "for what they perceive[] as 
legitimate business reasons," nothing prevents AXIS or 
any other excess insurer from raising and leveraging 
this concern during contractual negotiations with their 
policyholders. For example, the excess insurer could 
request higher premiums to account for this 
contingency, or it could insert specific policy language 
reserving its right to contest "improper erosion" by the 
underlying insurers under certain conditions—so [**14]  
long as the provision does not conflict with applicable 

law or public policy.7

Therefore, consistent with the limited caselaw and 
secondary sources that have addressed excess insurer 
claims of "improper erosion," "improper exhaustion," 
"wrongful exhaustion," and similar challenges to the 
payment decisions of underlying insurers, we hold that 
an excess insurer may not challenge those decisions in 
order to argue that the underlying liability limits were not 
(or should not have been) exhausted absent a showing 
of fraud or bad faith, or the specific reservation of such a 
right in its contract with the insured.

B

Here, AXIS has not alleged fraud or bad faith. Thus, the 
only question is whether the terms of its excess policy 
with Northrop entitled it to assert improper erosion—that 
is, to challenge the soundness of National Union's and 

7 We note that Northrop argued only that the inclusion of 
"improper erosion" clauses in excess policies would be 
impractical and unwise, not that they would be per se illegal. 
Neither party has pointed to any public policy or provision of 
the California Insurance Code prohibiting such clauses as a 
matter of law, nor are we aware of any.

CNA's decision to cover the DOL Settlement and to 
demand reimbursement from Northrop of the settlement 
amount against a later, unrelated claim.

To answer this question, we look to California law, 
which both parties agree applies here. Under California 
law, interpretation of an insurance policy is a question of 
law, subject to the ordinary rules of contractual 
interpretation. [**15]  See Bank of the West v. Superior 
Court, 2 Cal. 4th 1254, 1264, 10 Cal. Rptr. 2d 538, 833 
P.2d 545 (1992); Waller v. Truck Ins. Exch., Inc., 11 Cal. 
4th 1, 18, 44 Cal. Rptr. 2d 370, 900 P.2d 619 (1995); 
AIU Ins. Co. v. Superior Court, 51 Cal. 3d 807, 818, 274 
Cal. Rptr. 820, 799 P.2d 1253 (1990). Policy language 
must be interpreted "in context, with regard to its 
intended function in the policy," keeping in mind that 
"[t]he fundamental goal of contractual interpretation is to 
give effect to the mutual intention of the parties." Bank 
of the West, 2 Cal. 4th at 1264-65 (citing Cal. Civ. Code 
§ 1636). "If contractual language is clear and explicit, it 
governs." Id. at 1264 (citing Cal. Civ. Code § 1638). If 
there is ambiguity, however, it is generally resolved 
against the insurer and in favor of coverage. Id.; see 
AIU Ins., 51 Cal. 3d at 822 ("[W]e generally interpret the 
coverage clauses of insurance policies broadly, 
protecting the objectively reasonable expectations of the 
insured."). A policy provision is ambiguous when it is 
capable of two or more constructions, both of which are 
reasonable. Waller, 11 Cal. 4th at 18.

 [*848]  The AXIS policy requires, as a prerequisite to 
excess coverage, exhaustion of the underlying 
insurance liability limits "for covered loss" under those 
policies. But the policy contains no language expressly 
providing AXIS with the right to challenge the propriety 
of the underlying insurers' payment decisions under this 
provision. It does not state that AXIS may challenge 
those prior payments on grounds of "improper erosion" 
or "improper exhaustion," or that AXIS may seek 
reimbursement of those [**16]  payments against 
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unrelated, valid claims by asserting that the prior 
payments were for "uncovered loss." As AXIS conceded 
at oral argument, the "covered loss" provision "is silent 
on the ability to challenge," and AXIS has pointed to no 
other policy provision as a basis for its purported right to 
seek reimbursement of the prior payment on grounds of 
"improper erosion."

In short, the AXIS excess policy does not clearly and 
unambiguously reserve for AXIS a right to challenge 
National Union's and CNA's payment of the DOL 
Settlement. Because the policy language as a whole 
indicates that Northrop and AXIS did not mutually intend 
for AXIS to have the right to second-guess the coverage 
decisions of underlying insurers, we resolve whatever 
ambiguity exists in the policy against the insurer, AXIS, 
and in favor of Northrop's objectively reasonable 
expectations of coverage. See Bank of the West, 2 Cal. 
4th at 1264-65; AIU Ins., 51 Cal. 3d at 822.

C

Because we hold that there is no general rule 
supporting AXIS's claim of improper erosion and AXIS 
did not contractually reserve its right to assert this claim, 
we do not reach the question of whether the DOL 
Settlement violated California's public policy against 
paying insurance benefits to compensate an insured 
for [**17]  disgorgement. See Bank of the West, 2 Cal. 
4th at 1266, 1269. We do note, however, that the statute 
that barred insurance coverage for disgorgement in 
Bank of the West, California Insurance Code § 533.5, 
applies only to civil actions brought by the state attorney 
general, a district attorney, or a city prosecutor—not to 
actions, like the DOL lawsuit, brought by the federal 
government. See Bodell v. Walbrook Ins. Co., 119 F.3d 
1411, 1417 (9th Cir. 1997); Mt. Hawley Ins. Co. v. 
Lopez, 215 Cal. App. 4th 1385, 1390, 156 Cal. Rptr. 3d 
771 (2013). Furthermore, Bank of the West held that 
"one may not insure against the risk of being ordered to 

return money or property that has been wrongfully 
acquired." 2 Cal. 4th at 1266 (emphasis added). That 
public policy rule may not be applicable where, as here, 
there was no final adjudication of Northrop's alleged 
ERISA violations, Northrop made no admissions of guilt, 
and the DOL asserted multiple theories of recovery 
besides disgorgement. See, e.g., U.S. Bank Nat. Ass'n 
v. Indian Harbor Ins. Co., 68 F. Supp. 3d 1044, 1050 (D. 
Minn. 2014) ("When an underlying action alleging ill-
gotten gains and seeking disgorgement of those gains 
settles before trial, there is no final adjudication in that 
action determining that the gains were ill-gotten and 
ordering the return of those gains.").

But even accepting that the DOL Settlement required 
disgorgement and was, therefore, uninsurable as a 
matter of California state law, AXIS is the wrong insurer 
to raise that issue here. National Union [**18]  and CNA 
could have raised this defense and preserved it for 
appeal by denying coverage on state law grounds when 
Northrop referred the DOL Settlement to them for claim 
adjustment. These  [*849]  underlying insurers' failure to 
challenge the DOL Settlement under Bank of the West 
at that time does not entitle AXIS, as the secondary 
excess insurer, to raise the "uninsurable disgorgement" 
issue now in relation to a separate insurance claim that 
AXIS concedes falls within its scope of coverage.

Thus, our holding that excess insurers generally may 
not second-guess the payment decisions of underlying 
insurers applies even in cases where, as here, those 
prior payments arguably were for loss that is 
uninsurable as a matter of state public policy. In such 
cases, as in all others, the burden is on the excess 
insurer to show that the underlying insurers' payments 
were motivated by fraud or bad faith, or that it has a 
clear contractual right to challenge those payments—as 
contrary to law or otherwise—in the context of unrelated 
claims.

975 F.3d 840, *848; 2020 U.S. App. LEXIS 29046, **16
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IV

We conclude that no reasonable insured in Northrop's 
position would understand that it might have to justify its 
underlying insurers' payment decisions as a 
prerequisite [**19]  to obtaining excess coverage from 
AXIS. In reaching the opposite conclusion, the district 
court misapplied our unpublished decision in Shy, 
ignored the weight of authority rejecting "improper 
erosion" as a valid basis for denying coverage, and 
misconstrued the "covered loss" provision in AXIS's 
excess policy as a reservation of the right to second-
guess other insurers' payments. Accordingly, we 
reverse the district court's summary judgment order and 
remand for further proceedings consistent with this 
opinion.

REVERSED and REMANDED.

End of Document

975 F.3d 840, *849; 2020 U.S. App. LEXIS 29046, **18
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Opinion

FINDINGS AND RECOMMENDATIONS

YOU, Magistrate Judge:

FINDINGS

Plaintiff Transportation Insurance Company 
("Transportation") issued primary insurance policies to 

defendant Acme Trading & Supply Company1 ("Acme") 

in the 1980s. Defendants Pacific Employers Insurance 
Company ("Pacific") and Central National Insurance 
Company of Omaha ("Central National") issued Acme 
umbrella and excess insurance policies covering some 
of the same periods. Acme faces claims for property 
damage related [*2]  to environmental contamination at 
the Portland Harbor Superfund Site. Acme tendered 
those claims to Transportation, who asserted its policies 
were exhausted and denied Acme a defense. 
Transportation then brought this action seeking, among 
other things, a declaratory judgment that its policies are 
exhausted and it has no duty to defend Acme. After 
filing suit, Transportation accepted Acme's tender under 

1 Acme is erroneously named in this lawsuit as Acme Trading 
Company of Portland. Acme's Resp. Transportation's Mot. 
Summ. J. 2 n.1, ECF 73; Acme Ans. ¶ 6, ECF 36.
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a reservation of rights and agreed to defend Acme for 
"future defense costs," i.e., from the time it accepted 
Acme's defense.

Transportation asserts two claims. In claim one, 
Transportation seeks (1) a judicial determination 
pursuant to O.R.S. 28.010 et seq., regarding the scope 
and nature of Pacific and Central National's obligations 
to pay their legal and equitable shares of past, present, 
and future defense expenses, and (2) declaratory relief 
that: the Transportation policies are exhausted; it has no 
duty to defend Acme; Pacific, and Central National 
have, and have had, a duty to defend Acme; and 
Pacific's and Central National's conduct has harmed 
Transportation. Compl. 12-13, ECF 1. In claim two, 
Transportation seeks contribution from Central National 
and Pacific under O.R.S. 465.480(4) for the cost of 
Acme's defense. [*3] 

Pacific and Central National have filed a counterclaim 
for a declaratory judgment that they "owe no duty to 
defend, indemnify, or pay with respect to any of the 
underlying liabilities" in Transportation's complaint. 
Pacific—Central National Ans. 16, ECF 17.

Acme has filed counterclaims for breach of contract and 
unfair environmental claims settlement practices under 
O.R.S. 465.484 et seq. Acme Ans. 24, ECF 36. Acme 
further seeks declaratory relief as follows:

a. Transportation is liable under each of the 
Transportation Policies to pay the full amount of 
Acme's reasonable and necessary defense costs 
until such time as the limits of the Transportation 
Policies have been exhausted pursuant to the 
terms of each of those policies.

b. Transportation is obligated to make a reasonably 
prompt determination of the reasonable and 
necessary fees, costs, and expenses incurred by 
Acme and submitted to Transportation for payment. 

Pursuant to O.R.S. 465.484(1), such payments 
must be made within 30 days.

Id. Acme also has separately filed cross claims against 
Pacific and Central National for breach of contract and 
for declaratory judgment, as an alternative to its breach-
of-contract and declaratory-judgment counterclaims 
against Transportation. [*4]  Id. at 25-31.

The court previously denied Transportation's motion for 
preliminary injunction. Tr. 22, ECF 47. The parties then 
filed motions for summary judgment, which are now 

before the court.2

All parties seek summary judgment on portions of 
Transportation's first claim for declaratory judgment. 
Acme's Mot. Summ. J. 2, ECF 60; Central National's 
Mot. Summ. J. 2, ECF 63; Pacific's Mot. Summ. J. 2, 
ECF 65; Transportation's Mot. Summ. J. 1, ECF 67. 
Central National and Pacific also move for summary 
judgment on Transportation's second claim for 
contribution under O.R.S. 465.480(4). Central National's 
Mot. Summ. J. 2, ECF 63; Pacific's Mot. Summ. J. 2, 
ECF 65. Finally, Acme seeks partial summary judgment 
on its counterclaims for breach of contract, unfair 
environmental claims settlement practices, and 
declaratory judgment regarding Transportation's liability 
and payment of defense costs. Acme's Mot. Summ. J. 2, 
ECF 60.

For the reasons set forth below, Acme's, Pacific's, and 
Central National's motions (ECF 60, 63, 65) should be 
GRANTED, and Transportation's motion (ECF 67) 
should be DENIED.

I. Jurisdiction

2 No party moved for summary judgment on Acme's 
crossclaims, Pacific's counterclaim, or Central National's 
counterclaim.
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This court has diversity jurisdiction over this action 
pursuant to 28 U.S.C. § 1332(a)(1), as the matter in 
controversy exceeds [*5]  $75,000, and the parties are 
citizens of different states. Acme is an Oregon company 
with its principal place of business in Portland, Oregon. 
Acme Ans. ¶ 6, ECF 36. Transportation is an Illinois 
insurance company, Complaint ¶ 3, ECF 1, and a 
subsidiary of CNA Financial Corporation. 
Transportation's Corporate Disclosure Statement, ECF 
22. Pacific is a Pennsylvania insurance company and 
Central National is a Nebraska insurance company. 
Pacific—Central National Ans. ¶¶ 4-5, ECF 17.

II. Factual Background

Beginning in 1968, Acme operated a scrapyard at 4927 
N.W. Front Avenue in Portland. Decl. Mark Myers ¶ 5, 
ECF 62; id., Ex. 3, at 45, 64, ECF 62-3; id., Ex. 5, at 2, 
ECF 62-5. In 1983, Acme became a wholly owned 
subsidiary of Manufacturing Management, Inc. Myers 
Decl. ¶ 7, ECF 62. Schnitzer Steel Industries Inc. owns 
Manufacturing Management. See Thompson Decl., Ex. 
1, at 23, ECF 85-1. In 1995, Manufacturing 
Management sold Acme to Calbag Metals Co. but 
agreed to indemnify and hold harmless Calbag and 
Acme for any environmental liability arising from Acme's 
pre-1995 operations. Thompson Decl. ¶ 8, ECF 85; id., 
Ex. 1, at 5, 17-19, ECF 85-1. After environmental liability 
arose, Manufacturing [*6]  Management disputed its 
obligation to Calbag and Acme. Id., Ex. 2, at 1, ECF 85-
2. That dispute was resolved by a mediated settlement 
in 2010. Id. In 2014, Acme expressly assigned its 
insurance claims to Manufacturing Management, 
including its rights to recover defense and indemnity 
costs incurred under Acme's insurance policies. See id. 
at 1-2 (assignment of insurance claims pursuant to 
O.R.S. 465.481). Manufacturing Management and 
Schnitzer Steel are prosecuting this action in Acme's 
name. See id., Ex. 3, ECF 85-3.

A. Insurance Policies

1. Primary Insurance

Transportation issued primary comprehensive general 
liability insurance Policy No. TBP 007 9615 51 (the "551 
policy") to General Metals of Tacoma as primary 
insured. Thompson Decl., Ex. 4, at 1, ECF 61-4. The 
551 policy was issued with an effective period from 
October 1, 1979, to October 1, 1982. Id. Transportation 
added Acme as an additional insured to the 551 policy 
by endorsement dated March 31, 1981. See id. at 26.

The 551 policy was canceled on October 1, 1981, id., 
Ex. 12, at 6, ECF 61-12 (Joann Dickinson Deposition), 
and Transportation issued primary comprehensive 
general liability insurance Policy No. TBP 02 9028 414 
(the "414 policy") [*7]  to General Metals and Acme, 
effective from October 1, 1981, to October 1, 1984. Id., 
Ex. 5, at 1, ECF 61-5. Transportation renewed the 414 
policy for another year under Policy No. TBP 60 238 76 

25 (the "625 policy"), until October 1, 1985.3 Id., Ex. 6, 

at 1, ECF 61-6; see also id., Ex. 12, at 32, 37-38, ECF 
61-12 (Dickinson Dep., confirming effective dates of 
Transportation's policies).

3 Some evidence suggests the 625 policy ran until October 1, 
1986. See Myers Decl., Ex. 5, at 3, ECF 62-5 (showing 625 
policy ended on October 1, 1986); Decl. Jeremy Schulz, Ex. 3, 
at 10, ECF 68-3 (indicating policies ran through 1986); Decl. 
Joann Dickinson, Ex. 2, at 16, ECF 83 (run loss showing 625 
policy effective through October 1, 1986). However, there is 
evidence that the policy ended on October 1, 1985, and the 
parties appear to agree for the purpose of this motion, that the 
625 policy ended in 1985. Acme Ans. ¶ 4, ECF 36; Guy 
Thompson Decl., Ex. 12, at 12, ECF 61-12; Acme's Resp. 
Transportation's Mot. Summ. J. 3, ECF 73; Transportation's 
Resp. Acme's Mot. Summ. J. 10, ECF 77.
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2. Excess and Umbrella Insurance

Pacific issued excess insurance Policy No. XMO 00 56 
96 (the "Pacific policy") to Acme, effective March 31, 
1981, to October 1, 1981. Linda Stapley Decl., Ex. 1, at 
1, ECF 66-1. During that time, underlying primary 
coverage was provided by Transportation's 551 policy.

Central National issued Policy No. CNU 00 82 76 (the 
"Central National policy") to Acme. Stapley Decl., Ex. 1, 
ECF 64-1. The Central National policy provides excess 
and umbrella coverage depending on the nature of the 
occurrence. Including extensions of the policy period, 
the policy was effective from October 1, 1981, to 
October 1, 1984. See id. at 1, 3, 13. During that time, 
underlying primary coverage was provided by 
Transportation's 414 policy.

B. Present Insurance Claims: ODEQ and EPA

In a December 21, [*8]  1999 letter, the Oregon 
Department of Environmental Quality ("ODEQ") advised 
Calbag, Acme's owner, that the facility located at 4927 
N.W. Front Avenue was a "high priority" for hazardous 
substance contamination and requested Calbag to 
perform a voluntary preliminary assessment with 
sampling in accordance with Oregon's Environmental 
Cleanup Law. Myers Decl., Ex. 1, ECF 62-1. The site is 
located within the Portland Harbor Superfund Site 
("PHSS"). See id., Ex. 3, at 1-2, ECF 62-3.

Acme tendered notice of the ODEQ claim to 
Transportation in 2000. See Myers Decl.¶ 5, ECF 62; 
id., Ex. 3, at 2, ECF 62-3. Transportation responded that 
it was investigating the matter. Id., Ex. 3, at 14, ECF 62-
3. Acme performed various environmental studies and 
took several remedial actions. See id. at 2. ODEQ 
issued a final source control decision in November 
2015, finding the property did not appear to be a current 
source of water or sediment contamination. Id. Acme 

represents that it incurred $352,138 in defense and 
indemnity costs relating to the ODEQ claim. Id. 
Transportation did not pay these costs.

In March 2009, the United States Environmental 
Protection Agency ("EPA") designated Acme as a 
potentially [*9]  responsible party ("PRP") for the 
cleanup of the PHSS. Id., Ex. 2, ECF 62-2. This 
designation was based on Acme's release of hazardous 
substances from three Portland facilities: 4927 N.W. 
Front Avenue, 12005 N. Burgard Road, and 2495/2550 
N.W. Nicolai Street. Id. at 2.

In 2010, Acme tendered notice of the EPA suit to 
Transportation and demanded a defense and indemnity. 
Id., Ex. 3, ECF 62-3; see also id., Ex. 4, ECF 62-4 
(Acme letter dated July 2011). Acme also requested 
reimbursement for costs incurred in relation to the 
ODEQ suit. Id., Ex. 3, at 2, ECF 62-3. These suits are 
collectively referred to as the PHSS suits.

By letter dated October 20, 2011, Transportation 
asserted all three of its primary insurance policies—the 
551, 414, and 625 policies—had been exhausted by 
indemnity payments in settlement of prior claims. Id., 
Ex. 5, at 3-6, ECF 62-5. As discussed extensively 
below, Transportation contends its policies were 
exhausted by settling prior claims for environmental 
liability against Acme's co-insureds, General Metals and 
its owners, at two sites: Strandley-Manning and 
Commencement Bay.

C. Present Dispute

Acme represents it has incurred over $1.1 million in 
attorney's fees, consultant [*10]  costs, and other costs 
and expenses related to defense of the PHSS suits. 
Myers Decl. ¶¶ 11-13, ECF 62; id., Ex. 7, ECF 62-7. 
Acme also claims it has incurred over $474,275 in costs 
in the form of assessments owed as a condition of its 
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participation as a voting member in the Portland Harbor 
Participation and Common Interest Group ("PCI 
Group"). Myers Decl. ¶¶ 11, 14, ECF 62. The PCI Group 
is a nonjudicial private allocation organization 
established by potentially responsible parties to manage 

CERCLA4 liability arising from the EPA suit. Id.

On December 18, 2018, after filing this declaratory 
judgment action, Transportation sent Acme a letter 
"assuming Acme's future defense of environmental 
claims at the [PHSS] subject to a full reservation of 
rights." Thompson Decl., Ex. 1, at 1, ECF 61-1. The 
letter does not refer to a specific policy and does not 
mention exhaustion. See id. At a Rule 30(b)(6) 
deposition, Transportation's corporate designee, Joann 
Dickinson, testified that Transportation agreed to defend 
Acme under the 551 and 414 policies, and possibly the 
625 policy. Id., Ex. 12, at 18-19, ECF 61-12. 
Transportation also paid several of Acme's assessments 
due to the PCI group, but refuses to [*11]  pay Acme's 
defense costs incurred prior to December 18, 2018, the 
date Transportation accepted Acme's tender. Myers 
Decl. ¶ 15, ECF 62, id., Ex. 9-10, ECF 62-9-10. 

4 Congress designed the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 
("CERCLA") to promote the "timely cleanup of hazardous 
waste sites and to ensure that the costs of such cleanup 
efforts were borne by those responsible for the contamination." 
Burlington N. & Santa Fe Ry. Co. v. United States, 556 U.S. 
599, 602, 129 S. Ct. 1870, 173 L. Ed. 2d 812 (2009) (citation 
and quotation marks omitted). The CERCLA defines four 
categories of potentially responsible parties or PRPs, see 42 
U.S.C. §§ 9607(a)(1)—(4), and authorizes two forms of legal 
action. "Section 113(f)(1) authorizes a contribution action to 
PRPs with common liability stemming from an action instituted 
under § 106 or § 107(a), while § 107(a) permits cost recovery 
(as distinct from contribution) by a private party that has itself 
incurred cleanup costs." United States v. Atl. Rsch. Corp., 551 
U.S. 128, 129, 127 S. Ct. 2331, 168 L. Ed. 2d 28 (2007).

Additionally, Transportation paid several invoices from 
Williams Kastner, the firm defending Acme. Myers Decl. 
¶ 17, ECF 62; id., Ex 12, ECF 62-12. Acme represents 
that over $1 million in costs remain outstanding.

III. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56(a), "[t]he court 
shall grant summary judgment if the movant shows that 
there is no genuine dispute as to any material fact and 
the movant is entitled to judgment as a matter of law." 
The substantive law governing a claim or defense 
determines whether a fact is material. Moreland v. Las 
Vegas Metro. Police Dep't, 159 F.3d 365, 369 (9th Cir. 
1998).

The party moving for summary judgment bears the initial 
responsibility of informing the court of the basis for the 
motion and identifying portions of the pleadings, 
depositions, answers to interrogatories, admissions, or 
affidavits that establish the lack of a triable issue of 
material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 
323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). Once the 
moving party does so, the nonmoving party must "go 
beyond the pleadings" and "designate 'specific facts 
showing that there is a genuine issue for trial.'" Id. at 
324 (citing FED. R. CIV. P. 56(e)).

The court "does not weigh the evidence or 
determine [*12]  the truth of the matter, but only 
determines whether there is a genuine issue for trial." 
Balint v. Carson City, Nev., 180 F.3d 1047, 1054 (9th 
Cir. 1999). "Reasonable doubts as to the existence of 
material factual issue are resolved against the moving 
parties and inferences are drawn in the light most 
favorable to the non-moving party." Addisu v. Fred 
Meyer, Inc., 198 F.3d 1130, 1134 (9th Cir. 2000).

IV. Relevant Law
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A. Insurance Policy Interpretation

A federal court, sitting in diversity, applies state law to 
interpret an insurance policy. Travelers Prop. Cas. Co. 
of Am. v. ConocoPhillips Co., 546 F.3d 1142, 1145 (9th 
Cir. 2008). Under Oregon law, "[t]he overriding goal in 
construing an insurance policy is to 'ascertain the 
intention of the parties.'" Id. at 422 (quoting Dewsnup v. 
Farmers Ins. Co., 349 Or. 33, 39-40 (2010)). The court 
determines "the intention of the parties by analyzing the 
policy's express terms and conditions." Id. (citing 
Hoffman Constr. Co. v. Fred S. James & Co., 313 Or. 
464, 469 (1992); O.R.S. 742.016(1) (providing that, with 
some exceptions, "every contract of insurance shall be 
construed according to the terms and conditions of the 
policy"). The court interprets the terms of the policy from 
the perspective of an "ordinary purchaser of insurance." 
Id. (quoting Congdon v. Berg, 256 Or. App. 73, 87, 299 
P.3d 588 (2013)) (quotation marks omitted). "The 
language used in a contract of insurance is entitled to a 
construction as favorable to the insured as in good 
conscience will be permitted, and every reasonable 
intendment will be allowed to support a view that will 
protect [*13]  the insured and prevent forfeiture." 
Schweigert v. Beneficial Standard Life Ins. Co., 204 Or. 
294, 301 (1955) (citations omitted).

If an insurance policy explicitly defines a phrase, the 
court must apply that definition. Holloway v. Republic 
Indemn. Co. of Am., 341 Or. 642, 650 (2006). "If the 
policy does not define the phrase in question, [the court] 
'resort[s] to various aids of interpretation to discern the 
parties' intended meaning." Id. (quoting Groshong v. 
Mutual of Enumclaw Ins. Co., 329 Or. 303, 307-08 
(1999)). "Under that interpretive framework, [the court] 
first consider[s] whether the phrase in question has a 
plain meaning, i.e., whether it 'is susceptible to only one 
plausible interpretation.'" Id. (quoting Groshong, 329 Or. 
at 308). "If the phrase in question has a plain meaning, 

[the court] will apply that meaning and conduct no 
further analysis." Id. "If the phrase in question has more 
than one plausible interpretation, [the court] will proceed 
to the second interpretive aid"—"[t]hat is, [the court] 
examine[s] the phrase in light of 'the particular context in 
which that [phrase] is used in the policy and the broader 
context of the policy as a whole.'" Id. (quoting Hoffman, 
313 Or. at 470) (final alteration in original).

"If the ambiguity remains after the court has engaged in 
those analytical exercises, then 'any reasonable doubt 
as to the intended meaning of such [a] term[ ] will be 
resolved against the insurance [*14]  company. . . .'" N. 
Pac. Ins. Co. v. Hamilton, 332 Or. 20, 25 (2001) 
(quoting, among other cases, Hoffman, 313 Or. at 470 
(alterations in original)); see also Allen v. Cont'l Cas. 
Co., 280 Or. 631, 633 (1977) ("[A]lthough an insurance 
company is ordinarily entitled to the enforcement of an 
insurance policy as written by the company if its terms 
are clear and unambiguous, in the event of an ambiguity 
in the terms of an insurance policy any reasonable 
doubt will be resolved against the insurance company 
and in favor of extending coverage to the insured."). "[A] 
term is ambiguous . . . only if two or more plausible 
interpretations of that term withstand scrutiny, i.e., 
continue[ ] to be reasonable. . . ." Holloway, 341 Or. at 
650 (quoting Hoffman, 313 Or. at 470) (emphasis in 
Hoffman).

B. Duty to Defend

Under Oregon law, an insurer's duty to defend is a 
question of law. Hunters Ridge Condo. Ass'n v. 
Sherwood Crossing, LLC, 285 Or. App. 416, 422, 395 
P.3d 892 (2017). An insurer's duty to defend is 
determined by two documents: the complaint and the 
insurance policy. Ledford v. Gutoski, 319 Or. 397, 399 
(1994) (citing Oakridge Comm. Ambulance v. U.S. Fid., 
278 Or. 21, 24 (1977)). Simply stated, if the claims 
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asserted in the complaint are covered by the policy, the 
insurer has a duty to defend. W. Hills Dev. Co. v. 
Chartis Claims, Inc., 360 Or. 650, 653 (2016) (citations 
omitted). If the claims are not covered by the policy, 
there is no duty to defend. Id.

The duty to defend is interpreted broadly: there is a duty 
to defend if the "complaint provides any basis for which 
the insurer provides coverage." Bresee Homes, Inc. v. 
Farmers Ins. Exch., 353 Or. 112, 116 (2012) (quoting 
Ledford, 319 Or. at 399-400) (emphasis in [*15]  
original). "[I]f some allegations reasonably can be 
interpreted as falling within the coverage, the insurer 
owes a duty to defend—even if other allegations of 
conduct or damage are excluded." Fred Shearer & 
Sons, Inc. v. Gemini Ins. Co., 237 Or. App. 468, 478, 
240 P.3d 67 (2010), rev. den., 349 Or. 602 (2011). "Any 
ambiguity in the complaint with respect to whether the 
allegations could be covered is resolved in favor of the 
insured." Ledford, 319 Or. at 400. "When attempting to 
show it has no duty to defend, an insurer can rely only 
on facts that have been previously incontrovertibly 
established." Allstate Ins. Co. v. Morgan, 123 F. Supp. 
3d 1266, 1274 (D. Or. 2015) (quoting N. Pac. Ins. Co. v. 
Wilson's Distrib. Serv., Inc., 138 Or. App. 166, 174, 908 
P.2d 827 (1995)).

C. Burden of Proof

Under Oregon law, the insured bears the initial burden 
of proving coverage, the insurer has the burden of 
proving exclusions to that coverage, and the insured 
has the burden of proving exceptions to exclusions. 
Employers Ins. of Wausau, A Mut. Co. v. Tektronix, Inc., 
211 Or. App. 485, 509, 514, 156 P.3d 105 (2007), rev 
den., 343 Or. 363 (2007) (reasoning the party seeking 
the benefit of a particular provision generally bears the 
burden of proving its application).

V. Exhaustion of Transportation's Primary Insurance 
Policies

All four parties seek summary judgment regarding the 
portion of Transportation's first claim in which 
Transportation seeks a declaratory judgment that it has 
no duty to defend Acme because its policies have been 
exhausted. Because Transportation has failed to 
adduce a disputed issue of [*16]  material fact on 
exhaustion, Transportation's motion should be denied, 
and summary judgment should be awarded in favor of 
Acme, Pacific, and Central National.

A. Burden of Proof on Exhaustion

Transportation bears the burden of proving its primary 
policies are exhausted.

As between an insured and the primary insurer, cases in 
this district hold that the primary insurer bears the 
burden of providing exhaustion. See United States Fire 
Ins. Co. v. Mother Earth Sch., 423 F. Supp. 3d 1048, 
1055 (D. Or. 2019) (denying insurer's motion for partial 
summary judgment that it had extinguished its duty to 
defend because the insurer offered no proof of judgment 
or settlement); Nw. Pipe Co. v. RLI Ins. Co., No. 3:09-
CV-01126-BR, 2014 WL 1406595, at *7 (D. Or. Apr. 10, 
2014) (denying insurer's motion for partial summary 
judgment on exhaustion where the insurer failed to 
establish the costs it paid were covered under the 
policy); Siltronic Corp. v. Employers Ins. Co. of Wausau, 
921 F. Supp. 2d 1099, 1109-10 (D. Or. 2013) (finding 
that "an insurer may not exhaust its indemnity limits until 
a settlement or judgment of some kind imposes a legal 
obligation on the insured to a third party"). This makes 
sense because to trigger the duty to defend, the insured 
need only show the complaint in the underlying lawsuit 
"provides any basis for which the insurer provides 
coverage." Bresee Homes, 353 Or. at 116 (emphasis 
added). Once the insured meets this burden, the 
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burden [*17]  shifts to the insurer to demonstrate an 
absence of a duty to defend. See Allstate Insurance, 
123 F. Supp. 3d at 1274.

On the other hand, as between an insured and an 
excess insurer, the insured bears the burden of proving 
the underlying insurance policies have been exhausted. 
STEVEN PLITT ET AL., COUCH ON INSURANCE § 254:39 (3d 
ed. June 2021 update); ALLAN D. WINDT, INSURANCE 

CLAIMS AND DISPUTES § 9:1 (6th ed. March 2021 
update). As such, if a primary insurer seeks contribution 
from an excess insurer, the primary insurer stands in the 
insured's position and must prove exhaustion. SCOTT M. 
SEAMAN AND JASON R. SCHULZE, ALLOCATION OF LOSSES 

IN COMPLEX INSURANCE COVERAGE CLAIMS § 10:4 
(December 2020 update). Thus, if a primary insurer 
seeks declaratory judgment against an excess insurer 
on grounds that its policy is exhausted, it bears the 
"burden of proving noncoverage." QBE Ins. Corp. v. 
Creston Court Condo., Inc., 58 F. Supp. 3d 1137, 1144 
(D. Or. 2014) (citing United Pacific Insurance Co. v. 
Mazama Timber Products, Inc., 270 Or. 242, 245 
(1974)).

Contrary to Transportation's contention, the rule 
announced in AXIS Reinsurance Co. v. Northrop 
Grumman Corp., 975 F.3d 840 (9th Cir. 2020), does not 
apply here. There, primary and first-layer excess 
insurers exhausted their policy limits through the 
payment of two settlements. The insured tendered the 
unpaid part of the second settlement to its secondary 
excess insurer, who paid the settlement without 
reserving its right to [*18]  contest the underlying 
insurers' decision to fund the first settlement. Id. at 842, 
848. The secondary excess insurer then sued the 
insured for reimbursement of a portion of the first 
settlement under a theory of improper erosion. 
Presented with these circumstances, the Ninth Circuit 
asked "when, if ever, may an excess insurer challenge 

an underlying insurer's payment decision as outside the 

scope of coverage?" Id. at 842.5 The court rejected the 

proposition that "excess insurers generally may contest 
the soundness of underlying insurers' payment 
decisions," reasoning such a rule would "undermine the 
confidence of both insureds and insurers in the 
dependability of settlements." Id. at 846. Instead, the 
court held that "[a]n excess carrier generally may not 
avoid or reduce their own liability by contesting 
payments made at prior levels of insurance unless 
there's an indication that the payments were motivated 
by fraud or bad faith." Id. at 844, 849 (citation and 
quotation marks omitted).

AXIS Reinsurance is inapplicable here because Acme is 
an insured, not an excess insurer, and the exhaustion of 
the Transportation policies are at issue, not its payment 
decisions under a theory of improper erosion. In AXIS 
Reinsurance, the insured and underlying insurers 
agreed the [*19]  underlying policies were exhausted. 
But for the question of whether the losses were covered, 
there was no dispute whether the primary and first-layer 
excess insurers had made payments for what they 
deemed covered losses. Here, the primary insurer—
Transportation—is contesting exhaustion. At issue is 
whether Transportation made payments at all and 
whether an aggregate limit applies to any such 
payments, not whether payments were made for 
uncovered claims. The excess insurers, Pacific and 
Central National, are party to this suit and agree with 
Acme that the primary policies are not exhausted, and 
Acme is not attempting to trigger its excess insurers' 

5 The Ninth Circuit observed that this was an issue of first 
impression in this circuit. Contrary to its assertion that AXIS 
Reinsurance is binding, Transportation did not argue any such 
issue was present in its briefing. In fact, Transportation did not 
address which party bears the burden to prove exhaustion in 
its briefing at all.
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obligations. Moreover, it does not comport with the 
"objectively reasonable expectations of the insured," id. 
at 842, to require Acme to answer this question by 
showing Transportation's payments were motivated by 
fraud or bad faith.

In sum, Transportation is the primary insurer, it brought 
this action for declaratory judgment, and it seeks 
contribution from the excess insurers. Thus, 
Transportation bears the burden of proof on exhaustion, 
and Acme need not prove fraud or bad faith to prevail.

B. Transportation's Policies

All three6 of Transportation's [*20]  primary policies 

provide coverage for property damage:
The Company will pay on behalf of the Insured all 
sums which the Insured shall become legally 
obligated to pay as damages because of . . .
B. Property Damage
to which this insurance applies, caused by an 
Occurrence, and the Company shall have the right 

6 Acme is correct in observing that Transportation's complaint 
refers only to the 551 policy and alleges only that the 551 
policy is exhausted. See Acme's Mot. Summ. J. 16, 16 n.1, 
ECF 60; see Compl. ¶¶ 18, 32-35, ECF 1. Also, in its motion 
for summary judgment, Transportation expressly seeks 
summary judgment only regarding the 551 policy. 
Transportation's Mot. Summ. J. 2, ECF 67. Yet both Acme and 
Transportation refer to all of the policies—the 551, 414, and 
625 policies—in their respective replies. Transportation's 
Reply Supp. Mot. Summ. J. 1-2, ECF 82; Acme's Reply Supp. 
Mot. Summ. J. 4, ECF 84. As the parties have had a "full and 
fair opportunity to ventilate the issues involved in the matter," 
the court considers all three policies for purposes of resolving 
the pending motions. Gospel Missions of Am. v. City of Los 
Angeles, 328 F.3d 548, 553 (9th Cir. 2003) (holding district 
court did not error when entering summary judgment sua 
sponte under similar circumstances).

and duty to defend any suit against the Insured 
seeking damages on account of . . . Property 
Damage, even if any of the allegations of the suit 
are groundless, false or fraudulent, . . . but the 
Company shall not be obligated to pay any claim or 
judgment or to defend any suit after the applicable 
limit of the Company's liability has been exhausted 
by payment of judgments or settlements.

Thompson Decl., Ex. 4, at 4, ECF 61-4 (551 policy); id., 
Ex. 5, at 37, ECF 61-5 (414 policy); id., Ex. 6, at 14, 

ECF 61-6 (625 policy).7 Property damage is defined as

(1) physical injury to or destruction of tangible 
property which occurs during the policy period, 
including the loss or use thereof at any time 
resulting therefrom, or (2) loss of use of tangible 
property which has not been physically injured or 
destroyed provided such loss of use is caused by 
an Occurrence during the policy period.

Id., Ex. [*21]  4, at 23, ECF 61-4.

The Limits of Liability provision contains a schedule that 
limits property damage liability to $250,000 for each 
occurrence and $250,000 for each aggregate. Id. at 46. 
The aggregate limits apply separately to each annual 
period of the policy term. Id. at 20. The Limits of Liability 
provision further defines per-occurrence and aggregate 
limitations as follows:

Regardless of the number of (1) Insureds under this 
policy, (2) persons or organizations who sustain . . . 
Property Damage, or (3) claims made or suits 
brought on account of . . . Property Damage, the 
Company's liability is limited as follows:
. . . .

7 Moving forward and where relevant, only citations to the 551 
policy are included where the policies all share the same 
language.
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The total liability of the Company for all damages 
because of all Property Damage sustained by one 
or more persons or organizations as the result of 
any one Occurrence shall not exceed the limit of 
Property Damage liability stated in the above 
schedule as applicable to each Occurrence.

Subject to the above provision respecting each 
Occurrence, the total liability of the Company for all 
damages because of all Property Damage to which 
this coverage applies and described in any of the 
numbered subparagraphs below shall not exceed 
the limit of Property [*22]  Damage liability stated in 
the above schedule as aggregate.

(1) all Property Damage arising out of premises 
or operations rated on a remuneration basis or 
contractors equipment rated on a receipts 
basis, including Property Damage for which 
liability is assumed under any Incidental 
Contract relating to such premises or 
operations, but excluding Property Damage 
included in subparagraph (2) below;
(2) all Property Damage arising out of and 
occurring in the course of operations 
performed for the Named Insured by 
independent contractors and general 
supervision thereof by the Named Insured, 
including any such Property Damage for which 
liability is assumed under any Incidental 
Contract relating to such operations. . . .
(3) all Property Damage included within the 
Products Hazard and all Property Damage 
included within the Completed Operations 
Hazard.

Id. at 46 (emphases omitted).

Thus, the policies provide insurance for covered 
"property damage," which is subject to a per-occurrence 
limit, unless the property damage is encompassed by 

one of the three subparagraphs above, in which case it 
is also subject to an aggregate limit. E.g., Sinclair Oil 
Corp. v. Allianz Underwriters Ins. Co., 2015 IL App (5th) 
140069, 396 Ill. Dec. 21, 39 N.E.3d 570, 583 (Ill. App. 
Ct. 2015) (interpreting the same limits of liability 
provisions and concluding [*23]  that "only certain types 
of claims are subject to an aggregate limit under the 
policy").

The Limits of Liability provision further allows for 
multiple aggregate limits: "Such aggregate limit shall 
apply separately to the Property Damage described in 
subparagraphs (1), (2) and (3) above, and under 
subparagraphs (1) and (2), separately with respect to 
each project away from premises owned by or rented to 
the Named Insured." Thompson Decl., Ex. 4, at 26, ECF 
61-4.

C. Premium Basis Rating Scheme

The policies also contain an Additional Declarations 
form that defines three "hazards": Premises—
Operations—Escalators, Independent Contractors, and 
Completed Operations—Products. For example, the 
Additional Declarations form for the 551 policy appears 
as follows:
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Id. at 85.

As reflected in the Additional Declarations form, the 
policies apply different "premium bases" and "rates" for 
the three types of hazards to determine the premium 
amount owed. Id. The Premises—Operations—
Escalators hazard is rated on one of four premium 

bases: (a) area (sq ft), (b) frontage, (c) remuneration,8 

8 "When used as a premium basis . . . 'remuneration' means":

the entire remuneration earned during the policy period 
by proprietors and by all employees of the Named 
Insured, other than chauffeurs (except operators of 
Mobile Equipment and aircraft pilots and co-pilots, 
subject to any overtime earnings or limitation of 
remuneration rule applicable in accordance with the 
manuals in use by the Company.

Thompson Decl., Ex. 4, at 188, ECF 61-4 (close parenthesis 
missing in original).

and (e) number of escalators insured. Id. The 
Independent Contractors hazard is rated on a (g) cost or 
(h) number basis. [*24]  Id. The "Completed 
Operations—Products" hazard is rated on a (d) receipts 

or (f) sales basis.9 Id.

Transportation argues that the aggregate limit 
subparagraphs (1) through (3) in the Limits of Liability 
provision correspond to each hazard, i.e., subparagraph 
(1) corresponds to the Premises—Operations—
Escalators hazard; subparagraph (2) corresponds to the 
Independent Contractors hazard; and subparagraph (3) 
corresponds to the Completed Operations—Products 
hazard. Transportation's Reply Supp. Mot. Summ. J. 5-
6, ECF 82. However, this assertion is refuted by a plain 
reading of the Limits of Liability provision in which 
subparagraph (1) refers to both "premises or operations 
rated on a remuneration basis," which corresponds to 
the Premises-Operations-Escalators hazard, and 
"contractors equipment rated on a receipts basis," which 
corresponds to the Completed [*25]  Operations-
Products hazard. See Thompson Decl., Ex. 4, at 46, 
ECF 61-4.

Transportation correctly contends, however, that the 
premium bases used to rate the different hazards are 
not interchangeable. Transportation's Reply Supp. Mot. 
Summ. J. 7-8, ECF 82. For example, the Premises—
Operations—Escalators hazard cannot be rated on a (d) 
receipts or (h) number basis, and the Completed 
Operations—Products hazard cannot be rated on an (a) 
area or (g) cost basis. Thus, for example, if an insured's 
premises or operations are rated on a remuneration 
basis, any payments of judgments or settlements to 
resolve property damage liability in connection with 
those premises or operations would be subject to the 

9 Cost, receipts, and sales are also defined in the policies. 
Thompson Decl., Ex. 4, at 188, ECF 61-4.

2021 U.S. Dist. LEXIS 241172, *23



Page 12 of 31

Elizabeth Taylor

aggregate limit under subparagraph (1) of the Limits of 
Liability provision. See Limits of Liability, subpara. 1 
(referring to "all Property Damage arising out of 
premises or operations rated on a remuneration basis"). 
But if an insured's premises or operations are rated on 
the other three bases identified in the Additional 
Declarations Form—area, frontage, or number of 
escalators—any payments of judgments or settlements 
to resolve property damage liability in connection with 
those premises or [*26]  operations would not be subject 
to the aggregate limit of subparagraph (1), although they 
would still be subject to the per-occurrence limit. This is 
the only reasonable interpretation of the premium-basis 
rating scheme, given how the Additional Declarations 
form depicts each hazard to corresponding premium 
bases. See Thompson Decl., Ex. 4, at 32, ECF 61-4.

D. "Existence" of an Aggregate Limit

One additional matter must be examined before 
reaching the exhaustion analysis: Transportation 
asserts it rated all of the operations on a (c) 
remuneration basis, thereby exhausting the aggregate 
limit of subparagraph (1) for each of its policies. 
Transportation Mot. Summ. J. 8, ECF 67. Subparagraph 
(1) of the Limits of Liability provides that the aggregate 
limit of $250,000 applies for "all Property Damage 
arising out of premises or operations rated on a 
remuneration basis." Thompson Decl., Ex. 4, at 46, ECF 
61-4.

Acme and the excess insurers argue Transportation has 
not proven the "existence" of this aggregate limit. 
Pacific—Central National Resp. Mot. Summ. J. 3-4, 7, 9, 
13, ECF 71; Pacific's Reply Supp. Mot. Summ. J. 2, 
ECF 80; Acme's Reply Supp. Mot. Summ. J. 5, 6, ECF 
84. They assert that [*27]  General Metals' and Acme's 
operations were in fact rated on a (d) receipts basis 
after March 31, 1981, when Acme was added as an 

additional insured, rather than on a (c) remuneration 
basis, as Transportation contends. As such, they 
contend that the subparagraph (1) aggregate limit does 
not exist. However, as discussed below, this argument 
either conflates the "operations" from the Premises—
Operations—Escalators hazard with the "operations" 
from the Completed Operations—Products hazard, or 
simply misidentifies the hazard that was insured.

A careful examination of Transportation's policies shows 
that General Metals' and Acme's operations were rated 
on a (c) remuneration basis, while other hazards were 
rated on other bases. Before March 31, 1981, the 
General Metals' hazards of "Iron or Steel Scrap 
Dealers," "R/A Machine Shops Repair" and "Metal 
Scrap Dealers" were rated on a (c) remuneration basis:

Thompson Decl., Ex. 4, at 86, ECF 61-4.

On March 31, 1981, Transportation added Acme to the 
policy as an additional insured, and issued an additional 
premium for General Metals products on a (d) receipts 
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basis via a Miscellaneous Liability Extension form and 
Endorsement No. 0-33 (the "0-33 endorsement"): [*28] 

Id. at 180.

Transportation argues that the 0-33 endorsement is an 
extension of additional coverage and ratings, not a 
replacement of prior ratings. Indeed, the 0-33 
endorsement expanded Transportation's coverage in 
several ways and reduced coverage in other ways. See 
id. at 183. The 0-33 endorsement shows an "Add'l 
premium" for each expansion of coverage and a "Return 
premium" for each reduction in coverage. Id. As a result 
of the 0-33 endorsement, the premium payments 
increased. See id. at 183, 192. But there is no change in 
premium payments to suggest that the prior 
remuneration basis rating of General Metals' operations 
had been altered.

Transportation further contends that on the 0-33 
endorsement, codes (c) remuneration and (d) receipts 
were used simultaneously to "rate two different hazards 
for the same insured, not as mutually exclusive 
alternatives for rating the same hazard." 
Transportation's Mot. Summ. J. 8, ECF 67 (emphasis in 
original). Specifically, code (c) renumeration was used 

to rate the "Premises-Operations-Escalators" hazard 
while code (d) receipts was used to rate the "Completed 
Operations-Products" hazard. Id. at 9. Transportation 
reiterates that code (d) receipts cannot apply [*29]  to 
the Premises-Operations-Escalator hazard because that 
hazard can only be rated on one of four premium bases: 
(a) area, (b) frontage, (c) remuneration, and (e) number 
of escalators. Id. at 7-8. This interpretation matches the 
layout of the Additional Declarations form as discussed, 
supra, pp. 19-20.

The 414 and 625 policies continued to rate General 
Metals' and Acme's operations on a remuneration basis. 
The 414 policy contains an Additional Declarations form 
like that found in the 551 policy. Thompson Decl., Ex. 5, 
at 74, ECF 61-5. This form lists, among other things, the 
same hazards and premium bases as the 551 policy. Id. 
Within the 414 policy, Schedule G-13670 rates Acme's 
"Metal Scrap Dealers" operations at Front Avenue on a 
(c) remuneration basis and its "Metal Processing" 
products on a (d) receipts basis. Id. at 78. The schedule 
also rates General Metals' "Iron or Steel Scrap Dealers" 
operations at Marine View Drive on a (c) remuneration 
basis and its "Metal Processing" products at Portland 
Avenue on a (d) receipts basis. The 625 policy was 
rated in the same way. Id., Ex. 6, at 8, ECF 61-6. Thus, 
Transportation has shown that General Metals' and 
Acme's operations were rated [*30]  on a remuneration 
basis under all three of its policies for the entire policy 
periods.

E. Exhaustion Analysis

Again, the policies provide that Transportation "shall not 
be obligated to pay any claim or judgment or to defend 
any suit after the applicable limit of the Company's 
liability has been exhausted by payment of judgments or 
settlements." Thompson Decl., Ex. 4, at 4, ECF 61-4. 
Transportation contends that because it "used 
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remuneration as the rating basis for all the operations 
the Policy insured . . . for the property damage that was 
the subject of the Strandley-Manning and 
Commencement Bay claims," it exhausted the $250,000 
annual aggregate limit of subparagraph (1) for each of 
its policies. Transportation's Mot. Summ. J. 17, ECF 67 
(emphasis added); see Thompson Decl., Ex. 4, at 46, 
ECF 61-4 (subparagraph (1) providing that the 
aggregate limit of $250,000 applies for "all Property 
Damage arising out of premises or operations rated on 
a remuneration basis"). The 551 policy has a two-year 
period, the 414 policy has a three-year period, and the 
625 policy has a one-year period. As a result, the 
annualized aggregate limit of subparagraph (1) is 
$500,000 for the 551 policy, $750,000 [*31]  for the 414 
policy, and $250,000 for the 625 policy.

To prove exhaustion of the aggregate limit of 
subparagraph (1), Transportation must show: (1) it paid 
"judgments or settlements" that General Metals was 
liable to pay because of property damage equal to these 
annualized aggregate limits; (2) the payments applied to 
property damage arising out of General Metals' 
operations rated on a remuneration basis; (3) the suits 
against Acme only allege property damage arising out of 
Acme's operations rated on a remuneration basis; and 
(4) none of the property damage arose from projects 
"away from the premises owned by or rented to" 
General Metals or Acme. These elements are referred 
to below as the elements of exhaustion.

1. Payment of "Judgments or Settlements" General 
Metals was Liable to Pay Because of Property Damage

This first element raises two related issues: First, proof 
of payment, and second, whether Transportation paid 
settlements that General Metals was liable to pay 
because of property damage, as opposed to defense 
costs or other non-property-damage claims.

a. Proof of Payment

Transportation asserts it paid $761,000 to settle the 
Strandley-Manning claim and $500,000 to settle the 
Commencement [*32]  Bay claim under the 551 policy, 
$750,000 to settle the Commencement Bay claim under 
the 414 policy, and $250,000 to settle the 
Commencement Bay claim under the 625 policy. For 
evidence, Transportation proffers its "loss runs" as proof 
that it made these payments.

In the ordinary course of its business, Transportation 
uses an electronic claims information system to record 
and track claims and payments made under its 
insurance policies. Joann Dickinson Decl. ¶¶ 6-9, ECF 
78; Thomas Barriball Decl. ¶¶ 7-8, ECF 79. 
Transportation asserts that when a claim is paid, the 
payment information is entered into the system "at or 
very near the time that individual payments are made." 
Dickinson Decl. ¶ 9, ECF 78; Barriball Decl. ¶ 11, ECF 
79. Indemnity payments are recorded in a column 
labeled "paid loss." Dickinson Decl. ¶ 13, ECF 78; 
Barriball Decl. ¶ 17, ECF 79. Defense costs and other 
types of payments are recorded in a column labeled 
"ALAE," which stands for allocated loss adjustment 

expenses.10 Dickinson Decl. ¶ 12, ECF 78; Barriball 

10 The policies do not define this term. A loss adjustment 
expense is "the cost of investigating and adjusting losses." 
Loss Adjustment Expense, International Risk Management 
Institute ("IRMI") GLOSSARY, 
https://www.irmi.com/term/insurance-definitions/loss-
adjustment-expense (last visited July 30, 2021). Allocated loss 
adjustment expenses are "loss adjustment expenses that are 
assignable or allocable to specific claims." Allocated Loss 
Adjustment Expense, IRMI GLOSSARY, 
https://www.irmi.com/term/insurance-definitions/allocated-loss-
adjustment-expense (last visited July 30, 2021). "Fees paid to 
outside attorneys, experts, and investigators used to defend 
claims are examples of ALAE." Id.
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Decl. ¶ 16, ECF 79. Transportation is then able to 
generate a "loss run" to extract financial data from the 
system to report the total amounts of various 
classes [*33]  of payments made under individual 
insurance policies. Dickinson Decl. ¶ 10, ECF 78; 
Barriball Decl. ¶ 12, ECF 79.

One version11 of the loss run for the 551 policy shows 

paid losses of $761,000 for the Strandley-Manning claim 
and $500,000 for the Commencement Bay claim. 
Schulz Decl., Ex. 4, at 5, ECF 68-4. The loss runs for 
the 414 and 625 policies show paid losses of $750,000 
and $250,000, respectively, for the Commencement Bay 
claim. Id., Ex. 8, at 1, ECF 61-8; Dickinson Suppl. Decl., 
Ex. 2, at 1, ECF 83.

Transportation cites U-Haul Int'l, Inc. v. Lumbermens 
Mut. Cas. Co., 576 F.3d 1040 (9th Cir. 2009), and 
General Insurance Co. of America v. U.S. Fire Ins. Co., 
886 F.3d 346 (4th Cir. 2018), as amended (Mar. 28, 
2018), to argue that its loss runs alone are sufficient to 
demonstrate exhaustion. Transportation contends that it 
is adequate "to show the total . . . amount of various 
types of payments, without separate proof of every 
transaction that contributes to the total." See 
Transportation's Resp. Acme's Mot. Summ. J. 3, 10, 
ECF 77. This is a mischaracterization of these cases.

In U-Haul, the Ninth Circuit held that an insurer's loss 
runs are admissible. Id. at 1044 ("The data compilations 
therefore meet the requirements of Rule 803(6). . . . 
There is no merit to Lumbermens [sic] argument that 
the [*34]  exhibits constitute evidence prepared solely 
for the purposes of litigation and not kept in a company's 
regular course of business."). Admissibility is not in 
question here. Moreover, the loss runs in U-Haul were 

11 As explained in the next section, an earlier version of this 
loss run shows a different paid loss for the Commencement 
Bay claim.

"computer-generated summaries of payments" that 
included vendor numbers, transaction dates, and check 
numbers with payment amounts, id. at 1043, and 
otherwise summarized this "backup documentation." Id. 
at 1045 ("[The claims manager] detailed to the judge's 
satisfaction how the summary sheet matched up to 
backup documentation."). Here, the integrity of 
Transportation's loss runs is not similarly evident from 
the record. The loss runs contain no transaction-specific 
information, and the record contains no "backup 
documentation" proving Transportation made any 
payments.

Likewise, in General Insurance, an insurer's loss runs 
were enough to sustain a grant of summary judgment 
but only after the veracity of the loss runs was 
established. 886 F.3d at 359. The court found the loss 
runs were admissible because "the information reflected 
in the loss runs were recorded by a person with 
knowledge of the information at or near the time of the 
payments reflected therein, and that the information was 
maintained during the regular [*35]  and ordinary course 
of business." Id. All the same, the insurer had produced 
"actual payment records" to the insured during 
discovery. Gen. Ins. Co. of Am. v. Walter E. Campbell 
Co., Inc., 241 F. Supp. 3d 578, 588 (D. Md. 2017), aff'd 
sub nom. General Insurance, 886 F.3d 346 (4th Cir. 
2018), as amended (Mar. 28, 2018). Transportation 
offers no such detailed recordkeeping here.

Transportation's position that "a loss run alone is 
sufficient" to establish exhaustion on summary 
judgment—on this record—is undermined even more by 
looking at how other courts have treated loss runs. 
Transportation's Resp. Acme's Mot. Summ. J. 10, ECF 
77 (emphasis in original). The decision in UnitedHealth 
Group Inc. v. Columbia Casualty Co., No. CV 05-1289 
(PJS/SRN), 2010 WL 11519975 (D. Minn. Nov. 23, 
2010), denying a motion to compel loss-run discovery, is 
particularly instructive. There, UnitedHealth Group 
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claimed that primary insurer and first-layer excess 
insurer policies were exhausted, and brought suit 
against several second-layer excess insurers for duty to 
defend and indemnify. Id. at *1. To prove it had paid its 
self-insured retention under the primary and first-layer 
excess policies, UnitedHealth Group produced a loss 
run of nearly 900 claims. To confirm the veracity of its 
loss run, UnitedHealth Group produced in discovery (1) 
a comprehensive audit of claims, (2) non-privileged 
documents related to an audit conducted by a third party 
to verify the accuracy [*36]  of defense and indemnity 
payments reflected on the loss run, and (3) all 
documents related to denied claims, open claims, and 
20 sample claims, among other documentation. A 
special master ordered the primary insurer to produce 
documentation for the 20 sample claims, which gave 
UnitedHealth Group the ability to spot-check the loss 
run. The court further ordered the primary insurer to 
produce documentation on any specific payment in 
dispute. "If [UnitedHealth Group] subsequently identified 
a questionable payment, [the primary insurer] was then 
required to produce all of the underlying documentation 
relating to the payment. Id. at *4. "The produced 
documents included pleadings, motions, orders, written 
discovery responses, depositions, settlements and 
judgments. Although the production was limited to 41 
claims, it was a labor-intensive, costly process, taking 
over eighteen months to complete at a cost of 
$224,867." Id. at *5. UnitedHealth Group also produced 
"a more detailed loss run, showing payments at an 
invoice level." Id. The excess insurers could not point to 
any evidence that challenged or contradicted the audit 
results or the sample claims data. Id. Balancing the 
burdens and benefits of further [*37]  production, the 
court denied the motion to compel production of the 
underlying documentation for the remaining claims. 
UnitedHealth Group illustrates the expectation that loss 
runs will be substantiated with underlying evidence.

Here, Transportation's loss runs contain no transaction-
specific information, let alone supporting documentation. 
The loss runs do not provide any details about specific 
payments such as who was paid, the payment amount, 
the date of payment, or any corresponding check 
numbers. Transportation's corporate designee could not 
explain the basis of the $761,000 indemnity payment 
under the 551 policy, who entered the data in the 
database, why the loss was allocated to the 551 policy, 
or why Transportation made payments above policy 
limits. Schulze Decl., Ex. 3, at 58-61, ECF 68-3 
(Dickinson Dep.). Transportation admits that it has no 
underlying or backup documentation to substantiate its 
loss runs. See id.

At oral argument, Transportation likened its predicament 
to an archeological dig: just as an archeologist must try 
to reconstruct a fossilized dinosaur from the bones, 
Transportation is trying to reconstruct the exhaustion of 
its policies from its loss runs and publicly available 
information. [*38]  This is a particularly unfitting analogy. 
Whereas the archeologist was not present when the 
dinosaur died some tens of millions of years ago, 
Transportation was there in the 1980s and 1990s when 
it purportedly made these indemnity payments. Further, 
while the dinosaur had no stake in the preservation of its 
bones, Transportation had a stake in proving exhaustion 
when it purportedly made payments—Transportation 
knew there were other insureds on the policies, like 
Acme, that could later seek coverage.

Transportation also argued that revealing any more 
information than its loss runs would implicate its other 
policyholders' confidentiality, and that it would only do 
so pursuant to a court order. Yet Transportation has 
sought no such order during these proceedings and 
never asserted that any additional documentation even 
exists. The excess insurers have produced excerpts of a 
settlement agreement regarding the Commencement 
Bay site that further undermines Transportation's 
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position. This settlement agreement between several 
CNA Financial Corporation ("CNAF") insurers, including 
Transportation, required Leslie and Sophie Sussman, 
the owners of General Metals, to submit invoices to the 
CNAF [*39]  insurers for reimbursement. Stapley Decl., 
Ex. 3, at 5, ECF 72. The settlement agreement required 
the invoices to contain detailed information and allowed 
the CNAF insurers to request additional supporting 
documentation. See id. Even so, Transportation has not 
produced these invoices or any related documents.

b. Because of Property Damage

It is also unclear whether Transportation paid 
"judgments or settlements" that General Metals was 
liable to pay because of property damage (i.e., 
indemnity) rather than defense costs or other non-
property damage claims. Transportation relies on its 
loss runs to show that it made indemnity payments to 
resolve the Strandley-Manning and Commencement 
Bay claims. Transportation reasons that because the 
loss runs show payment in the paid loss column, any 
payments must be for indemnity.

However, different versions of the same loss runs do not 
match. A 551 policy loss run generated on January 29, 
2010, lists a paid loss of $2,972,277 and ALAE of 
$1,440,465 for the Commencement Bay claim. 
Thompson Decl., Ex. 7, at 5, ECF 61-7. This directly 
conflicts with the same entry in a version of a 551 policy 
loss run generated on August 2, 2017, which lists a paid 
loss [*40]  of only $500,000. Schulz Decl., Ex. 4, at 5, 
ECF 68-4. If these data were entered in the 1980s and 
'90s during the ordinary course of business, "at or very 
near the time" that individual payments were made, why 
would the loss run change between 2010 and 2017? 
Why would Transportation allocate nearly $3 million in 
indemnity payments to a policy with annual aggregate 
and occurrence limits of $250,000? And what 

justification does Transportation have for later re-
allocating nearly $1,500,000 in payments away from this 
policy? See Acme's Reply Supp. Mot. Summ. J. 12-13, 
18, ECF 84.

Also, Transportation's allocations on the loss runs do 
not align with its current position that the aggregate limit 
of subparagraph (1) applies. The 551 policy loss runs 
list a paid loss of $761,000 for the Strandley-Manning 
claim. Thompson Decl., Ex. 7, at 3, ECF 61-7; Schulz 
Decl., Ex. 4, at 5, ECF 68-4. Why would Transportation 
allocate $761,000 to a policy with an aggregate limit of 
$500,000? The 551 loss runs list a $500,000 paid loss 
for the Commencement Bay claim. Why would 
Transportation have allocated any indemnity payments 
to this policy for the Commencement Bay claim if it had 
exhausted the aggregate [*41]  limit of subparagraph (1) 
with payments toward the Strandley-Manning claim? 
See Acme's Reply Supp. Mot. Summ. J. 8, 17, ECF 84.

Finally, the loss runs for the 551 policy list zero ALAE, 
which represents payment of defense and related costs, 
and the loss runs for the 414 and 625 policies likewise 
list zero ALAE. Schulz Decl., Ex. 5, at 1, ECF 68-5; 
Dickinson Suppl. Decl., Ex. 2, at 1, ECF 83. This raises 
serious questions about how Transportation allocated 
settlement payments between indemnity and defense 
costs. See Acme's Reply Supp. Mot. Summ. J. 8, ECF 
84.

Loss runs aside, the excess insurers have produced 
portions of a settlement agreement between General 
Metals and four CNAF insurers, including 
Transportation, regarding the Strandley-Manning claim. 
Stapley Decl., Ex. 1, at 1, ECF 72. According to that 
settlement agreement, Transportation and other CNAF 
insurers collectively paid $761,000 directly to General 
Metals in exchange for a release of both "property 
damage pollution claims" and "non-property damage 
pollution claims," which expressly included General 

2021 U.S. Dist. LEXIS 241172, *38



Page 18 of 31

Elizabeth Taylor

Metals' extra-contractual claim of "bad faith breach of 
fiduciary duty." Id. at 5-6. This poses two problems for 
Transportation. [*42]  First, payment to settle a claim for 
breach of fiduciary duty is different from payment to 
settle claims for property damage. Second, this payment 
was made to General Metals, not to a state or federal 
regulator to settle General Metals' liability for property 
damage. It is also a mystery why the settlement 
agreement released 23 other CNAF insurance policies 
without allocating a paid loss to any other policy. See 
Stapley Decl., Ex. 1, at 1-2, 5, 7, ECF 72.

There are also serious questions about the nature of 
payments for the Commencement Bay claim. In 1992, 
Transportation and other CNAF insurers filed a 
declaratory judgment against General Metals and its 
owners, the Sussmans. See Schulz Decl. ¶ 15, ECF 11 
(citing American Casualty Co. of Reading, et al., v. 
General Metals of Tacoma, Inc., et al., 92-cv-5192B 
(W.D. Wash.)). The CNAF insurers settled with the 
Sussmans. Stapley Decl., Ex. 3, at 1, ECF 72. General 
Metals does not appear to be party to the settlement 
agreement. See id. Although the Sussmans are named 
insureds on the 551 policy, Thompson Decl., Ex. 4, at 1, 
ECF 61-4, they are not named insureds on the 414 
policy, see id., Ex. 5, at 15-18, 82, 84-87, 92, ECF 61-5 
(omitting [*43]  the Sussmans from lists of named 
insureds), and it is unclear whether they are named 
insureds on the 625 policy. See id., Ex. 6, at 3-6, ECF 
61-6 (omitting the Sussmans from lists of named 
insureds); id. at 12-13 (including the Sussmans in list of 
additional insureds whose "interest has been satisfied 
as respects . . . Portland Avenue, Tacoma, WA") 
(capitalization omitted). Payments to the Sussmans, 
who are not insureds under the 414 policy and may not 
be insureds under the 625 policy, do not show 
Transportation made settlement payments that General 
Metals was liable to pay because of property damage.

The settlement agreement includes confidentiality 

provisions, but Transportation's counsel has disclosed 
that settlement payments totaled more than $5 million. 
Schulz Decl. ¶ 15, ECF 11. Under the settlement 
agreement, the CNAF insurers agreed to pay the 
Sussmans $300,000 initially and then a percentage of 
future "Eligible Costs," where CNAF was to pay 100% of 
the first $100,000 of eligible costs, 70% of the next $1 
million, and 50% of the next $3 million. Stapley Decl., 
Ex. 3, at 4, ECF 72. "Eligible Costs" included the "Costs 
of defense, including, for example, attorney's fees" 
incurred [*44]  by the Sussmans in relation to the 
environmental claims. Id. at 3. Again, the payment for 
defense costs and attorney's fees are not payments for 
property damage, and payments to the insured directly 
are not payments to state or federal regulators settling 
General Metals' liability for property damage. This $5 
million Commencement Bay settlement was allocated 
between 21 released policies, two released sites, 
released extracontractual claims, and released defense 
and indemnity obligations. Stapley Decl., Ex. 3, at 1, 
ECF 72. The loss runs provide no information about 
how the settlement was allocated between the released 
policies, sites, extra-contractual claims, and defense or 
indemnity payments.

Acme's reliance on Northwest Pipe Co. v. RLI Insurance 
Co., No. 3:09-CV-01126-BR, 2014 WL 1406595 (D. Or. 
Apr. 10, 2014), is well placed. There, the insurer moved 
for partial summary judgment that its policy limits had 
been exhausted. In support of its position, the insurer 
relied on the declaration of a claims handler and various 
charts that listed invoices by number and date, the 
amount of the invoice, the amount paid, and parts of the 
payments that the insurer allocated as defense or 
indemnity costs. Id. at *7. The court found that the 
insurer [*45]  failed to provide "detailed evidence and 
testimony" to explain the basis for how it allocated its 
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defense costs and indemnity payments. Id. at *8.12 

Here, Transportation only offers its loss runs to prove it 
made the purported payments, and it does not explain 
the bases of these allocations, much less "detailed 
evidence and testimony." Id. at *8.

Transportation's evidence is so lacking that it fails to 
create a genuine issue of material fact to survive Acme's 
and the excess insurers' motions for summary judgment 
at step one of the exhaustion analysis. "The mere 
existence of a 'scintilla' of evidence is not enough to 
create a 'genuine issue of material fact' in order to 
preclude summary judgment." Nelson v. Pima Cmty. 
Coll., 83 F.3d 1075, 1081 (9th Cir. 1996) (citing United 
States ex rel. Anderson v. Northern Telecom, Inc., 52 
F.3d 810, 815 (9th Cir.1995)). "Likewise, mere 
allegation and speculation do not create a factual 
dispute for purposes of summary judgment." Id. (citing 
Witherow v. Paff, 52 F.3d 264, 266 (9th Cir. 1995); Brit. 
Airways Bd. v. Boeing Co., 585 F.2d 946, 952 (9th Cir. 
1978) ("a jury is permitted to draw only those inferences 
of which the evidence is reasonably susceptible; it may 
not resort to speculation.").

Even drawing all reasonable inferences in 
Transportation's favor, Transportation at most has 
shown it might have made some payments on General 
Metals' behalf and some of those payments might have 
been [*46]  to resolve claims for property damage. 
Unlike the loss runs in U-Haul, General Insurance, and 
UnitedHealth Group, Transportation's loss runs contain 

12 The court also pointed out that the insurer had taken an 
opposing position in prior litigation when it argued whether 
certain environmental response costs were "properly 
characterized as defense or indemnity expenses—is 
inherently a fact-based determination, including expert 
analysis." 2014 WL 1406595 at *9 (citing insurer's brief in 
Siltronic Corp. v. Emp'rs Ins. Co. of Wausau, No. 3:11-cv-
1483-ST, 2014 WL 901161 (D. Or. Mar. 7, 2014)).

no transaction-specific information and are not 
supported by any backup documentation. The 
Strandley-Manning and Commencement Bay settlement 
agreements show Transportation made payments for 
defense costs and non-property damage claims. Yet 
Transportation has produced no evidence to permit the 
inference that it made indemnity/property damage 
payments. On this record, a reasonable jury could not 
find that Transportation paid settlements that General 
Metals was liable to pay because of property damage 
equal to the policies annualized aggregate limits. A 
reasonable fact finder would have to speculate to 
conclude anything more.

2. Whether Payments were Made for Property Damage 
Arising out of General Metals' Operations Rated on a 
Remuneration Basis

Transportation also relies on its loss runs to show that 
payments were made for General Metals' operations 
rated on a remuneration basis. But the loss runs merely 
state that payments were made for "Environmental 
Impairment Liability — Property Damage." Thompson 
Decl., Ex. 7, at 3, ECF 61-7 (551 policy, Strandley-
Manning); [*47]  id. at 5 (551 policy, Commencement 
Bay); id., Ex. 8, at 1, ECF 61-8 (414 policy, 
Commencement Bay); Dickinson Suppl. Decl., Ex. 2, at 
1, ECF 83 (625 policy, Commencement Bay). The loss 
runs lack additional details on the nature of the 
payments. They do not specify that each "paid loss" 
pertained to an insured's operations rated on a 

remuneration basis,13 as Transportation claims 

13 Transportation rated other hazards with other premium 
bases: General Metals' "Buildings or Premises-Office" and 
"Vacant Land" at Marine View Drive and Portland Avenue 
were rated on an (a) area basis and a (b) frontage basis. 
Thompson Decl., Ex. 4, at 48, ECF 61-4. Its "Sales of used 
machinery and equipment" hazard was rated on an (f) sales 
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happened, or otherwise identify any applicable 
aggregate limits. Likewise, Transportation's claims 
administrators merely attest that each "loss run reflects 
indemnity payment . . . for property damage" under each 
policy, but their declarations are silent as to which 
hazards the property damage arose from.

Nevertheless, the prior Strandley-Manning and 
Commencement Bay claims are addressed to determine 
whether payments were allocated to a specific hazard.

a. Strandley-Manning Claim

In 1984, the EPA discovered that toxic oil was draining 
into an environmentally sensitive oyster bed on the 
Puget Sound in Washington state. Schulze Decl., Ex. 3, 
at 37, ECF 11-3. The oil was coming from a nearby 
property running a scrap metal operation. Id. Leonard 
Strandley, the owner, was breaking down electrical 
transformers [*48]  containing polychlorinated biphenyls 

(PCBs)14 and selling the metal for scrap. Id. The toxic 

oils were either burned, sprayed on the ground as dust 
suppressants, or sent to an oil recycling company. Id. 
Strandley obtained the transformers from General 

basis. Id. at 50, 88, 157, 187. Its "Stores or Dealers — 
Wholesale" hazard was rated on a (h) number basis. Id. at 50, 
88. There are endorsements showing the addition of various 
Contractor's Equipment hazards. Id. at 71-77. And, of course, 
both General Metals' and Acme's "Metal Processing" 
completed operations, or products, were rated on a (d) 
receipts basis. Id. at 180. If there was property damage arising 
from hazards other than premises or operations rated on a 
remuneration basis or contractors equipment rated on a 
receipts basis, payments settling that liability would not apply 
toward the aggregate limit of subparagraph (1).

14 PCBs are a persistent organic pollutant. In 1979, the EPA 
banned use of PCBs with limited exceptions under the Toxic 
Substances Control Act, 15 U.S.C. § 2605(e)(2). See 40 
C.F.R. § 761.20.

Metals, the City of Centralia, Washington, and several 
Washington utilities. Id., Ex. 4. The EPA appears to 
have sought cleanup costs from General Metals 
because General Metals sent Strandley transformers for 
disposal. See id. The EPA determined this 
contamination occurred from 1972 to 1984. See Schulz 
Decl., Ex. 4, at 189, ECF 11-4; id., Ex. 5, at 5, ECF 11-
5. General Metals tendered an insurance claim to 
Transportation under the 551 policy.

It is unclear how payments for the Strandley-Manning 
claim could pertain to General Metals' operations rated 
on a remuneration basis. General Metals did not even 
own the property where Strandley broke down electrical 
transformers containing PCBs. An opinion by a federal 
administrative law judge shows some of the electrical 
transformers came from General Metals. See Schulze 
Decl., Ex. 5, at 6, ECF 11-5. However, whether 
transformers are "completed operations" or "products" 
subject to the aggregate [*49]  limit of subparagraph (3) 
and not operations subject to the aggregate limit of 
subparagraph (1) is unclear. Acme surmises that 
Strandley could have been an independent contractor of 
General Metals such that the aggregate limit of 
subparagraph (2) applies. Acme's Reply Supp. Mot. 
Summ. J. 7, ECF 84. But this is all just speculation.

b. Commencement Bay Claim

The Commencement Bay Nearshore/Tide Flats is a 
superfund site at the southern end of Puget Sound's 
main basin in Tacoma, Washington. Schulz Decl., Ex. 7, 
at 3, ECF 11-7. The EPA placed Commencement Bay 
on the National Priorities List in 1983. Id. at 11. A 1989 
Superfund Record of Decision identifies General Metals 
as a source of PCBs within the site. See id. at 1, 30. 
General Metals is one of the site's several hundred 
PRPs. See id., Ex. 8, at 12, ECF 11-8. The initial 
Record of Decision placed cleanup costs at over $32 
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million, id., Ex. 7, at 112, ECF 11-7, but that figure grew 
as the scope of remedial actions expanded. See id., Ex. 
9, at 17-18, ECF 11-9 (summarizing issuance of six 
Explanation of Significant Differences).

In 1991, the Washington Department of Ecology entered 
a consent decree with General Metals and the 
Sussmans over [*50]  General Metals' "ferrous scrap 
metal recycling facility" in an upland area near 
Commencement Bay at Marine View Drive. Id., Ex. 11, 
at 6, ECF 11-11. The department had been investigating 
the facility and ordering remedial activities since 1986. 
See id. at 8-12. General Metals had to cap the site and 
take other remedial actions. Id. at 12-13.

In 2008, General Metals entered a consent decree with 
the United States, the State of Washington, and two 
Indian tribes to resolve CERCLA liability for Natural 
Resource Damages in Commencement Bay. Id., Ex. 11, 
ECF 11-12. General Metals agreed to pay $479,559 in 
damage assessment costs. Id. at 7, 18.

It is unclear whether Transportation's payments for the 
Commencement Bay claim pertained solely to General 
Metals' operations rated on a remuneration basis. All of 
the documents proffered by Transportation provide for 
the possibility that General Metals faced claims for 
property damage related to its operations rated on a 
remuneration basis, but they do not prove that this was 
the only possibility. See Schulz Decl., Exs. 6-13, ECF 
11. And none of these documents connect 
Transportation to the resolution of General Metals' 
liability.

The settlement agreement [*51]  resolving the 
declaratory judgment action brought by Transportation 
and the other CNAF insurers does little to illuminate the 
nature of any payments. The settlement agreement 
provided for the payment of "eligible costs," including 
defense costs. See Stapley Decl., Ex. 3, at 4, ECF 72. 

Payment of defense costs are not payments that 
pertained solely to property damage arising from 
operations rated on a remuneration basis.

Like the first element of the exhaustion analysis, a 
reasonable fact finder would have to speculate to 
conclude any payments applied to property damage 
arising out of General Metals' operations rated on a 
remuneration basis. All that Transportation has shown is 
that, based on how it rated General Metals' various 
hazards, the aggregate limit of subparagraph (1) might 
apply. It also has shown that property damage arose 
from General Metals' operations rated on a 
remuneration basis. But a reasonably jury would have to 
resort to speculation to conclude Transportation made 
payments for property damage claims, as opposed to 
non-property damage claims, or that these payments 
were for property damage arising out General Metal's 
operations rated on a remuneration basis, as opposed 
to another [*52]  hazard rated on a different basis to 
which the aggregate limit of subparagraph (1) does not 
apply. Transportation needs more than speculation to 
survive a motion for summary judgment. See Nelson, 83 
F.3d at 1081; British Airways, 585 F.2d at 952.

3. Whether Suits Against Acme Only Allege Property 
Damage Arising Out of Operations Rated on a 
Remuneration Basis

The ODEQ and EPA suits concern Acme's release of 
hazardous substances at three facilities in Portland, 
Oregon. Myers Decl., Ex. 1-2, ECF 62. Acme and the 
excess insurers do not earnestly appear to contend 
these suits do not allege property damage arising out of 

Acme's operations rated on a remuneration basis.15 

15 This appears to be one of the reasons why they argued 
General Metals' and Acme's operations were rated on a 
receipts basis after March 31, 1981. But as explained above, 
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However, it is unnecessary to write definitively on this 
issue, as Transportation has failed to present disputed 
issues of fact as to the first two elements of the 
exhaustion analysis.

4. Whether Property Damage Arose from Projects 
"Away from the Premises Owned By or Rented to the 
Named Insured"

Although Transportation has failed to present disputed 
issues of fact precluding summary judgment on the first 
two elements of exhaustion, it has established that it is 
entitled to summary judgment on the fourth element. 
This matters because the fourth element determines 
whether there are [*53]  multiple aggregate limits.

Again, the Limits of Liability provision allows for multiple 
aggregate limits: "Such aggregate limit shall apply 
separately to the Property Damage described in 
subparagraphs (1), (2) and (3) above, and under 
subparagraphs (1) and (2), separately with respect to 
each project away from premises owned by or rented to 
the Named Insured." Thompson Decl., Ex. 4, at 26, ECF 
61-4. To be entitled to summary judgment on this 
element, Transportation must show there are no 
disputed issues of fact that property damage arose from 
"projects away from the premises owned by or rented to 
the Named Insured." Id. If property damage did so arise, 
each project would be subject to separate aggregate 
limits.

Transportation argues that none of the property damage 
arose from anything that could be characterized as a 
project. Transportation's Reply Supp. Mot. Summ. J. 18-
19, ECF 82. A project is "1: a specific plan or design as: 
a. obs.: a tabular outline: DRAFT, PATTERN b. a 
devised or proposed plan: a scheme for which there 

the receipts rating applied to the insureds' Completed-
Operations—Products hazard.

seems hope of success: PROPOSAL <presented his ~ 
to the committee> <he discusses his ~s with her>." 
Project, WEBSTER'S THIRD NEW INTERNATIONAL 

DICTIONARY (2002). [*54]  In Siltronic Corp. v. Emps. Ins. 
Co. of Wausau, the court was presented with whether 
the "40-year operation of an insecticide and pesticide 
manufacturing facility" was a project. No. 3:11-CV-1493-
YY, 2018 WL 415928, at *5 (D. Or. Jan. 2, 2018), report 
and recommendation adopted, No. 3:11-CV-01493-BR, 
2018 WL 1560083 (D. Or. Mar. 29, 2018). The court 
found that it was not, stating "a project is discrete and 
self-contained. A project has defined parameters, and a 
beginning and an end. A project is executed; it proceeds 
according to some series of specifications or tasks." Id.

Acme operated a scrap yard from 1968 to 1995. Myers 
Decl. ¶ 5, ECF 62. General Metals operated a scrap-
metal recycling business from 1965 until the early 
1990s. Schulz Decl., Ex. 11, at 8-9, ECF 11-11. Leonard 
Strandley conducted transformer salvage operations, 
including the scrapping and salvaging of PCB-
containing transformers from General Metals, from 1972 
through 1984. See Schulz Decl., Exs. 3-4, ECF 11. 
These decades-long, routine business operations lack 
the characteristics of a project. They are not discrete, 
self-contained, or carried out according to defined 
parameters or with some completion date in mind.

Acme argues the site giving rise to the Strandley-
Manning claim is "located away from premises 
owned [*55]  by or rented to the Named Insured." 
Acme's Reply Supp. Mot. Summ. J. 8, ECF 84. This is 
true but inapposite because Strandley's routine and 
years-long salvaging operations are unambiguously not 
a project.

Central National and Pacific assert the loss runs are 
silent about whether any payments or settlements 
involved a project away from an insured's premises, and 
that this silence must be construed against 
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Transportation on summary judgment. But 
Transportation has adduced evidence apart from the 
loss runs, in the form of the documentation referenced 
above showing its insureds' decades-long and routine 
business operations are not projects, demonstrating the 
absence of material fact on this issue. On summary 
judgment, the nonmoving party must then designate 
specific facts showing a genuine issue for trial. See 
Celotex, 477 U.S. at 323-24. Thus, Transportation has 
met its burden of proving no property damage arose 
from projects away from the premises owned by or 

rented to the named insured.16

5. Conclusion

In sum, although Transportation has shown there is no 
disputed issue of fact on the fourth element of the 
exhaustion analysis, a reasonable jury could not find for 
Transportation on the first two elements without 
resorting [*56]  to speculation. Transportation has failed 
to present disputed issues of material fact that it paid 
settlements that General Metals was liable to pay 
because of property damage and that these purported 
payments resolved claims for property damage that 
arose from General Metals' operations rated on a 
remuneration basis. Therefore, Acme and the excess 
insurers are entitled to summary judgment that 
Transportation's primary policies have not been 
exhausted and Transportation has a duty to defend 
Acme under those policies.

VI. Acme's Motion

16 During oral argument, Acme argued the Strandley-Manning 
claim might be subject to a separate aggregate limit under 
subparagraph (3), even if the claim is not a project. It is not 
necessary to reach this argument to resolve the pending 
motions.

Besides moving for summary judgment against 
Transportation on the exhaustion issue, Acme moves 
for partial summary judgment on its three counterclaims. 
Transportation's main argument, that it could not have 
breached the duty to defend because its policies were 
exhausted before Acme tendered the PHSS suits, is 
foreclosed by the exhaustion analysis above.

A. First Counterclaim

In its first counterclaim, Acme alleges Transportation 
"breached its obligation to defend and indemnify Acme" 
under the policies. Acme seeks partial summary 
judgment on Transportation's obligation to pay 16 PCI 
Group assessments totaling $377,200 plus 9% interest 

pursuant to O.R.S. 82.010.17

An insured's [*57]  claim to recover defense costs under 
an insurance policy is a claim for breach of contract. 
Nw. Pump & Equip. Co. v. Am. States Ins. Co., 144 Or. 
App. 222, 226, 925 P.2d 1241 (1996) ("the duty to 
defend is a contractual duty, and, under general 
principles of contract law, the breach of that duty gives 
rise to a claim for damages."). The insured "is entitled to 
receive only what the party would have received if there 
had been no breach." Id. (quoting Timberline Equip. v. 
St. Paul Fire and Mar. Ins., 281 Or. 639, 646 (1978)). 
"The insured has the burden of proof on the existence 
and amount of the claimed defense costs, which are 
then presumed to be reasonable and necessary, 
requiring the insurer to prove the defense costs were 
unreasonable and unnecessary." Century Indem. Co. v. 
Marine Grp., LLC, No. 3:08-CV-1375-AC, 2015 WL 
810987, at *2 (D. Or. Feb. 25, 2015) (citing Ash Grove 

17 Acme represents that it will prove at trial all other costs were 
reasonable and necessary to its defense and that 
Transportation breached its obligation to pay them. Acme's 
Mot. Summ. J. at 20 n.5, ECF 60.
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Cement Co. v. Liberty Mut. Ins. Co., No. 3:09-CV-
00239-HZ, 2013 U.S. Dist. LEXIS 109638, 2013 WL 
4012708, at *8 (D. Or. Aug. 5, 2013), amended, No. 
3:09-CV-00239-HZ, 2014 WL 837389 (D. Or. Mar. 3, 
2014), aff'd, 649 F. App'x 585 (9th Cir. 2016)). "The 
insured, as the fee applicant, also bears the burden of 
documenting the appropriate hours expended in the 
litigation and must submit evidence in support of those 
hours worked." Id. (citing Ash Grove, 2013 U.S. Dist. 
LEXIS 109638, 2013 WL 4012708, at *10). An insured 
meets its burden by showing

(1) that the costs and fees sought are associated 
with actions conducted within the temporal limits of 
[defendant's] duty to defend, i.e., between tender of 
the defense and conclusion of the action; (2) the 
actions taken amount to a reasonable and 
necessary effort to avoid or at least minimize 
liability; and (3) the actions taken [*58]  are 
reasonable and necessary.

Century Indemnity, 2015 WL 810987, at *3 (quoting Ash 
Grove, 2013 U.S. Dist. LEXIS 109638, 2013 WL 
4012708, at *8).

Here, Acme has established the 16 PCI Group 
assessments are presumed to be reasonable and 
necessary. These costs are within the temporal limits of 
Transportation's duty to defend as the assessments 
were incurred after Acme tendered notice of the PHSS 
suits. See Myers Decl., Ex. 8, ECF 62-8. Each PCI 
Group assessment was billed to "Acme Trading and 
Supply Co." with the description "Acme Trading and 
Supply Co.'s contribution toward Portland Harbor 
Participation and Common Interest Group expenses." 
Myers Decl., Ex. 8, at 19, ECF 62-8. Acme's defense 
counsel Mark Myers, an experienced environmental-
cleanup litigator, testified that the PCI Group 
assessments are reasonable and necessary to further 
Acme's defense of the ODEQ and EPA suits. Myers 

Decl. ¶¶ 2-3, 12, ECF 62. He explains that the PCI 
Group is an important part of Acme's overall defense. 
Acme is a potentially responsible party that is jointly and 
severally liable for environmental contamination at the 
PHSS under CERCLA. The PCI Group allows 
potentially responsible parties to equitably allocate 
liability privately rather than through litigation, thus 
reducing costs. Acme's allocation is [*59]  based on a 
per capita share of ongoing costs because it is a voting 
member of the PCI Group. Id. at 5 n.1. According to 
Myers, the "PCI Group assessments are reasonable in 
amount and required to participate on Acme's behalf in 

the allocation process." Id. ¶ 14.18 On this record, Acme 

has met its burden as a matter of law.

On top of Myers' testimony is Transportation's payment 
of several assessments after accepting Acme's tender in 
December 2018. Transportation asserts is must only 
pay reasonable and necessary defense costs, and then 
it paid several PCI group assessments. The PCI group 
assessments are functionally identical. It follows that the 
unpaid assessments are also reasonable and 
necessary.

In response, Transportation only argues it has not 
waived or relinquished its right to challenge the 
reasonableness and necessity of the outstanding 
assessments by paying other assessments. 
Transportation Resp. 9, ECF 77. But Transportation 
does not then take the next step and address the 
reasonableness and necessity of the assessments or 
dispute any of Myers' testimony.

The closest Transportation gets to addressing 

18 This determination comports with Judge Hernández's finding 
in a bench trial on an insurance coverage dispute related to 
the PHSS. See Ash Grove, 2013 U.S. Dist. LEXIS 109638, 
2013 WL 4012708, at *10 (finding the insured's "joining the 
PCI Group" to be reasonable and necessary).
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reasonableness and necessity is asserting the 
assessments were reasonable and [*60]  necessary for 
Schnitzer Steel, not Acme. Transportation's Resp. 
Acme's Mot. Summ. J. 13, ECF 77. Transportation 
claims Schnitzer Steel paid Myers's past invoices, the 
invoices of vendors associated with Acme's defense, 
and Acme's PCI Group assessments. Dickinson Decl. 
¶19-20, ECF 78; Barriball Decl.¶ 22-23, ECF 79.

However, the reasons Schnitzer Steel paid the 
assessments are apparent on the record. In 1995, 
Calbag purchased Acme from Manufacturing 
Management, a wholly owned subsidiary of Schnitzer 
Steel. Thompson Decl., Ex. 1, ECF 61-1. As part of a 
settlement between Calbag, Manufacturing 
Management, and Schnitzer Steel related to the PHSS 
claims, Acme assigned its rights to recover defense and 
indemnity costs under its insurance policies to 
Manufacturing Management. Id. Since that settlement, 
Schnitzer Steel has been required to pay Acme's 
defense costs, and both Manufacturing Management 
and Schnitzer Steel have the right to recover those 
defense costs from Acme's insurers. Id.

This assignment is well within the law. The Oregon 
Environmental Cleanup Assistance Act permits an 
insured to assign its rights under an insurance policy 
without extinguishing the insured's cause of action [*61]  
against the insurer. O.R.S. 465.481(1) ("The assignment 
and any release or covenant given for the assignment 
may not extinguish the cause of action against the 
insurer unless the assignment specifically so 
provides."). Moreover, Acme properly disclosed the 
assignment in its corporate disclosure statement. ECF 
31.

Transportation has therefore failed to identify a disputed 
issue of fact that the 16 outstanding PCI Group 
assessments are not reasonable and necessary. Acme 
is entitled to summary judgment on its first counterclaim.

B. Second Counterclaim

Acme's second counterclaim alleges that Transportation 
has committed and continues to commit six unfair 
environmental claims settlement practices established 
by the Oregon Environmental Cleanup Assistance Act 
("OECAA"), O.R.S. 465.475-465.484. Acme Answer 23, 
ECF 36. The OECAA creates a cause of action for 
insureds aggrieved by these unfair settlement practices. 
"Twenty days prior to filing an action based on [O.R.S. 
465.484], the insured must provide written notice of the 
basis for the cause of action to the insurer and office of 
the Director of the Department of Consumer and 
Business Services." O.R.S. 465.484(4)(b). Acme 
complied with this notice requirement. See Acme 
Counterclaims ¶ 32, ECF 36; Transportation [*62]  
Answer ¶ 32, ECF 58; Thompson Decl., Ex. 11, ECF 61-
11. If the insured properly notices the insurer, the 
OECAA permits the court to award an insured aggrieved 
by an unfair settlement practice its "actual damages 
sustained, together with the costs of the action, 
including reasonable attorney fees and litigation costs." 
O.R.S. 465.484(4)(a). Further, "the court may, after 
finding that an insurer has acted unreasonably, increase 
the total award of damages to an amount not to exceed 
three times the actual damages." O.R.S. 465.484(4)(e).

In its motion, Acme seeks partial summary judgment 
that Transportation committed two unfair settlement 
practices related to payment for the PCI Group 
assessments at issue in the first counterclaim. Acme's 
Mot. Summ. J. 20, ECF 60. Acme relies on the following 
statutory provisions of the OECAA:

(b) Failure to make timely payments for costs 
reasonably incurred in the defense of 
environmental claims or for reasonable costs for 
which indemnity is owed.
. . .
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(e) Failure to pay interest as specified in ORS 
82.010:

(A) On payments that an insured has made 
and that the insurer is legally obligated to pay 
as costs of defense or indemnity, provided that 
interest begins to accrue only on the 31st day 
after the claim [*63]  for payment or 
reimbursement is presented or payment is 
made by the insured, whichever is later[.]

O.R.S. 465.484(1)(b), (1)(e)(A). Acme asserts 
Transportation committed these unfair settlement 
practices by failing to pay the 16 PCI Group 
assessments incurred before Transportation accepted 
Acme's tender in December 2018, and by failing to pay 
interests on those costs. Acme also asserts 
Transportation failed to pay the 18th PCI Group 
assessment for eight months, which Acme incurred after 
Transportation accepted Acme's tender, and then failed 
to pay the interest accrued during that time. Myers Decl. 
Ex. 7, 10-12, ECF 62. Acme further seeks a declaratory 
judgment that Transportation acted unreasonably by 
committing these unfair settlement practices and 
requests an evidentiary hearing to both determine its 
actual damages and to show an increase in damages is 
appropriate under ORS 465.484(4)(e). Acme's Mot. 
Summ. J. 22, ECF 60.

Transportation admits that it did not make payments to 
Acme before February 1, 2019, and that it has not paid 
interest on costs not paid within 30 days of Acme's 
submission. Thompson Decl., Ex. 11, at 14, ECF 61-11. 
By failing to reimburse Acme for the 18th PCI Group 
assessment and for failing to pay interest [*64]  accrued 
on that cost, Transportation violated O.R.S. 
465.484(1)(b) and O.R.S. 465.484(1)(e)(A). These 
failures were unreasonable because Transportation had 
accepted Acme's tender and agreed to defend Acme in 
the PHHS for "future defense costs," but then 

inexplicably failed to do so for this assessment. 
Transportation does not even address this conduct in its 
briefing.

The 16 PCI Group assessments incurred before 
Transportation accepted Acme's tender in December 
2018, present a closer question. Acme tendered notice 
of the ODEQ suit in 2000, and notice of the EPA suit in 
2010. Transportation has consistently argued its policies 
were exhausted since 2000. It was not surprising that 
Transportation refused to make payments when it had 
consistently taken the position that its policies were 
exhausted and when it had not agreed to defend under 
a reservation of rights. It is unclear why this dispute only 
came to a head in 2018, when it had been brewing 
since 2000.

Even so, in December 2018, Transportation assumed 
Acme's defense subject to a full reservation of rights. 
Stapley Decl., Ex. 3, at 1, ECF 64-3. Even when an 
insurer defends under a reservation of rights, "the 
policyholder must be provided a full defense." See 
SCOTT M. SEAMAN [*65]  AND JASON R. SCHULZE, 
ALLOCATION OF LOSSES IN COMPLEX INSURANCE 

COVERAGE CLAIMS § 5:8 (December 2020 update). 
Transportation submits no authority for its position that 
an insurer may provide a defense under a reservation of 
rights and refuse to pay for defense costs that were 

incurred before the insurer accepted tender.19 

19 Transportation reserved its rights "against Acme and any 
other entity that may owe a duty to indemnify or defend." Id. at 
2. This reservation of rights preserved Transportation's claims 
of exhaustion. See STEVEN PLITT ET AL., COUCH ON INSURANCE § 
202:51 (3d ed. June 2021 update). Acme is correct that 
Transportation's December 20, 2018 letter accepting Acme's 
tender did not address exhaustion by name. Acme's Mot. 
Summ. J. 11, ECF 60. But an insurer need not identify each 
coverage defense by name to preserve it. Transportation's 
consistent position on exhaustion and reservation of rights 
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(Transportation argues it did not waive its right not to 
pay pre-acceptance costs, but this assumes this is an 
insurer's right to reserve.) Transportation admits there is 
no language in its policies to support its position. 
Thompson Decl., Ex. 12, at 24-25, ECF 61-12 
(Dickinson Dep.) (Q. "Are you aware of any 
Transportation insurance policy for comprehensive 
general liability or commercial general liability that gives 
Transportation the ability to differentiate between past 
and future defense costs?" "A. No."). A defending 
insurer must provide a full defense from the point of 
tender. See Century Indem. Co. v. Marine Grp., LLC, 
No. 3:08-CV-1375-AC, 2015 WL 810987, at *7 (D. Or. 
Feb. 25, 2015); Spring Vegetable Co. v. Hartford Cas. 
Ins. Co., 801 F. Supp. 385, 391 (D. Or. 1992); Oregon 
Ins. Guar. Ass'n v. Thompson, 93 Or. App. 5, 11, 760 
P.2d 890 (1988). While an insurer's defense is not a 
blank check and the insurer need only pay for 
reasonable and necessary defense costs, the insurer 
may not arbitrarily refuse to pay. See Greenbrier Cos. v. 
Am. Dynasty Surplus Lines Ins. Co., No. 07-1445-KI, 
2008 U.S. Dist. LEXIS 64281, 2008 WL 3887643, at *4 
(D. Or. Aug. 21, 2008) (stating legal defense work 
cannot stop while the insured and insurer argue over 
coverage issues). That [*66]  is what Transportation did 
here when it refused to pay the post-tender, pre-
acceptance PCI Group assessments.

Transportation contends it has not acted in bad faith. 
However, an insurer need not act in bad faith to commit 
an unfair environmental claims settlement practice. And 
although a lack of bad faith goes to the 
unreasonableness inquiry under O.R.S. 465.484(4)(e), 
an insurer can act unreasonably without engaging in 
bad-faith conduct.

speaks to whether it failed to make timely payments for costs 
reasonably incurred before December 2018, but not 
afterwards.

Acme is entitled to partial summary judgment on its 
second counterclaim.

C. Third Counterclaim

In the third counterclaim, Acme seeks a declaratory 
judgment that Transportation is liable under the policies 
"to pay the full amount of Acme's reasonable and 
necessary defense costs until such time as the limits of 
the Transportation Policies have been exhausted 
pursuant to the terms of each of those policies," and is 
"obligated to make a reasonably prompt determination 
of the reasonable and necessary fees, costs, and 
expenses incurred by Acme and submitted to 
Transportation for payment." Acme Ans. 24, ECF 36. 
Acme asks that the declaration require Transportation to 
"pay all unreimbursed defense costs within 30 days of 
the judgment unless [*67]  Transportation can prove it 
has a good faith basis to dispute the reasonableness of 
a particular costs." Acme's Mot. Summ. J. 15-16, ECF 
60. Acme further requests an evidentiary hearing to 
address the reasonableness of any disputed costs. Id. 
at 16.

An insurer with a duty to pay defense costs to an 
insured for an environmental claim under a general 
liability insurance policy that provides the insurer has a 
duty to pay all sums arising out of a risk covered by the 
policy, as Transportations' policies do, must pay all 
defense costs proximately arising out of the risk 
pursuant to the applicable terms of its policy. O.R.S. 
465.480(3)(a). The insurer must make "timely payments 
for costs reasonably incurred in the defense of 
environmental claims." O.R.S. 465.484(1)(b). An 
insurer's duty to defend is triggered by formal notice of 
the underlying action to the insurer. See Century Indem. 
Co. v. Marine Grp., LLC, No. 3:08-CV-1375-AC, 2015 
WL 810987, at *7 (D. Or. Feb. 25, 2015); Spring 
Vegetable, 801 F. Supp. at 391; Thompson, 93 Or. App. 
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at 11 ("Notice of the claim is a condition precedent to 
the duty to defend.").

As discussed above, Transportation policies are not 
exhausted as a matter of law; therefore, Transportation 
has a present duty to defend Acme in the PHSS suits. 
Acme tendered notice to Transportation of the ODEQ 
suit in 2000 and the EPA suit in 2010, but 
Transportation did not accept the [*68]  tender and did 
not begin to pay defense costs until December 18, 
2018. Acme has yet to be reimbursed for over $1.1 
million in attorney's fees, consultant costs, and other 
costs and expenses related to the defense of these 
suits. Acme is entitled to its requested relief on the third 
counterclaim.

VII. Central National's Motion

In addition to moving for summary judgment against 
Transportation on the exhaustion issue, Central National 
moves for summary judgment against Transportation's 
request for a declaration that "Central National has a 
duty to defend" Acme and Transportation's 
corresponding claim for contribution under O.R.S. 
465.480(4). Central National's Mot. Summ. J. 2, ECF 63 
(emphasis added). Under its claim for declaratory 
judgment, Transportation seeks, among other things, 
both (1) "a judicial determination concerning the scope 
and nature" of Central National's duty to "pay" its share 
of Acme's defense expenses, and (2) a declaration that 
"[Pacific] and Central National have, and have had, a 
duty to defend Acme." Transportation Complaint 12-13, 
ECF 1 (emphasis added). In response to Central 
National's motion, Transportation asserts it does not 
seek a declaration that Central National owes a 
duty [*69]  to control or direct Acme's defense; rather, it 
seeks a declaration that Central National must pay for 
Acme's defense under its ultimate net loss provision. 
Transportation's Resp. Central National's Mot. Summ. J. 

9, ECF 76. Transportation misrepresents its own 
complaint. In any event, Central National's motion 
concerns both the duty to defend and the duty to pay.

The Central National policy provides coverage for 
"ultimate net loss" in excess of "the amount recoverable 
under the underlying insurances as set out in Item 7 of 
the Declarations." Stapley Decl., Ex. 1, at 26, ECF 64-1. 
For occurrences "not covered by said underlying 
insurance," the Central National policy is liable for 
ultimate net loss in excess of "the amount of the 
retained limit stated in Item 4 of the Declarations." Id. 
Ultimate net loss includes certain defense costs, 
including expenses for lawyers, litigation, and the 

investigation of claims and suits.20 The parties agree 

that Central National must pay defense costs as part of 
Acme's ultimate net loss once the underlying 
Transportation policy, the 414 policy, is exhausted. See 
Acme's Resp./Partial Opp. Central National's Mot. 
Summ. J. 6-7, ECF 75; Transportation's Resp. [*70]  
Central National's Mot. Summ. J. 9, ECF 76; Central 
National's Reply Supp. Mot. Summ. J. 3, ECF 81. As 
discussed above, the 414 policy is exhausted as a 

20 The policy defines "ultimate net loss" as

[T]he total sum which the insured, or any company as his 
insurer, or both, become obligated to pay by reason of 
personal injury, property damage or advertising liability, 
either through adjudication or compromise, and shall also 
include hospital, medical and funeral charges and all 
sums paid as salaries, wages, compensation, fees, 
charges and law costs, premiums on attachment or 
appeal bonds, interest, expenses for doctors, lawyers, 
nurses and investigators and other persons, and for 
litigation, settlement, adjustment and investigation of 
claims and suits which, are paid as a consequence of any 
occurrence covered hereunder, excluding only the 
salaries of the Insured's or of any underlying insurer's 
permanent employees.

Stapley Decl., Ex. 1, at 26, ECF 64-1.
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matter of law. Thus, Central National cannot presently 
be obligated to pay Acme's defense costs, and Central 
National is entitled to summary judgment on 
Transportation's contribution claim.

As for the duty to defend, the Central National policy 
provides excess and umbrella coverage. Relevant to 
this motion, Central National's [*71]  excess coverage 
depends on the interpretation of the policy's Assistance 
and Cooperation condition, and its umbrella coverage 
depends on the interpretation of the policy's Defense 
Coverage Endorsement. Central National argues it does 
not have a duty to defend under the plain language of its 
policy because (1) the Assistance and Cooperation 
Condition unambiguously disavows a duty to defend 
even if the underlying coverage has been exhausted; 
and (2) the Defense Coverage Endorsement is only 
triggered for occurrences not covered by the underlying 
insurance, which is not the case here.

A. Assistance and Cooperation Condition

Central National's policy includes an "Assistance and 
Cooperation Condition" that states, among other things,

The company shall not be called upon to assume 
charge of the settlement or defense of any claim 
made, suit brought or proceeding instituted against 
the insured against the Insured but the Company 
shall have the right and shall be given the 
opportunity to associate with the Insured or the 
Insured's underlying insurers, or both, in the 
defense and control of any claim, suit or 
proceeding. . . .

Stapley Decl., Ex. 1, at 2, ECF 64-1.

This condition unambiguously confers [*72]  the right to 
defend the insured but imposes no duty to defend. This 
court in Siltronic Corp. v. Emps. Ins. Co. of Wausau, No. 
3:11-CV-1493-YY, 2017 WL 6943151, at *4 (D. Or. Dec. 

29, 2017), report and recommendation adopted, No. 
3:11-CV-01493-BR, 2018 U.S. Dist. LEXIS 53158, 2018 
WL 1535474 (D. Or. Mar. 29, 2018), reached the same 
conclusion interpreting a similar Assistance and 
Cooperation condition. There, the condition provided, in 
part, that "The Company shall not be called upon to 
assume charge of the settlement or defense of any 
claim made or suit brought or proceeding instituted 
against the Assured." Id. The court found that this 
condition expressly disclaims the duty to defend. Other 
courts have reached the same conclusion. E.g., 
Newmont USA Ltd. v. Granite State Assur. Co., 676 F. 
Supp. 2d 1146, 1155 (E.D. Wash. 2009) (finding no duty 
to defend under an "Assistance and Cooperation" 
condition); Harbor Ins. Co .v. City of Ontario, 231 Cal. 
App. 3d 927, 934, 282 Cal. Rptr. 701 (1991) (same).

B. Defense Coverage Endorsement

Despite the Assistance and Cooperation condition, the 
Central National policy imposes the duty to defend on 
Central National under certain limited conditions as 
provided by the Defense Coverage Endorsement. This 
endorsement imposes the duty to defend if there are 
"occurrences covered under this policy, but not covered 
under the underlying insurance or under any other 
collectible insurance. . . ." Stapley Decl., Ex. 1, at 17, 
ECF 64-1.

Central National argues this endorsement is 
unambiguous and triggered only if the Central 
National [*73]  policy covers an occurrence that the 
underlying insurance does not cover. According to 
Central National, this endorsement is not triggered 
because Transportation's policies include coverage for 
the occurrences at issue here. Central National's Mot. 
Summ. J. 4, ECF 63. Indeed, Transportation has argued 
that the 414 policy is exhausted; it does not argue that 
the policy does not cover the property damage arising 
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from the PHSS suits. Acme argues the endorsement is 
ambiguous and could mean Central National has a duty 
to defend when the underlying insurer refuses to 
defend. Acme's Resp./Partial Opp. Central National's 
Mot. Summ. J. 8, ECF 75.

Applying Oregon's rules of insurance policy 
interpretation, the first question is whether the 
endorsement is susceptible to only one plausible 
interpretation. Holloway, 341 Or. at 650. The relevant 
language in the endorsement states, "As respects 
occurrences covered under this policy, but not covered 
under the underlying insurance or under any other 
collectible insurance, the company shall [have a duty to 
defend]." Stapley Decl., Ex 1, at 17, ECF 64-1 
(emphasis added). A plain interpretation of this 
language is that Central National has a duty to defend 
where two requirements [*74]  are fulfilled. First, the 
occurrence must be covered by Central National's 
umbrella coverage, and second, the underlying 
insurance must not provide coverage for that 
occurrence. This language is not susceptible to more 
than one interpretation, and it is not "[in]comprehensible 
for some reason, such as indefiniteness, erroneous 
usage, or form of expression." Hamilton, 332 Or. at 26. 
Other courts have reached the same conclusion in 
interpreting this same provision. E.g., Am. Special Risk 
Ins. Co. v. A-Best Prod., Inc., 975 F. Supp. 1019, 1025 
(N.D. Ohio 1997), aff'd, 166 F.3d 1213 (6th Cir. 1998). 
Both requirements must be fulfilled for Acme to benefit 
from Central National's duty to defend. This 
endorsement is inapplicable because the 414 policy 
provides coverage for the relevant occurrences.

Thus, Central National is entitled to summary judgment 
that it has no duty to defend Acme.

VIII. Pacific's Motion

Aside from the exhaustion issue, Pacific seeks summary 
judgment on Transportation's claim for contribution 
under O.R.S. 465.480(4). Pacific's Mot. Summ. J. 2, 
ECF 65.

"The excess carrier's obligation to pay begins where the 
primary insurer's ends—when the limits of the primary 
policy are exhausted." Maine Bonding & Cas. Co. v. 
Centennial Ins. Co., 298 Or. 514, 520 (1985). Here, 
pursuant to Pacific policy's coverage grant, Limits of 
Liability provision, and Other Insurance provision, 
Pacific has the "right and duty [*75]  to defend" Acme 
upon exhaustion of the limits of liability of the underlying 
insurance, here, Transportation's 551 policy. Stapley 

Decl., Ex 1, at 2, ECF 66-1.21 As explained above, the 

551 policy has not been exhausted as a matter of law. 
For this reason, it is unnecessary to reach the 
arguments that Transportation's present defense 
operates as a concession that Pacific's excess coverage 
is not triggered or that Transportation failed to reserve 
its rights to contest exhaustion. Because the 551 policy 
is not exhausted, Pacific has no present obligation to 
pay under its excess policy. Pacific is entitled to 
summary judgment on Transportation's contribution 
claim.

RECOMMENDATIONS

Acme's, Pacific's, and Central National's motions for 
summary judgment (ECF 60, 63, 65) should be 
GRANTED, and Transportation's motion for summary 
judgment (ECF 67) should be DENIED.

21 Transportation's assertion that the 551 policy is not 
underlying insurance to the Pacific policy does not pass the 
straight-face test for the reasons explained in Pacific's reply 
memorandum. See Pacific's Reply Supp. Mot. Summ. J. 2-3, 
ECF 80.
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SCHEDULING ORDER

These Findings and Recommendations will be referred 
to a district judge. Objections, if any, are due October 
26, 2021. If no objections are filed, then the Findings 
and Recommendations will go under advisement on that 
date.

If objections are filed, then a response is due within 14 
days after being served with a copy [*76]  of the 
objections. When the response is due or filed, 
whichever date is earlier, the Findings and 
Recommendations will go under advisement.

NOTICE

These Findings and Recommendations are not an order 
that is immediately appealable to the Ninth Circuit Court 
of Appeals. Any Notice of Appeal pursuant to Rule 
4(a)(1), Federal Rules of Appellate Procedure, should 
not be filed until entry of a judgment.

DATED October 12, 2021.

/s/ Youlee Yim You

Youlee Yim You

United States Magistrate Judge

End of Document
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Klestadt Winters Jureller, Southard & Stevens, LLP, 
New York, NY; Danielle Mayer, Defendant, Holland & 
Knight LLP, Los Angeles, CA; Holland & Knight LLP, 
Los Angeles, [**3]  CA.

For DICKSTEIN SHAPIRO LLP, CERTAIN 
UNDERWRITERS AT LLOYDS, LONDON, including 
Brit UW Limited for and on behalf of Lloyds Syndicate 
Syndicate 0623, Faraday Capital Limited for and on 
behalf of Lloyds Syndicate 0435, Amlin Underwriting 
Limited for and on behalf of Lloyds Syndicate 2001, 
Renaissance Re Group for and on behalf of Lloyds 
Syndicate, LEXINGTON INSURANCE COMPANY, 
Defendants - Appellants (19-55502): Mark Leonard 
Block, Esquire, Litigation Counsel, Defendant - 
Appellant, Jeffrey N. Williams, Defendant - Appellant, 
Wargo French LLP 601 S., Los Angeles, CA, Wargo 
French LLP, Los Angeles, CA; Raymond J. Tittmann, 
Defendant - Appellant, Tittmann Weix LLP 350 S., Los 
Angeles, CA, Tittmann Weix LLP, Los Angeles, CA.

Judges: Before: KELLY,** GOULD, and R. NELSON, 

Circuit Judges.

Opinion

 [*106]  MEMORANDUM*

** The Honorable Paul J. Kelly, Jr., United States Circuit Judge 
for the U.S. Court of Appeals for the Tenth Circuit, sitting by 
designation.

* This disposition is not appropriate for publication and is not 
precedent except as provided by Ninth Circuit Rule 36-3.
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Scottsdale Insurance Company ("Scottsdale") filed an 
action for declaratory relief against Certain Underwriters 
at Lloyds, London ("Underwriters"), seeking a 
determination that, inter alia, a settlement entered into 
by Underwriters did not erode the limits on Dickstein 

Shapiro LLP's ("Dickstein")1 professional liability policy. 

Underwriters counterclaimed seeking equitable 
contribution and for defense of a [**4]  pending action 
against Dickstein. After cross motions for summary 
judgment, the district court concluded that (1) Scottsdale 
could not challenge Underwriters' settlement payment 
and the corresponding erosion of policy limits, and (2) 
Underwriters are not entitled to equitable contribution 
 [*107]  from Scottsdale. The district court also denied 
Scottsdale's motion to amend its complaint regarding a 
policy-period allegation. We have jurisdiction under 28 
U.S.C. § 1291, and we affirm in part, vacate in part, and 
remand.

STANDARD OF REVIEW

We review the district court's ruling on summary 
judgment de novo. Universal Cable Prods., LLC v. 
Atlantic Specialty Ins. Co., 929 F.3d 1143, 1151 (9th Cir. 
2019). The denial of a motion to amend pleadings is 
reviewed for abuse of discretion. Hall v. City of Los 
Angeles, 697 F.3d 1059, 1072 (9th Cir. 2012).

DISCUSSION2

A. Scottsdale May Contest the Allocation of the SFA 
Settlement

The first issue is whether Scottsdale may contest the 
allocation of the SFA settlement payment and the 

1 Dickstein Shapiro LLP was dismissed from this appeal on 
February 20, 2020.

2 Because the parties are familiar with the facts and procedural 
background, we need not restate them here.

resulting erosion of the policy limits. The district court 
concluded that "Scottsdale has no independent right to 
veto a reasonable settlement decision made by the 
primary insurer." We disagree and hold that Scottsdale 
has the right to challenge the SFA settlement payment.

The SFA settlement addressed two types of claims: (1) 
claims against a former Dickstein [**5]  partner for 
malpractice; and (2) claims against Underwriters for bad 
faith and failing to defend against the malpractice claim. 
Although the settlement did not allocate between the 
claims, the Underwriters did, agreeing that 
approximately $11.74 million would be paid out of the 
primary policy, $4.50 million would be paid out of the 
excess policy, and $1.26 million would be paid by the 
Underwriters as extra-contractual liability ("ECO").

After reviewing the record, we agree with the district 
court that this allocation appeared to be the product of 
collusion. This means that Underwriters may have 
eroded policy limits based on their payment to settle the 
bad faith and failure-to-defend claims. However, nothing 
in the insurance policy gives Underwriters the authority 
to do this. The policy provides that Underwriters

pay on behalf of the Assured, Damages and Claims 
Expenses which the Assured shall become legally 
obligated to pay because of any Claim or Claims . . 
. arising out of any act, error or omission of the 
Assured, or of any person for whose acts, errors or 
omissions the Assured is legally responsible, in 
rendering or failing to render professional services . 
. . .

Clearly, Underwriters [**6]  are not the "Assured," and 
the bad faith and failure-to-defend claims in this case 
are not claims "arising out of any act, error or omission 
of the Assured[.]" Therefore, any payment to settle the 
bad faith or failure-to-defend claims should not have 
been paid out of the policy limits, but rather, as ECO. 
See Bank of the W. v. Superior Ct., 2 Cal. 4th 1254, 10 
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Cal. Rptr. 2d 538, 833 P.2d 545, 552 (Cal. 1992) ("If 
contractual language is clear and explicit, it governs.").

This view is consistent with California insurance law. 
California courts have said that when an insurer 
breaches the duty to defend, it will be liable for damages 
that are the proximate cause of that breach. Amato v. 
Mercury Cas. Co., 53 Cal. App. 4th 825, 61 Cal. Rptr. 
2d 909, 911 (Ct. App. 1997). This includes liability for a 
default judgment, id., and includes damages,  [*108]  
"whether within or above the policy limit." State Farm 
Mut. Auto. Ins. Co. v. Allstate Ins. Co., 9 Cal. App. 3d 
508, 88 Cal. Rptr. 246, 259 (Ct. App. 1970). Those 
courts have reasoned that when an insurer denies 
coverage, it "does so at its own risk." Id. (emphasis 
added) (quoting Comunale v. Traders & Gen. Ins. Co., 
50 Cal. 2d 654, 328 P.2d 198, 202 (Cal. 1958)). By 
denying coverage in the malpractice action, 
Underwriters took on that risk and should be liable for 
the consequences. Scottsdale was not involved in the 
denial of coverage and, importantly, was not even 
aware of the malpractice claim until after Underwriters 
denied coverage.

Although Underwriters defend their allocation as an 
accurate representation of the claims, [**7]  they 
primarily contend that Scottsdale cannot challenge the 
payment at all. They rely on a number of cases for this 
general proposition, but one case — AXIS Reinsurance 
Co. v. Northrop Grumman Corp., 975 F.3d 840 (9th Cir. 
2020) — summarizes their view of the issue. In AXIS, 
this court addressed an "issue of first impression in our 
circuit" of "when, if ever, may an excess insurer 
challenge an underlying insurer's payment decision as 
outside the scope of coverage?" Id. at 842. This court 
ultimately held "that an excess insurer may not 
challenge those decisions in order to argue that the 
underlying liability limits were not (or should not have 
been) exhausted absent a showing of fraud or bad faith, 

or the specific reservation of such a right in its contract 
with the insured." Id. at 847.

Although this language appears to support Underwriters' 
and the district court's conclusion, context is key. In that 
case, the excess insurer was arguing that the claim 

against the insured was not a covered loss.3 Id. at 842. 

Whereas here, Scottsdale is arguing that a claim 
against the insurer is not a covered loss. This difference 
limits the AXIS court's primary justification for its rule — 
i.e., protecting the insured's objectively reasonable 
expectations. See id. at 842, 846. Allowing a limited 
challenge in these circumstances [**8]  would not put 
coverage of the insured's claims at risk, and would not 
disturb its expectations. In fact, a time that the insured's 
expectations were particularly harmed seems to have 
been when Underwriters denied coverage in the 
malpractice claim.

Furthermore, to allow Scottsdale to challenge the 
allocation in this case would protect the insurers' 
reasonable expectations of the policy. Cf. Bank of the 
W., 833 P.2d at 552 (noting that policies are interpreted 
"to give effect to the mutual intention of the parties"). 
Looking at the policy's text, it seems unlikely that 
Underwriters had any expectation that they could erode 
policy limits based on payments to settle alleged bad 
faith and failure-to-defend claims. On the other hand, 

3 This is similar to the other cases the district court and 
Underwriters rely on. See, e.g., Diamond Heights 
Homeowners Ass'n v. Nat'l Am. Ins. Co., 227 Cal. App. 3d 
563, 277 Cal. Rptr. 906, 909 (Ct. App. 1991) (excess insurers 
arguing that a settlement of the insured's claims fell under one 
of the policy's exclusionary provisions and it violated a consent 
requirement); ARM Props. Mgmt. Grp. v. RSUI Indem. Co., 
No. A-07-CA-718-SS, 2008 U.S. Dist. LEXIS 108624, 2008 
WL 5973220, at *1 (W.D. Tex. Aug. 25, 2008) (excess insurer 
arguing that insured's claims were worth less and would not 
exhaust the prior levels' limits).
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Scottsdale likely had no expectation that, by insuring 
Dickstein, it was also taking on the liability arising from 
Underwriters' conduct. Indeed, the excess policy 
provides that the insurers will not pay until the primary 
insurers "have paid or have admitted liability or have 
been held liable to pay, the full amount of their 
indemnity inclusive of costs and expenses." There was 
no reason to think "indemnity"  [*109]  referred to claims 
brought against [**9]  Underwriters.

Therefore, it is appropriate to allow Scottsdale to 
challenge the allocation of the SFA settlement in order 
to enforce the policy's language and protect the co-

insurers' contractual expectations.4 Because the district 

court did not determine the extent to which the SFA 
settlement erodes the policy limits, we remand the case 
so the district court can address this issue. See In re 
Mortg. Store, Inc., 773 F.3d 990, 998 (9th Cir. 2014) ("In 
general, a federal appellate court does not consider an 
issue not passed upon below.") (quotation marks and 
citation omitted).

B. Underwriters Are Not Entitled to Equitable 
Contribution

The next issue is whether Underwriters are entitled to 
equitable contribution from Scottsdale for any of the 
SFA settlement paid out of the excess policy. Equitable 
contribution is meant to "apportion a loss among several 
insurers" when each is "obligated to indemnify or defend 
the same loss or claim, and one insurer has paid more 
than its share of the loss or defended the action without 
any participation by the others." Axis Surplus Ins. Co. v. 

4 In doing so, we note that our decision will often be limited by 
the unique circumstances of this case. Indeed, in a majority of 
cases, we expect AXIS to prevent excess insurers from 
"contesting payments made at prior levels of insurance." AXIS, 
975 F.3d at 844.

Glencoe Ins. Ltd., 204 Cal. App. 4th 1214, 139 Cal. 
Rptr. 3d 578, 584 (Ct. App. 2012) (quotation marks and 
citation omitted). A district court will consider the 
relevant facts and policies when deciding "what is fair 
between the potential coinsurers." Id. at 590.

Although the amount at stake [**10]  for this claim may 
change given our determination on the first issue, we 
conclude that the district court was correct to deny 
Underwriters equitable contribution from Scottsdale. 
Scottsdale was not provided notice of the original 
malpractice action until Underwriters denied coverage of 
the claim. As a result, Scottsdale was subjected to the 
financial burden of the claim, but it could not "enjoy any 
of the concomitant benefits," such as investigating the 
matter or participating in the defense. Truck Ins. Exch. 
v. Unigard Ins. Co., 79 Cal. App. 4th 966, 94 Cal. Rptr. 
2d 516, 525 (Ct. App. 2000). Moreover, the collusive 
nature of the allocation would also support denying 
equitable contribution. See Dillingham Constr., N.A., Inc. 
v. Nadel P'ship, Inc., 64 Cal. App. 4th 264, 75 Cal. Rptr. 
2d 207, 220 (Ct. App. 1998) ("An allocation that is 
collusive, and not the result of adverse negotiations 
between parties with competing interests, is suspect . . . 
."). Therefore, the district court was correct that equity 
favors Scottsdale.

C. The District Court Correctly Denied Scottsdale's 
Motion to Amend

Finally, Scottsdale argues that the district court erred in 
denying the motion to amend its complaint to allege that 
the claim was allocated to the wrong policy period. As 
opposed to its other challenge, Scottsdale is trying to 
contest whether the malpractice action against Hettrick 
falls under the policy. This is [**11]  exactly the type of 
claim precluded by AXIS. See AXIS, 975 F.3d at 847. 
The district court did not abuse its discretion in denying 
Scottsdale's motion to amend.
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We AFFIRM the district court's judgment as to equitable 
contribution and the district court's denial of Scottsdale's 
motion to amend its complaint. We VACATE the district 
court's judgment regarding the issues of exhaustion and 
erosion of the policy limits and the operative policy in 
the Muhs Action, and remand for further proceedings 
 [*110]  consistent with this memorandum.

End of Document

839 Fed. Appx. 105, *109; 2020 U.S. App. LEXIS 39771, **11



Elizabeth Taylor

   Caution
As of: February 24, 2022 4:01 PM Z

IMG Worldwide, Inc. v. Westchester Fire Ins. Co.

United States Court of Appeals for the Sixth Circuit

July 15, 2014, Filed

File Name: 14a0513n.06

Nos. 13-3832, 13-3837

Reporter
572 Fed. Appx. 402 *; 2014 U.S. App. LEXIS 13703 **; 2014 FED App. 0513N (6th Cir.); 2014 WL 3409044

IMG WORLDWIDE, INC.; IMG ACADEMIES, LLP, 
Plaintiffs-Appellees/Cross-Appellants, v. 
WESTCHESTER FIRE INSURANCE COMPANY, 
Defendant-Appellant/Cross-Appellee, and GREAT 
DIVIDE INSURANCE COMPANY, Intervenor-Appellee.

Notice: NOT RECOMMENDED FOR FULL-TEXT 
PUBLICATION. SIXTH CIRCUIT RULE 28 LIMITS 
CITATION TO SPECIFIC SITUATIONS. PLEASE SEE 
RULE 28 BEFORE CITING IN A PROCEEDING IN A 
COURT IN THE SIXTH CIRCUIT. IF CITED, A COPY 
MUST BE SERVED ON OTHER PARTIES AND THE 
COURT. THIS NOTICE IS TO BE PROMINENTLY 
DISPLAYED IF THIS DECISION IS REPRODUCED.

Subsequent History: Summary judgment granted, in 
part, summary judgment denied, in part by IMG 
Worldwide, Inc. v. Westchester Fire Ins. Co., 2015 U.S. 
Dist. LEXIS 114659 (N.D. Ohio, Aug. 28, 2015)

Prior History:  [**1] ON APPEAL FROM THE UNITED 
STATES DISTRICT COURT FOR THE NORTHERN 
DISTRICT OF OHIO.

IMG Worldwide, Inc. v. Westchester Fire Ins. Co., 945 
F. Supp. 2d 873, 2013 U.S. Dist. LEXIS 67618 (N.D. 
Ohio, 2013)

Disposition:  The court affirmed the order denying the 
excess insurer's Fed. R. Civ. P. 50(b) motion for 
judgment as a matter of law, reversed the order entering 
judgment in favor of the excess insurer on the insured's 
duty-to-defend claims, and remanded the case with 
instructions to enter judgment in the insured's favor on 
the insured's motion for judgment on the excess 
insurer's duty to defend, and for further proceedings 
consistent with the court's opinion.

Case Summary

Overview
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anything other than a party's own intentional 
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for JNOV; [4]-Under the terms of the Policy, the excess 
insurer was obligated to defend the insured when the 
primary insurer improperly refused to do so. The excess 
insurer breached the Policy.

Outcome

The court affirmed the order denying the excess 
insurer's Fed. R. Civ. P. 50(b) motion for judgment as a 
matter of law, reversed the order entering judgment in 
favor of the excess insurer on the insured's duty-to-
defend claims, and remanded the case with instructions 
to enter judgment in the insured's favor on the insured's 
motion for judgment on the excess insurer's duty to 
defend, and for further proceedings consistent with the 
court's opinion.
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Opinion

 [*404]  CLAY, Circuit Judge. In this insurance coverage 
case, both parties appeal the order of the district court 
finding in favor of Defendant Westchester Fire 
Insurance Company ("Westchester") as to the claim that 
Westchester breached its contractual duty to defend 
Plaintiffs IMG Worldwide, Inc. and IMG Academies, LLP 
(collectively, "IMG") in connection with a lawsuit, and 
upholding a jury verdict in favor of IMG as to the claim 
that Westchester breached its contractual duty to 
indemnify IMG for a payment made to settle that same 
lawsuit. For the reasons set forth below, we AFFIRM in 
part, REVERSE in part, and REMAND to the district 
court for further proceedings.

BACKGROUND

Procedural History

IMG filed this insurance coverage action against its 
excess insurer, Westchester, on August 2, 2011, 
alleging that Westchester breached the parties' 
commercial general liability ("CGL") insurance 
agreement by refusing to indemnify IMG for a settlement 
payment made, and defense costs incurred, in 
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connection with a lawsuit filed against IMG. The district 
court entertained  [**3] numerous pre-trial motions from 
both parties, and the case ultimately proceeded to a jury 
trial on the issue of indemnity. The court reserved for 
post-trial decision the issue of defense costs. After a 
three-day trial, the jury returned a special verdict in favor 
of IMG, finding Westchester liable, under the terms of 
the policy, to indemnify IMG for part of the $5 million 
settlement payment. In so finding, the jury awarded $3.9 
million in damages to IMG.

Westchester immediately challenged the jury verdict in a 
Rule 50(b) motion for judgment as a matter of law, and 
also moved for leave to file a third-party complaint 
against IMG's primary insurer, Great Divide Insurance 
Company ("Great Divide"). In addition, Westchester 
moved for a declaratory judgment for reimbursement 
from Great Divide. Great Divide filed a motion to 
intervene, which the district court granted. IMG filed a 
separate motion for judgment on its claim that 
Westchester is liable for reimbursement of defense 
costs incurred in connection with the underlying suit.

The district court denied Westchester's Rule 50(b) 
motion as well as IMG's motion for judgment, upholding 
the jury verdict in favor of IMG on the indemnification 
 [**4] claim, and entering judgment against IMG on the 
duty-to-defend claim. The court denied as moot 
Westchester's motions for declaratory judgment and 
leave to file a third-party complaint against Great Divide. 
Westchester appealed the denial of its Rule 50(b) 
motion, and IMG cross-appealed, challenging the denial 
of its motion for judgment.

Factual Background

IMG purchased a commercial general liability ("CGL") 
insurance policy (the "Policy") from Westchester, an 
excess insurance provider. The Policy provides for 
coverage of up to 25 million dollars in limits, excess of 

any coverage issued by IMG's primary insurer, Great 
Divide, for liability resulting from each "occurrence" that 
causes "property damage." (R. 8-4, Exhibit D, Page ID # 
802.) With regard to indemnity, the Policy provides:

[Westchester] will pay on behalf of [IMG] the 
'ultimate net loss' in excess of the 'retained limit' 
because of . . . 'property damage' to which this 
insurance applies.

 [*405]  This insurance applies to 'property damage' . . . 
caused by an 'occurrence[.]' (R. 33-3, at 9.) The Policy 
defines "occurrence" as "an accident, including 
continuous or repeated exposure to substantially the 
same general harmful conditions."  [**5] (Id., at 23, Page 
ID# 824.) "Property damage" is defined to include "[l]oss 
of use of tangible property that is not physically injured." 
(Id., at 24, Page ID# 825.)

Under the terms of IMG's insurance policies with Great 
Divide and Westchester, Great Divide is responsible for 
paying the first one million dollars in damage for each 
"occurrence," exclusive of defense costs, and 
Westchester is responsible for anything beyond that 
threshold, up to a limit of 25 million dollars.

Under the terms of IMG's insurance policies with Great 
Divide and Westchester, Great Divide is responsible for 
defending IMG in covered lawsuits; however, 
Westchester must undertake this obligation under 
certain circumstances, as discussed infra. With regard 
to the duty to defend, the Policy provides:

[Westchester] will have the right and duty to defend 
the insured against any 'suit' seeking damages for . 
. . 'property damage' when the 'underlying 
insurance' [Great Divide] does not provide coverage 
or the limits of the 'underlying insurance' [Great 
Divide] have been exhausted. . . . However, 
[Westchester] will have no duty to defend [IMG] 
against any 'suit' seeking damages for . . . 'property 
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damage' to which this insurance  [**6] does not 
apply. . . .

(R. 33-3, at 9.) In a subsequent section, titled 
"Conditions," the Policy states:

This insurance is excess over, and shall not 
contribute with any of the other insurance, whether 
primary, excess, contingent or on any other basis. . 
. . When this insurance is excess, [Westchester] will 
have no duty. . . to defend the insured against any 
'suit' if any other insurer has a duty to defend the 
insured against that 'suit'. If no other insurer 
defends, [Westchester] will undertake to do so, but 
[Westchester] will be entitled to the insured's rights 
against all those other insurers.

(Id. at 19.)

On November 25, 2008, a lawsuit was filed against IMG 
and real estate developers Sunvest Communities USA, 
LLC, and E.W. Sunvest Development, LLC (collectively 

"Sunvest") in Florida state court,1 seeking over three-

hundred million dollars in damages for alleged fraud, 
conversion, civil theft, and violations of the Florida 
Deceptive and Unfair Trade Practices Act ("FDUTPA"). 
That lawsuit, Gastaldi, et al v. Sunvest Communities 
USA, LLC, et al., 637 F. Supp. 2d 1045 (S.D. Fla. 2009) 
(hereinafter, "the Gastaldi suit"), stemmed from the 
failure of a real estate development project in Orlando, 
 [**7] Florida. The plaintiffs, 270 persons who had 
invested in the project, alleged that Sunvest had sold 
them undeveloped properties with the promise that they 
would be upgraded and developed into high end 
condominiums. IMG was a "consultant" on the project, 
and also licensed to Sunvest the use of the IMG name 
and logo in marketing materials. IMG did not have any 
contractual obligation to actually develop the 

1 The matter was subsequently removed to the United States 
District Court for the Southern District of Florida because of 
diversity jurisdiction.

condominiums or the development property, or to 
finance the project in any way.

IMG sought coverage from its primary insurance carrier, 
Great Divide, and from its excess insurance carrier, 
Westchester, for defense and indemnity from any 
judgment in the Gastaldi suit. Both carriers  [*406]  
denied coverage and refused to provide a defense for 
IMG.

Approximately one year after the Gastaldi suit was 
originally filed, the plaintiffs dropped the fraud, 
conversion, and theft claims against IMG, and filed a 
second amended complaint alleging only violations of 

the FDUTPA.2 IMG filed a motion for summary 

judgment on the FDUTPA claims, arguing that the 
claims failed  [**8] as a matter of law because IMG did 
not make any deceptive representations, and did not 
cause any damages. The district court denied IMG's 
motion for summary judgment, finding that there was 
sufficient evidence to support plaintiff's allegation that 
IMG had made, or contributed to, two deceptive 
representations: first, that IMG would build a sports 
center in the development, and second, that IMG was in 
a legal partnership with the developers. The court found 
that IMG may have "contributed to" the misleading 
impression that it would build an IMG sports center in 
the development, "however benevolently that 
contribution may have been made," and also found that 
IMG "allowed" the developer to refer to their relationship 
as a partnership. (R. 32-2, at 30.) In denying the motion 
for summary judgment, the court relied in part on Florida 

2 FDUTPA forbids"[u]nfair methods of competition, 
unconscionable  [**9] acts or practices, and unfair or deceptive 
acts or practices in conduct of any trade or commerce." Fla. 
Stat.§ 501.204(1)."[A] consumer claim for damages under the 
FDUTPA has three elements: (1) a deceptive act or unfair 
practice; (2) causation; and (3) actual damages." Rollins, Inc. 
v. Butland, 951 So. 2d 860, 869 (Fla. 2006).
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case law providing that a party may violate the FDUTPA 
if the '"party directly participated in a violation of the 
FDUTPA, even if that violation was initiated by 
another.'" (R. 32-2., at 30) (citing Sundance Apts. I, Inc. 
v. Gen. Elec. Capital Corp., 581 F. Supp. 2d 1215, 1222 
(S.D. Fla. 2008,).

IMG ultimately settled the Gastaldi case for nearly five 
million dollars, after having incurred defense costs of 
over eight million dollars.

Following settlement of the Gastaldi suit, IMG continued 
to seek coverage from both Great Divide and 
Westchester for indemnity and reimbursement of the 
settlement amount, and reimbursement of the cost of 
defense.

Great Divide eventually agreed to settle with IMG, and 
the parties reached an agreement in September 2010. 
Great Divide agreed to pay IMG $1,250,000, exhausting 
the one million dollar limit set forth in Great Divide's 
policy for each "occurrence," and providing $250,000 
towards the defense costs. In exchange for this 
payment, IMG released Great Divide from "any and all 
Claims based upon or arising out of (1) the Gastaldi 
Action, and (2) [Great Divide's] handling of [IMG's] 
claims for insurance coverage based upon  [**10] the 
Gastaldi Action." (R. 146-2.)

Unlike Great Divide, Westchester continued to deny 
coverage and refused to settle. This lawsuit followed, 
culminating in a jury trial on the question of coverage.

At trial, IMG presented evidence supporting its position 
that its payment in the Gastaldi suit resolved IMG's 
potential liability for damages suffered by the Gastaldi 
plaintiffs due to "property damage" resulting from a "loss 
of use" of the properties they had purchased. IMG also 
argued that the loss of use of the properties was caused 
by an "occurrence" as defined in the Policy. IMG's 
argument throughout the trial, and again at oral 

argument on the post-trial motions, was that the alleged 
"occurrence" was a downturn in the economy leading to 
the developers' abandonment of the project. 
Westchester,  [*407]  on the other hand, argued that the 
damages sought by the Gastaldi plaintiffs were not 
"property damage" as that term was defined by the 
policies, but rather a "loss on investment," which was 
not covered under the Policy. Westchester also argued 
that the only possible "occurrence" that could have led 
to damages attributable to IMG in this case, was the 
alleged misrepresentation(s) made by IMG in violation 
 [**11] of the FDUTPA. As such, Westchester took the 
position that there was no "occurrence," and hence no 
coverage, because under the Policy language and 
relevant Ohio insurance law, a misrepresentation cannot 
be an "accident." The court included a jury instruction at 
trial informing the jury that a "misrepresentation" could 
not be the "occurrence" triggering coverage under the 

Policy.3

Following deliberations, the jury returned a special 
verdict form, finding: (1) IMG had proven by a 
preponderance of the evidence that Westchester 
breached its contract with IMG by not paying on the 
Policy; (2) IMG proved by a preponderance of the 
evidence that there was an "occurrence;" (3) there was 
"property damage;" and, (4) Westchester had not 
proven by the requisite burden of proof that the 
"expected or intended injury" exclusion applied. (R. 110; 
R. 111.) Accordingly, the jury returned  [**12] a verdict in 
favor of IMG, finding that Westchester was liable for 

3 The jury instruction read as follows:

If you find that IMG . . . made a misrepresentation to the 
Gastaldi plaintiffs in the marketing or promoting of the . . . 
real estate project that caused the alleged loss then there 
can be no "occurrence" or "accident" under the 
Westchester policies.

(R. 128, at 298, Page ID #4989.)
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breaching its duty to indemnify IMG, and awarding 
damages to IMG in the amount of $3,900,000 for the 
Gastaldi settlement. (R. 111.) The court retained the 
question of whether Westchester is also liable for 
reimbursement of IMG's defense costs over and above 
the $250,000 contributed by Great Divide in its 
settlement with IMG.

After trial, the district court denied IMG's motion for 
judgment on its duty-to-defend claim, ruling that 
Westchester is not required to reimburse IMG for the 
defense costs it incurred in connection with the Gastaldi 
suit. The court reasoned that Westchester's obligations: 
(1) expired when IMG settled with Great Divide; and (2) 
were conditioned on its retention of subrogation rights 
allowing it to recover payments from another insurer. (R. 
153, at 21.) IMG appeals from this portion of the district 
court's ruling, and asks this Court to enter judgment in 
favor of IMG for the undisputed amount of its 
unreimbursed defense costs in the Gastaldi case. 
Westchester appeals from the district court's denial of its 
Rule 50(b) motion on the issue of whether Westchester 
breached its contractual duty to indemnify  [**13] IMG 
for the settlement payment made in connection with the 
Gastaldi suit.

DISCUSSION

I. RULE 50(b) MOTION

We review de novo a district court's denial of a motion 
for judgment as a matter of law. Spengler v. 
Worthington Cylinders, 615 F.3d 481, 488 (6th Cir. 
2010).

Judgment as a matter of law is appropriate only "[when] 
there is a complete absence of pleading or proof on an 
issue material to the cause of action or when no 
disputed issues of fact exist such that reasonable minds 
would not differ." Jackson v. Quanex Corp., 191 F.3d 

647, 657 (6th Cir. 1999). In other words, we may only 
grant a Rule 50 motion "if, when viewing the evidence in 
a light most favorable to  [*408]  the non-moving party, 
[and] giving that party the benefit of all reasonable 
inferences, there is no genuine issue of material fact for 
the jury, and reasonable minds could come to but one 
conclusion in favor of the moving party." Balsley v. LFP, 
Inc., 691 F.3d 747, 757 (6th Cir. 2012).

In considering a Rule 50(b) motion, we are required to 
reconcile the answers a jury gives to interrogatories with 
the applicable law if possible under any view of the 
evidence presented in the case. Waggoner v. Mosti, 792 
F.2d 595, 596-97 (6th Cir. 1986).  [**14] We may not 
overturn a jury's verdict unless there is no view of the 
evidence that would support their decision consistent 
with the court's instructions. We "must attempt to 
reconcile the jury's findings, by exegesis if necessary[ ]. 
. . before we are free to disregard the jury's special 
verdict and remand the case for a new trial." Gallick v. 
Baltimore & O. R. Co., 372 U.S. 108, 119, 83 S. Ct. 659, 
9 L. Ed. 2d 618 (1963).

Westchester contends that the jury had no legal basis 
for finding that IMG's liability in the Gastaldi suit arose 
out of an "occurrence" or "property damage," as defined 
in the Policy. Westchester also argues that even if the 
alleged "occurrence" and "property damage" could have 
triggered coverage as a matter of law, IMG failed to 
produce sufficient evidence at trial to prove that an 
"occurrence" caused the alleged "property damage," as 
a matter of fact. We disagree.

1. "Occurrence"

The Policy defines "occurrence" as "an accident." The 
jury instructions defined an "accident" as "an event that 
is unexpected, unintended, and fortuitous[,] . . . [which] 
means happening by chance." (R. 128, at 407.) The jury 
instructions specified that "there can be no 'occurrence' 
or 'accident' under the [Policy]" if  [**15] IMG "made a 
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misrepresentation . . . that caused the alleged loss." (R. 
128, at 407.)

Westchester's position that the legal basis for an 
FDUTPA claim cannot, as a matter of law, be anything 
other than a party's own intentional misrepresentations 
is incorrect. The acts giving rise to IMG's potential 
liability, as identified by the Gastaldi court, were not 
intentional, deceptive acts by IMG. Rather, the Gastaldi 
court recognized that under the case law, and under the 
facts of the Gastaldi case specifically, IMG could 
potentially be held liable for unintentionally "contributing 

to" a misleading impression that caused damage.4 The 

general legal principle that liability for misrepresentation 

4 In one part of that opinion, the Gastaldi court found that IMG 
could potentially be liable under the FDUTPA for "benevolently 
[contributing to]" the misleading representation that it would 
build a sports academy in the development, despite the fact 
that IMG never made such a representation, either 
intentionally or negligently:

Despite the absence of representations that IMG[] 
 [**16] would literally build or finance the development of 
an academy, the Plaintiffs have put forth specific facts 
supporting the proposition that they received "the 
misleading impression that an [IMG] facility would be 
located at the [development], and, more importantly, that 
IMG[] contributed to this impression, however 
benevolently that contribution may have been made, see 
Sundance Apts. I, Inc. v. Gen. Elec. Capital Corp., 581 F. 
Supp. 2d 1215, 1222 (S.D. Fla. 2008) ("[U]nder Florida 
law it is sufficient . . . . that a party directly participated in 
a violation of the FDUTPA, even if that violation was 
initiated by another.")

(R. 32-2, at 26). In that same opinion, the court explained how 
IMG could potentially be liable under the FDUTPA for 
"allow[ing]" the developer to refer to their relationship as a 
partnership, and thereby contributing to the misleading 
impression that it was in a legal partnership with the 
developer. (Id. at 35.)

does not arise from an "occurrence" or accident 
assumes  [*409]  a much higher level of culpability, and 
is not applicable in this case.

We are similarly unconvinced by Westchester's 
argument that the developers' abandonment of the 
project cannot be the "occurrence" triggering coverage 
under the Policy because "it was not in itself the legal 
basis for IMG's liability." The Gastaldi suit did  [**17] not 
arise out of a straightforward purchase and sale 
situation where the misrepresentation necessarily 
caused the damage; there were several stages of 
causation in this case: at the preliminary stage, IMG 
may have inadvertently (but not necessarily 
"negligently") made or contributed to 
misrepresentations, but the developers' abandonment of 
the project is what gave rise to the lawsuit. Absent the 
project's abandonment, IMG's representations would not 
have "caused damage," as required to state a claim 
under the FDUTPA. Certainly, it would not have caused 
the damage alleged by the Gastaldi plaintiffs. As IMG 
argued at trial, the confluence of these events——IMG's 
unintentional "contributions" to or "approval of" the 
misrepresentations and the developers' abandonment of 
the project——was the legal basis for IMG's liability. 
Moreover, the jury could have found that the confluence 
of these events was "unexpected, unintended, and 
fortuitous" such that the lawsuit would be covered under 
the terms of the Policy. There was ample evidence to 
support this theory, which IMG sufficiently presented 
during trial. Accordingly, the district court properly 
rejected Westchester's Rule 50(b) motion.

2. "Property  [**18] Damage"

The Policy defines "property damage" to include "loss of 
use of tangible property that is not physically injured." 
(R. 8-4, at 25, Page ID# 804.) Westchester argues that 
the damages sought in the Gastaldi suit were for 
"economic damages," specifically, a "loss on 
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investment," which is not covered under the Policy. The 
jury rejected this argument, and found that there was 
"property damage" triggering coverage under the Policy. 
IMG presented ample evidence at trial to support this 
finding, and we find that the jury finding is not contrary 
to Ohio law. Even under Ohio law, "purely economic 
damages" are insurable under the "loss of use of 
tangible property" language at issue in the Policy. See 
Hartzell Indus., Inc. v. Fed. Ins. Co., 168 F. Supp. 2d 
789, 796 (S.D. Ohio 2001) ("The Court cannot conceive 
of damages for the loss of use of tangible property that 
is not physically injured being anything other than 
'purely economic losses.'"). Because the jury had 
adequate evidence to find that there was an 
"occurrence" and "property damage," the district court 
properly denied Westchester's motion for judgment 
notwithstanding the verdict.

II. DUTY TO DEFEND

1. Breach

In its cross-appeal,  [**19] IMG challenges the district 
court's denial of IMG's motion for judgment on 
Westchester's duty to defend. This presents a question 
of contract interpretation, which is a question of law that 
is subject to de novo review. First Am. Nat. Bank v. Fid. 
& Deposit Co. of Maryland, 5 F.3d 982, 984 (6th Cir. 
1993).

To determine whether Westchester's had a duty to 
defend IMG in the Gastaldi suit, we look to the language 
of the Policy. Westchester's obligations flow from the 
covenants it agreed to in the Policy, and not from any 
general legal principles under Ohio law. Insofar as the 
parties debate whether Westchester was a "true" excess 
insurer or "coincidental" excess insurer, and whether 
Westchester was obligated to provide "drop down" 
coverage under Ohio  [*410]  legal precedent, these 
issues are red herrings.

The Policy provides that Westchester has a "duty to 
defend the insured against any 'suit' seeking damages 
for . . . 'property damage' when the 'underlying 
insurance' [Great Divide] does not provide coverage. . . 
." (R. 33-3, at 9) (emphasis added). Westchester's 
obligations under this provision turn on what it means to 
"provide coverage"——and, more specifically, whether 
an underlying insurance  [**20] that provides for 
coverage, but nevertheless improperly denies coverage, 
"provides coverage," under the terms of the Policy.

The term "provides" could reasonably mean either 
"provide for" or "undertakes to deliver." Under the latter 
reading, Westchester would have become responsible 
for defending IMG in the Gastaldi suit when Great 
Divide wrongfully denied coverage. Since the language 
in this Policy is susceptible to more than one meaning, it 
is ambiguous. See Lager v. Miller-Gonzalez, 120 Ohio 
St. 3d 47, 2008 Ohio 4838, 896 N.E.2d 666, 669 (Ohio 
2008) (ambiguity exists "when a provision at issue is 
susceptible of more than one reasonable 
interpretation"); Westfield Ins. Co. v. Galatis, 100 Ohio 
St. 3d 216, 2003 Ohio 5849, 797 N.E.2d 1256, 1261 
(Ohio 2003) (a contract is ambiguous where it cannot be 
given a "definite legal meaning"); see also 11 Williston 
on Contracts § 30:5 (4th ed.). Where language in a 
contract is ambiguous, we generally construe it against 
the drafter——in this case, Westchester. Savedoff v. 
Access Grp., Inc., 524 F.3d 754, 764 (6th Cir. 2008); 
see also Mell v. Anthem, Inc., 688 F.3d 280, 286 (6th 
Cir. 2012) (where an insurance contract is ambiguous, 
"the policy language [must] be liberally construed in 
favor of the claimant who seeks  [**21] coverage.") 
(internal quotation marks and citation omitted). In this 
case, we construe the word "provides" to mean 
"undertakes to deliver."

Because the Gastaldi suit was a "suit" seeking damages 
for "property damage," and Great Divide did not 
undertake to deliver coverage, we find that Westchester 
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had a duty to defend IMG after Great Divide wrongfully 
denied coverage.

A second, separate provision of the Policy also 
independently supports the finding that Westchester 
owed a duty to cover IMG's defense costs when Great 
Divide wrongly denied coverage: "If no other insurer 
defends, [Westchester] will undertake to do so, but 
[Westchester] will be entitled to the insured's rights 
against all those other insurers." (R. 33-3, at 19.) At the 
time IMG requested that Westchester defend it in the 
Gastaldi suit, after Great Divide had refused to do so, 
"no other insurer" had defended IMG. At that time, 
Westchester had a duty to defend IMG, since, as 
discussed above, the Gastaldi suit was a "suit" for 
"property damage."

Under Ohio law, an insurer's duty to defend is 
determined at the time the underlying action is brought. 
London Guar. & Accident Co. v. Shafer, 35 F. Supp. 
647, 649 (S.D. Ohio 1940);  [**22] Bloom-Rosenblum-
Kline Co. v. Union Indem. Co., 121 Ohio St. 220, 7 Ohio 
Law Abs. 379, 167 N.E. 884, 886 (Ohio 1929); see also 
Hocker v. N.H. Ins. Co., 922 F.2d 1476, 1482, 1486 
(10th Cir. 1991) (affirming trial court's determination that 
umbrella insurer's duty to defend "was triggered as soon 
as [the primary insurer] made a decision to deny a 
defense."). At the time the underlying Gastaldi suit was 
brought, and IMG requested coverage from 
Westchester, "no other insurer" had defended IMG. 
Westchester breached the Policy when it refused to 
provide a defense despite IMG's specific demand after 
the underlying insurance, Great Divide, refused to 
provide a defense. The district court's conclusion that 
Westchester's promise "expired" when Great Divide and 
IMG settled is  [*411]  incorrect, since the breach 
occurred several years prior to the settlement. Similarly, 
the fact that Great Divide perhaps could have been said 
to have "defend[ed]" the Gastaldi suit when it settled 
with IMG is not relevant to our analysis. There is no 

basis in the policy language for the after-the-fact excuse 
of a breach of contract.

We also disagree with the district court's finding that 
Westchester's promise to undertake defense "is 
dependent on the fulfillment  [**23] of [the] condition[] . . 
. that Westchester maintains subrogation rights against 
the primary insurer." (R. 153, at 24, 28.) Other than the 
fact that this provision as a whole happens to be 
included in a section of the contract under the umbrella 
heading, "Conditions," nothing in this provision makes 
Westchester's duty to defend contingent on a right of 
subrogation against the primary insurer. Indeed, the 
only conditional language in the provision is "if no other 
insurer steps in to defend," and it is undisputed that that 
happened in this case: Great Divide denied coverage, 
i.e., did not defend. Under a plain reading of this clause, 
obtaining or preserving subrogation rights was not a 
condition precedent to Westchester's duty. Accordingly, 
under the terms of the Policy, Westchester was 
obligated to defend IMG when Great Divide improperly 
refused to do so. Westchester breached the Policy 
when it refused to provide a defense to IMG after no 
other insurer did so, despite IMG's specific demand.

2. Damages

The parties stipulate that IMG incurred $8,246,655.57 in 
defense fees and costs in connection with the Gastaldi 
suit. IMG's requested damages amount, $7,996,655.57, 
has already been set  [**24] off by the $250,000 paid in 
settlement by Great Divide, but Westchester argues that 
it should be set off entirely, since Great Divide was 
contractually obligated to pay for the full amount of 
IMG's defense costs, and IMG released them from that 
obligation. There is no legal basis to obtain a set-off 
under these circumstances, and we find that applying a 
credit or set-off would not be appropriate under the 
circumstances of this case.

Westchester was contractually obliged to undertake 

572 Fed. Appx. 402, *410; 2014 U.S. App. LEXIS 13703, **21

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-JWH0-003B-W3MC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-JWH0-003B-W3MC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T1R0-003C-72HV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T1R0-003C-72HV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T1R0-003C-72HV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H540-008H-V1PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H540-008H-V1PT-00000-00&context=1000516


Page 10 of 10

Elizabeth Taylor

defense when Great Divide refused to defend IMG in 
the Gastaldi suit. Had it done so at that time, 
Westchester unquestionably would have been entitled 

to subrogation rights against Great Divide.5 Westchester 

breached its duty when it refused to defend IMG, 
despite IMG's repeated demands, after Great Divide 
wrongfully denied coverage. If there was any question 
as to Westchester's obligations under the Policy, 
Westchester could have sought a judicial declaration of 
its rights. It is not relevant that Westchester's refusal to 
defend was done in "good faith," as there is no 
exception to breach of contract for "good faith" denial of 
coverage——it merely prevents additional civil claims. 
After Great Divide improperly  [**25] refused coverage 
and defense, Westchester was repeatedly offered a full 
and fair opportunity to defend IMG or seek a judicial 
declaration of its rights. Its refusal to do so was not 
excused by IMG's subsequent settlement with Great 
Divide. Holding otherwise would not only penalize IMG, 
the non-breaching party, but also would run counter to 
the well-accepted public policy favoring  [*412]  
settlement of insurance disputes, see Fulmer v. Insura 
Prop. & Cas. Co., 94 Ohio St. 3d 85, 2002 Ohio 64, 760 
N.E.2d 392, 400 (Ohio 2002) (citing public policy 
favoring settlement of disputes), and would provide 
perverse incentives: encouraging insurers to disclaim 
their duties to defend.

We recognize that Westchester did not anticipate the 
risk of funding IMG's defense costs without the 
possibility of reimbursement from Great Divide. But 
neither did IMG. IMG negotiated and paid for CGL 
policies from Great Divide and Westchester to cover 
itself from liability in precisely this type of situation. 
Certainly, as the non-breaching party, IMG must not be 

5 We decline to consider whether the settlement between IMG 
and Great Divide affected Westchester's ability to recover from 
Great Divide under equitable principles, including subrogation.

left holding  [**26] the bag. Accordingly, we find that 
Westchester is liable to pay $7,996,655.57 plus pre-
judgment interest to IMG.

3. Contribution

Having found that Westchester is liable under the terms 
of its Policy, we note that Westchester can still seek 
reimbursement from Great Divide under various 
equitable principles including equitable contribution and 
subrogation. The district court dismissed Westchester's 
claims against Great Divide as moot. We decline to take 
any position on the merits of these claims, which are not 
before us at this time, but we find that Westchester's 
claims against Great Divide have been adequately 
preserved such that the district court can and should 
revisit these issues on remand.

CONCLUSION

For the reasons set forth above, we AFFIRM the district 
court's order denying Westchester's Rule 50(b) motion 
for judgment as a matter of law, REVERSE the district 
court's order entering judgment in favor of Westchester 
on IMG's duty-to-defend claims, and REMAND the case 
to the district court with instructions to enter judgment in 
favor of IMG on IMG's motion for judgment on 
Westchester's Duty to Defend, and for further 
proceedings consistent with this opinion, including 
consideration  [**27] of Westchester's contribution 
claims against Great Divide, which have been 
sufficiently preserved on appeal.

End of Document
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