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Overview of Presentation

• Reinstatement of 1975 fiduciary rule

• Proposed class exemption for investment advice fiduciaries

• SEC Regulation Best Interest

• State fiduciary initiatives



REINSTATEMENT OF 1975 
FIDUCIARY RULE
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Introduction

• Fiduciaries under ERISA and Section 4975 of the Internal Revenue 
Code are subject to various standards of conduct, including a 
requirement to not engage in “prohibited transactions.”

• Prohibited transactions include restrictions on “self-dealing” which 
encompasses the receipt of variable fees for causing a plan to 
engage in transactions.

• Proposed exemption would permit an investment advice fiduciary 
to earn such fees pursuant to covered transactions.
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Investment Advice Fiduciary – The Five Part Test

• Section 3(21) of ERISA provides that a person is a fiduciary to the extent 
the person “renders investment advice for a fee or other compensation, 
direct or indirect, with respect to any moneys or other property of such 
plan, or has any authority or responsibility to do so.”

• Under 1975 Department of Labor regulation, for advice to constitute 
investment advice that results in fiduciary status, the advice must be given 
for a fee in a situation in which such advisor:

• renders advice as to the value of securities or other property, or makes 
recommendations as to the advisability of investing in, purchasing, or selling 
securities or other property;

• on a regular basis;

• pursuant to a mutual agreement, arrangement, or understanding with the plan, 
plan fiduciary or IRA owner;

• the advice will serve as a primary basis for investment decisions with respect 
to plan assets; and

• the advice will be individualized based on the particular needs of the plan.
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2016 Regulation – Effect on the Five-Part Test

• DOL 2016 regulations essentially removed the “regular basis” and 
“primary basis” prongs and modified the “mutual understanding” 
prong, with the result that many more relationships would be 
characterized as fiduciary in nature.

• In light of the Fifth Circuit’s vacatur of the 2016 regulations, parties 
generally returned to applying the five-part test.

• In connection with the new proposal, the DOL reinstated the five 
part test as a technical matter
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DOL Views on the Five-Part Test

• The preamble discusses the DOL’s current views as to certain 
aspects of applying the five-part test: 

• The 2016 regulations made disclaimers of fiduciary status ineffective. The 
preamble states that written statement disclaiming a mutual understanding or 
forbidding reliance on the advice as a primary basis for investment decisions 
are not determinative, although the effect of such statements should be 
“appropriately considered based on the reasonable understanding of each of 
the parties.”

• The DOL noted that the test requires that the advice be a primary basis for a 
decision, not necessarily the primary basis.

• “When financial service professionals make recommendations to a Retirement 
Investor, particularly pursuant to a best interest standard such as the one in 
the [Reg BI], or another requirement to provide advice based on the 
individualized needs of the Retirement Investor, the parties typically should 
reasonably understand that the advice will serve as at least a primary basis for 
the investment decision.”
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DOL Views on the Five-Part Test

• A “one-time sales transaction, such as the one-time sale of an 
insurance product, does not by itself confer fiduciary status under 
ERISA or the Code, even if accompanied by a recommendation  
that the product is well-suited to the investor and would be a 
valuable purchase.”

• Insurance agents may have or contemplate an ongoing advice 
relationship with a customer.” 

• “[A]gents who receive trailing commissions on annuity transactions 
may continue to provide ongoing recommendations or service with 
respect to the annuity.”
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DOL Views on the Five-Part Test

• “It is more than reasonable ...that the advice provider would 
anticipate that advice about rolling over Plan assets would be a 
primary basis for ... investment decisions.” 

• Banks commonly use networking arrangements to sell retail non-
deposit products, such as equity securities and annuities, limiting 
bank employees to performing only ministerial functions in 
connection with these transactions, and that banks operate under 
similar restrictions in referring customers to insurance agents and 
investment advisers. In most such cases such referrals will not 
constitute fiduciary investment advice.
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Rollovers

• DOL Advisory Opinion 2005-23A (the “Deseret Letter”) indicated 
that advice to roll assets out of a plan did not generally constitute 
fiduciary investment advice.

• The 2016 regulations effectively made the Deseret Letter 
irrelevant.

• With the vacatur of the 2016 regulations, many viewed the 
reasoning in the Deseret Letter as again relevant.

• However in the preamble to the class exemption proposal the DOL 
states that the Deseret Letter no longer represents its views and 
that the reasoning of the letter was incorrect. 
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Rollovers

• In the preamble to the proposal the DOL states that:
• “advice to take a distribution of assets from an ERISA-covered plan is actually 

advice to sell, withdraw,  or transfer investment assets currently held in the 
plan,” and

• “a recommendation to roll assets out of a plan is necessarily a 
recommendation to liquidate or transfer the plan’s property interest in the 
affected assets, the participant’s associated property  interest in the plan 
investments,  and the fiduciary oversight structure that applies to the assets.”

• Although the DOL acknowledged that “advice to take a distribution 
from a plan and roll over the assets may be an isolated and 
independent transaction and therefore would not meet the ‘regular 
basis’ prong” of the five-part test, it “believes that whether advice to 
roll over Plan assets to an IRA satisfies the regular-basis prong of 
the five-part test depends on the surrounding facts and 
circumstances.”
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Rollovers

• A common purpose of advice to roll over plan assets is to establish 
an ongoing relationship.

• Where a rollover is the first action “as part of a more lengthy
financial relationship” that could constitute on a regular basis.

• The Preamble states that “advice to roll over Plan assets can occur 
as part of an ongoing relationship or an anticipated ongoing 
relationship that an individual enjoys with his or her advice  
provider.”

• Advice to roll assets out of a plan into an IRA where the advice 
provider will be regularly giving financial advice regarding the IRA 
in the course of a more lengthy financial relationship would be the 
start of an advice relationship that satisfies the “regular basis” 
prong.



PROPOSED CLASS EXEMPTION 
FOR INVESTMENT ADVICE 
FIDUCIARIES
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DOL Rationale for Proposed Exemption

• The DOL proposal responds to informal industry feedback seeking 
a class exemption based on Field Assistance Bulletin 2018-02.

• Financial institutions that implemented compliance structures for 
meeting the “impartial conduct standards” could continue to rely on 
those structures.

• Unlike FAB 2018-02, the proposed exemption would provide a 
defense to private litigation in addition to DOL enforcement actions.

• The proposed exemption would provide relief that is broader and 
more flexible than the relief available under existing class 
exemptions for investment advice. 

• The proposed exemption promotes regulatory efficiencies by 
aligning with standards developed by the SEC and other 
regulators. 
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Covered Transactions

• The proposed exemption would permit Financial Institutions and 
Investment Professionals who provide investment advice to 
Retirement Investors, and their affiliates and related entities, to 
receive reasonable compensation as a result of the provision of 
investment advice.

• The exemption would also permit such Financial Institutions and 
Investment Professionals, and their affiliates and related entities, to 
engage in riskless principal transactions and Covered Principal 
Transactions with Retirement Investors as a result of the provision 
of investment advice and receive mark-ups, mark-downs and other 
payments.
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Excluded Transactions

• The proposed exemption would not apply if the transaction is with 
an ERISA-covered plan for which the Investment Professional, 
Financial Institution, or any affiliate:

• is an employer of employees covered by the plan; or

• is a named fiduciary or plan administrator, unless selected by an independent 
fiduciary.

• The proposed exemption would not apply if the transaction 
involves the Investment Professional is acting in a fiduciary 
capacity other than as an investment advice fiduciary.

• The proposed exemption would not apply if the transaction results 
from “robo advice.”
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Key Terms

• Financial Institution

• Investment Professional

• Affiliate

• Related Entity

• Retirement Investor

• Reasonable Compensation

• Riskless Principal Transaction

• Covered Principal Transaction
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Conditions for Relief

• Compliance with Impartial Conduct Standards

• Compliance with written disclosure requirements

• Documenting the basis for rollover recommendations

• Maintaining conflict mitigation policies and procedures

• Conducting annual compliance reviews

• Maintaining records that demonstrate compliance with the 
exemption

• Additional requirements for Covered Principal Transactions
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Impartial Conduct Standards

• The Impartial Conduct Standards require a Financial Institution and 
its Investment Professionals to provide investment advice that is in 
the Retirement Investor’s best interest, charge only reasonable 
compensation, and make no materially misleading statements 
about the investment transaction and other relevant matters.

• The Impartial Conduct Standards also require Financial Institutions 
and Investment Professions to seek to obtain the best execution of 
the investment transaction reasonably available under the 
circumstances.
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Best Interest Standard

• The proposed best interest standard would be satisfied if the 
investment advice:

• reflects the care, skill, prudence, and diligence under the circumstances then 
prevailing that a prudent person acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise of a like character and with 
like aims, based on the investment objectives, risk tolerance, financial 
circumstances, and needs of the Retirement Investor; and

• does not place the financial or other interests of the Investment Professional, 
Financial Institution, or any affiliate, related entity or other party, ahead of the 
interests of the Retirement Investor, or subordinate the Retirement Investor’s 
interests to their own. 
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Best Interest Standard

• The duty of prudence reflected in the best interest standard is 
intended to reflect the prudence requirements under Section 404 of 
ERISA.

• The duty of loyalty reflected in the best interest standard is to be 
interpreted and applied in a manner consistent with the standard 
set forth in the SEC’s Regulation Best Interest.

• The best interest standard can be satisfied by Financial Institutions 
and Investment Professionals that provide investment advice with 
respect to proprietary products or a limited menu of investment 
options.

• The best interest standard does not establish a monitoring 
requirement for Financial Institutions or Investment Professionals.
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Reasonable Compensation Requirement

• Compensation received, directly or indirectly, by the Financial 
Institution, its Investment Professionals, and their affiliates and 
related entities, in connection with the covered transaction may not 
exceed reasonable compensation.

• The reasonable compensation standard requires that 
compensation not be excessive, as measured by the market value 
of the particular services, rights, and benefits the Financial 
Institution and its Investment Professionals are delivering to the 
Retirement Investor.

• The reasonableness of fees will depend on the particular facts and 
circumstances at the time of the recommendation.



27

Written Disclosure Requirements

• Prior to engaging in a covered transaction, the Financial Institution 
would be required to acknowledge in writing that Financial 
Institution and its Investment Professionals are fiduciaries under 
ERISA and/or the Code with respect to any fiduciary investment 
advice provided to the Retirement Investor.

• The Financial Institution would also be required to provide a written 
description of the services to be provided and material conflicts of 
interest arising out of the services and any recommended 
investment transaction.

• The DOL does not intend for the fiduciary acknowledgement or 
other disclosures to create a private right of action for the 
Retirement Investor.
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Documentation of Rollover Recommendations

• Financial Institutions that make rollover recommendations would 
need to document the specific reason or reasons why the 
recommendation was considered to be in the best interest of the 
Retirement Investor.

• A rollover recommendation that satisfied the best interest standard 
would need to include consideration and documentation of:

• the Retirement Investor’s alternatives to a rollover;
• the fees and expenses associated with both the Retirement Investor’s current 

plan and the IRA;

• whether the employer maintaining the plan pays some or all of the plan’s 
administrative expenses; and

• the different levels of services and investments available under the current 
plan and the IRA.   
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Conflict Mitigation Policies and Procedures

• Financial Institutions relying on the exemption would need to 
establish, maintain and enforce written policies and procedures 
prudently designed to ensure that they and their Investment 
Professionals comply with the Impartial Conduct Standards.

• Financial Institutions would need to identify and carefully focus on 
the aspects of their business model that may create incentives that 
are misaligned with the interests of Retirement Investors.

• The DOL envisions that Financial Institutions, in developing 
compliance structures, would implement conflict mitigation 
strategies identified by other regulators.
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Annual Compliance Review

• Financial Institutions would be required to conduct a retrospective 
review reasonably designed to assist the Financial Institution in 
detecting and preventing violations of, and achieving compliance 
with, the Impartial Conduct Standards and the Financial 
Institution’s conflict mitigation policies and procedures.

• The review would involve testing a sample of transactions to 
determine compliance.

• The methodology and results of the review would not to be 
included in a written report that provided to the Financial 
Institution’s chief executive officer.

• The officer would need to certify that he or she has reviewed the 
report that the Financial Institution’s policies and procedures are 
prudently designed to achieve compliance with the conditions of 
the exemption.  
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Recordkeeping Requirements

• Financial Institutions relying on the exemption would be required to 
maintain records demonstrating their compliance with the 
exemption for six years.

• The records maintained would include documentation of rollover 
recommendations, conflict mitigation policies and procedures, 
compliance review reports and supporting data.

• Financial Institutions would be required to make records available, 
to the extent permitted by law, to:

• any authorized DOL employee;

• any fiduciary, contributing employer or employee organization, or participant or 
beneficiary of a plan that engaged in an investment transaction pursuant to the 
exemption; or

• any IRA owner that engaged in an investment transaction pursuant to the 
exemption. 
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Covered Principal Transactions

• For purchases from a Plan or IRA, a Covered Principal Transaction 
includes any non-riskless principal transaction that involves any 
securities or investment property.

• For sales to a Plan or IRA, a Covered Principal Transaction 
includes any non-riskless principal transaction that involves:

• U.S. dollar-denominated debt securities issued by a U.S. corporation and 
offered pursuant to a registration statement under the Securities Act of 1933;

• debt securities issued or guaranteed by a U.S. federal government agency 
(other than the Treasury Department) or a government-sponsored enterprise;

• municipal securities, certificates of deposit, or interests in a Unit Investment 
Trust; or

• investments permitted under individual exemptions granted after the effective 
date of the proposed exemption.

• Debt securities must be recommended pursuant to written policies 
and procedures adopted by the Financial Institution.
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Loss of Eligibility for Exemptive Relief

• Financial Institutions and Investment Professionals would be 
ineligible to rely on the proposed exemption for 10 years if:

• the Financial Institution (or a controlled group member) or Investment 
Professional is convicted of any crime described in ERISA Section 411 arising 
out of such person’s provision of investment advice to Retirement Investors; or

• the Financial Institution or Investment Professional receives a written notice of 
ineligibility from the Office of Exemption Determinations based on 
systematically or intentionally violating the conditions of the exemption or 
providing materially misleading information to the DOL. 

• A Financial Institution convicted of a disqualifying crime may 
petition the DOL for a determination that its continued reliance on 
the exemption would not be contrary to the exemption’s purposes.

• Ineligible Financial Institutions and Investment Professionals may 
rely on an otherwise available statutory exemption or seek an 
individual prohibited transaction exemption. 



SEC REGULATION BEST INTEREST



The Dodd–Frank Wall Street Reform and Consumer 
Protection Act of 2010 

 Section 913(f) of the Dodd–Frank Act directed the SEC to conduct a study to 
evaluate: 

– The standards of care imposed on broker-dealers and investment advisers 
when providing personalized investment advice and recommendations 
about securities to retail customers; and 

– Whether there are legal or regulatory gaps, shortcomings, or overlaps that 
should be addressed by rule or statute. 

 Congress also authorized, but did not require, the SEC to engage in 
rulemaking to address the legal or regulatory standards of care for broker-
dealers, investment advisers, and persons associated with broker-dealers 
and/or investment advisers when providing personalized investment advice 
about securities to such retail customers.
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The Dodd–Frank Wall Street Reform and Consumer 
Protection Act of 2010 

 NOTE:  Section 913(f) was independent of (and preceded) the DOL’s Fiduciary 
Rule saga.  

 Many opponents of the DOL’s efforts questioned why such an undertaking 
made sense where Congress already appeared to have “spoken” in asking for 
the SEC to develop a universal retail standard.

– The DOL obviously disagreed.
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SEC Approves Regulation Best Interest and Related 
Rulemakings

 On June 5, 2019, the SEC voted 3-1 to adopt a package of 
rules, amendments and interpretations intended to:

– Improve the retail investor experience; and

– Provide greater clarity for investors regarding the differences in the 
roles of, and standards of conduct applicable to, broker-dealers 
and investment advisers.
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What Does Reg BI Accomplish?

 Raises the bar from the existing FINRA suitability standard and 
incorporates fiduciary principles.

 Adds meaningful new investor protections.

 Preserves investor choice and allows investors to continue to receive 
advice through the brokerage model, and allows broker-dealers to 
continue to receive commissions for executing transactions.

 Applies broadly to all retail customer accounts, including retirement 
accounts.

 Allows the primary federal securities regulatory agency – the SEC – to 
enforce a uniform standard, not only across the financial services 
industry, but also across the country.
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Reg BI – General Obligation

 Broker-dealers must:

– Act in the best interest of retail customers when making 
recommendations to them regarding any securities transaction 
or investment strategy involving securities (including account 
recommendations); and 

– Place the interests of the retail customer ahead of the financial or 
other interests of the broker-dealer (General Obligation).

 “Best interest” is not defined.

 Scienter would not be required to prove a violation of Reg BI.

 The SEC does not intend to provide for a private cause of action 
or rescission rights in the event of a violation.
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Reg BI – Recommendation Standard

 Reg BI’s General Obligation:  Institution cannot place the interests 
of the broker-dealer or representative ahead of the financial or 
other interests of the client.

 2016 DOL Fiduciary Rule’s Best Interest Contract (“BIC”): 

– Institution and representative may only make recommendations 
“without regard to the financial or any other interest of the institution, 
the financial representative . . . or any other person.”

 The SEC expressly rejected the “without regard to” standards adopted 
under the 2016 DOL Fiduciary Rule’s BIC Standard out of concern that 
such standards could be inappropriately construed to require a broker-
dealer to eliminate all of its conflicts (which is impossible).

 The SEC believed that its own formulation appropriately reflects the 
underlying intent of the “without regard to” formulation.
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Reg BI – Retail Customer

 A ‘‘retail customer’’ is a natural person, or the legal representative of such 
natural person, who:

– Receives personalized investment advice about securities from a broker-
dealer or investment adviser; and

– Uses such advice primarily for personal, family, or household purposes.

 Legal representatives” are non-professionals who are acting on behalf of 
natural persons, but who are not regulated financial services industry 
professionals retained by natural persons to exercise independent professional 
judgment (such as registered investment advisers, banks, trust companies, 
insurance companies, and their employees).

 No exception based on sophistication or net worth.

– Cf. “Institutional Exception” under 2016 DOL Fiduciary Rule.
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Dual-Registrants

 Reg BI does not apply to investment advice provided by a 
broker-dealer that is dually registered as an investment adviser 
(dual-registrant) when acting in its capacity as an investment 
adviser.

 A dual-registrant is an investment adviser solely with respect to 
accounts for which it provides advice and receives 
compensation that subjects it to the Advisers Act. 
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“Recommendation”

 The determination of whether there is a recommendation tracks 
longstanding FINRA guidance; no bright line test.

 Factors used in determining if there is a recommendation:

– Could the communication be viewed as a “call to action”?

– Would the communication influence the investor to trade a particular 
security or group of securities?

– How tailored is the communication to a specific customer or group of 
targeted customers?

 Communications providing general investor education or limited 
investment analysis tools would be excluded from the definition.

 Transactional and episodic; no ongoing obligation unless by contract.
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Implicit “Hold” Recommendations

 Broker-dealers will not be required to monitor accounts.

 However, if a broker-dealer agrees to provide the retail customer 
with specified account monitoring services, the SEC believes 
that agreement will result in buy, sell or hold recommendations 
subject to Reg BI, even when the recommendation to hold is 
implicit. 

 Some State proposals have a monitoring requirement.
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Reg BI – Four Components

 Reg BI’s General Obligation is satisfied only if each of the four 
specified component obligations are satisfied:

– Disclosure Obligation

– Care Obligation 

– Conflict of Interest Obligation

– Compliance Obligation

 Each of these elements requires further explanation and 
examination.
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Recommendations of Account Types and Rollovers

 NOTE:  The Care Obligation will apply to recommendations to:

– Roll over or transfer assets in a workplace retirement plan account to 
an IRA.

• FINRA Regulatory Notice 13-45 reminds firms of their responsibilities 
when recommending a rollover or transfer of assets in an employer-
sponsored retirement plan to an individual retirement account (“IRA”), or 
marketing IRAs and associated services,

– Open a particular securities account (e.g., brokerage or advisory). 

– Take a plan distribution for the purpose of opening a securities 
account.

 NOTE:  Contemporaneous (and evolving) DOL standards.
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Additional Rulemaking:  SEC

 Investment Advisers Act Interpretation:  Duty requires an adviser to serve the best 
interest of its client and that an adviser must not subordinate the client’s interest to 
its own interests.

 Form CRS: Designed to provide information to natural persons who are potential
clients of a broker-dealer or investment adviser.
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STATE FIDUCIARY INITIATIVES



State (and Other) Initiatives

 A number of States have finalized, proposed or are considering proposing 
rules that would create new state-level fiduciary duties for broker-dealers, 
including:

– Massachusetts   (effective– but enforcement date September 1, 2020)

– Nevada (proposed, but may become immediately effective if finalized).

– New Jersey (proposed—similar to originally proposed Massachusetts rule)

– Iowa (consideration delayed until Summer 2020)

– New York State:  New York DFS Regulation 187 (certain insurance products).

– Maryland  (Maryland’s Senate Finance Committee voted down efforts to impose 
a fiduciary duty on financial professionals). 

 Other:

– Certified Financial Planner Board of Standards:  New Standards of Conduct

– NAIC
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1861, 1942 or 2020?
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Commissioner Jackson’s Dissent at the SEC

 “I call on all of you who have been so crucial to this effort to keep fighting. 
Encourage investors to seek out true fiduciary advice from financial 
professionals who have chosen to hold themselves to higher standards than 
those we've set today.  Keep pushing for meaningful protections in the States 
who choose to give their citizens the best chance for a safe retirement.  And, 
most importantly, do not stop the critical work of advocating for the financial 
security of all Americans.”

 “But Regulation Best Interest is only the beginning . . . “

– Citing Winston Churchill, The Lord Mayor's Luncheon, Mansion House 
(November 10, 1942) ("Now this is not the end. It is not even the 
beginning of the end. But it is, perhaps, the end of the beginning.").
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Preemption?

 “The preemptive effect of Regulation Best Interest on any state 
law governing the relationship between regulated entities and 
their customers [will] be determined in future judicial 
proceedings.”
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Challenges

 Substantial operational challenges of operating a financial 
institution with a patchwork of conflicting State standards and 
rules.

 Highest common standard or ringfence?  Is ringfencing even 
possible?

 Could financial institutions eliminate or limit business in certain 
States?

 Opponents of State initiatives have suggested that the States 
defer to the uniform, nationwide, heightened, Reg BI – or at 
least give it a chance to become operable before acting.
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Overview of Rules: Massachusetts (Final)

 Key dates:

– Effective date: March 6, 2020 upon publication in the Massachusetts 
Register

– Enforcement date: September 1, 2020

 Only applies to broker-dealers and their agents; not to investment advisers and 
their agents.

 Existing suitability obligations will apply to any relationships or transactions 
expressly excluded from the new fiduciary standard.

 The final rule applies only to recommendations or advice about securities; and 
not about commodities or insurance products.

 The duty applies only during the period in which incidental advice is made to 
the customer; there is no ongoing duty absent an agreement to conduct 
ongoing monitoring.
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Massachusetts Rule Section 12.207 – New Fiduciary 
Duty for Broker-Dealers and Agents

 Non-exclusive list of practices by a broker-dealer or agent that will be 
deemed “unethical or dishonest conduct or practices” under Section 
110A of the statute:

– Failing to act in accordance with a fiduciary duty to a customer when 
providing investment advice or recommending an investment strategy, 
the opening of or transferring of assets to any type of account, or the 
purchase, sale, or exchange of any security.

– Failing to act in accordance with a fiduciary duty to a customer during 
any period in which the broker-dealer or agent:

• Has or exercises discretion in a customer’s account, unless the discretion 
relates solely to the time and/or price for the execution of the order;

• Has a contractual fiduciary duty; or

• Has a contractual obligation to monitor a customer’s account on a regular 
or periodic basis as determined by agreement with the customer.

 To meet the fiduciary duty, each broker-dealer or agent must adhere to 
duties of utmost care and loyalty to the customer.
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Massachusetts Rule – Duty of Care

 Duty of Care:

– The duty of care requires a broker-dealer or agent to use the care, 
skill, prudence, and diligence that a person acting in a like capacity 
and familiar with such matters would use, taking into consideration 
all of the relevant facts and circumstances. 

– A broker-dealer or agent must make reasonable inquiry, including:

• The risks, costs and conflicts of interest related to all 
recommendations made and investment advice given;

• The customer’s investment objectives, risk tolerance, financial 
situation and needs; and

• Any other relevant information.
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Massachusetts Rule – Duty of Loyalty

 The duty of loyalty requires a broker-dealer or agent to:

– Disclose all material conflicts of interest;

– Make all reasonably practicable efforts to avoid conflicts of interest, eliminate 
conflicts that cannot reasonably be avoided, and mitigate conflicts that cannot 
reasonably be avoided or eliminated; and

– Make recommendations and provide investment advice without regard to the 
financial or any other interest of any party other than the customer.

 Disclosure of conflicts will not alone satisfy the duty of loyalty.

 Presumed breach of the duty of loyalty if a broker-dealer or agent 
recommends an investment strategy, the opening of or transferring of 
assets to a specific type of account, or the purchase, sale, or exchange 
of a security, if the recommendation is made in connection with a sales 
contest.
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Massachusetts Rule – Duty of Loyalty

 Query how this will be operationalized. Consider the adopting release:

“The Division revised this portion of the Regulations from that which was in the
Proposal to clarify that not all conflicts must be avoided. Likewise, not
all conflicts must be eliminated. Accordingly, conflicts that arguably could be
avoided or eliminated do not need to be if it would not be reasonable for a
broker-dealer or agent to do so.”

“The Division recognizes that professionals who are in the business of
making recommendations on the purchase and sale of securities do so for
compensation. Arguably, this conflict cannot reasonably be avoided or
eliminated. Instead, the broker-dealer and agent may mitigate this
conflict by, for example, ensuring that the fee earned for the
recommendation is reasonable and complying with the remainder of the
fiduciary duty.”

“[As with the above discussion on “avoid, eliminate and disclose,” the “without
regard to” portion of the Rule] does not prohibit the existence of conflicts,
including the receipt of compensation in connection with making a
recommendation or providing investment advice. “
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Massachusetts Rule – ERISA Exemption

 Exempts ERISA plans (but not IRAs and similar arrangements subject to Section
4975 of the Internal Revenue Code), if the broker-dealer or agent is already
acting as an ERISA fiduciary.

 Where the broker-dealer or agent has a customer that is an IRA or the broker-
dealer or agent has a customer that is an ERISA plan where the broker-dealer is
not an ERISA fiduciary, the broker-dealer or agent would be “in scope.”

 The five-part test requires not only a “mutual agreement” between the parties
that the broker-dealer will provide “investment advice” but that, among other
things, the agreement be that the advice will serve “as a primary basis” for the
customer’s investment decision, and that it will be on a regular basis.

 Accordingly, even though the Massachusetts rule uses the term “fiduciary,” the
analysis under ERISA (and the Code) will continue to be facts and
circumstances driven.
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Massachusetts Rule – Compliance Considerations

 Review disclosures to determine if changes are needed to 
reflect Massachusetts rule

 Review conflicts in light of Massachusetts’ requirements

 Consider whether disclosures or agreements indicate that 
account monitoring will be provided and if updates are 
appropriate

 Identify and eliminate sales contests, implied or express quota 
requirements or other special incentive programs

 Update policies and procedures

 Training
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Overview of Rules: Nevada (Proposed)

 These regulations (unless pre-empted) would result in state-law fiduciary 
status—requiring a “best interest” standard—for broker-dealers that 
engage in many common brokerage activities, such as providing

– investment recommendations; 

– financial plans; and 

– analyses and reports regarding securities to customers.

 Broker-dealers and representatives are also presumed to be acting as 
fiduciaries and have the burden of proving they are not. 

 Dual-hatted broker-dealers and investment advisers would also be 
presumed to be acting as fiduciary investment advisers.

 Although in proposed form, unless an effective date is provided in the final 
regulation, the regulation could become effective immediately upon 
finalization.
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Overview of Rules: Nevada (Proposed)

 Includes recommendations on buying, selling and holding, and 
providing analyses and reports regarding a security, limited lists 
of securities, and advice regarding account types.

 Presumption that certain titles convey fiduciary status.

– Advisor/adviser, financial planner/consultant, retirement 
consultant/planner

– Note that this was considered in Massachusetts, but eliminated in 
the final rule.

 “Establishing a fiduciary relationship” with the client.
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Overview of Rules: Nevada (Proposed)

 Fiduciary obligation is ongoing, unless conditions of Episodic Duty 
Exemption are satisfied.  Conditions include:

– the client solicited the investment advice; 

– the client does not reasonably expect ongoing advice; and 

• QUERY:  How does one demonstrate that the facts and 
circumstances do not indicate that the client reasonably expects 
additional or ongoing advice?

– the institution and representative  does not use any of the titles 
listed on the prior slide that results in presumptive in fiduciary status.
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Overview of Rules: Nevada (Proposed)

 Broker-dealer sales representative, investment adviser or 
investment adviser representative may not: 

– Puts its own interest, other client’s interest, or the firm’s interest 
ahead of the client, or

– Fails to disclose all information regarding a potential conflict of 
interest.

 Proprietary products may be sold if:

– Conduct does not otherwise violate law or SRO rule, and

– Client advised that product is proprietary and of all risks associated 
with the product
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 Similar in scope and shape to proposals by Massachusetts.

 Does not adopt an episodic approach: “the fiduciary duty [in the 
brokerage account] shall be deemed an ongoing obligation to 
that customer.”

 Includes a “without regard to . . .” test (but without the language 
of the adopting release of Massachusetts).  

– Are principal transactions thus prohibited?

– Same concerns under the BIC Exemption

 Unclear whether applies only to citizens and residents of NJ.
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Overview of Rules: New Jersey (Proposed)



Overview of Rules: New Jersey (Proposed)

 Proposal requires that a recommended security or account type must 
be: “the best of the reasonably available options,” that any 
transaction-based fee received by the institution must be both 
“reasonable,” and “the best of the reasonably available fee 
options”

 No such “best of” standard exists under current federal securities 
laws, (or any other fiduciary law that imposes a similar standard, as 
far as we are aware).  
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