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Herbicides and Pesticides
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Plaintiffs’ Approach

• Types of experts:  Epidemiologist/Toxicologist, Medical 

doctor, Medical monitoring, Lab work, Environmental 

engineer

• Link health problems as directly as possible to pesticides

• Other considerations
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Defendants’ Approach

• Counter Plaintiffs’ experts

• Alternative causes

• Attack Plaintiffs’ experts with Daubert

• Compliance with government regulations/studies

• Other considerations
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Walsh v. BASF Corp., No. 1661 WDA 2016, 

Superior Court of Pennsylvania (May 2018)

• Reversed dismissal of wrongful death case filed by family of 

man who sprayed pesticides on a golf course for 40 years

• Trial court had excluded two of pltf’s experts who had linked 

the pesticides to leukemia and granted summary judgment

• Appeals court held:  “An expert’s ability to opine with a 

reasonable degree of scientific or medical certainty that 

exposure to a particular defective product substantially 

caused or contributed to the injury goes to the legal 

sufficiency of the expert testimony, not to whether the 

science is generally accepted.”

• “The literature and studies, in the aggregate, support the 

general acceptance of that principle [and this link has long] 

crossed the threshold from novel to general acceptance.”
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Williams v. Mosaic Fertilizer LLC, No. 17-

10894, 11th Cir. (May 2018)

• Affirmed dismissal of suit alleging that toxins from a factory 

caused medical problems in plaintiff

• Trial court had excluded pltf’s expert witness and granted 

summary judgment

• “Dr. Mink failed to meaningfully rule out other potential 

causes of Ms. Williams’ conditions and symptoms.  Indeed, 

one of the studies heavily relied upon by Dr. Mink 

determined that environmental factors and emissions by 

other facilities caused the vast majority of pollution in the 

area in which Ms. Williams lived.  Yet Dr. Mink never 

addressed how or even if he ruled out those other potential 

contributors in reaching his conclusion that Mosaic’s facility 

caused Ms. Williams’ alleged harms.”
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In re Roundup Products Liab. Litig., No. 3:16-

md-02741 (N.D. Cal.)

• In Aug. 2018, jury awarded $289 million in damages.

• Court:  “I think the plaintiffs’ experts’ opinions are shaky.  I 

think the evidence that glyphosate is currently causing non-

Hodgkin’s lymphoma in human beings is pretty sparse.  I 

admit that I have a difficult time understanding how an 

epidemiologist could conclude, in the face of all the 

evidence we heard and saw last week, that glyphosate is in 

fact causing non-Hodgkin’s lymphoma.”
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Roundup

• “I also question whether anyone could conclude that 

glyphosate is not causing non-Hodgkin’s lymphoma in 

human beings.  I think the only conclusion anyone could 

draw right now is we don’t know.”

• “My biggest takeaway is that epidemiology is a loosey-

goosey science and that it is highly subjective.”

• Said his role was not to decide this but “whether plaintiffs’ 

allegations are in the range of reasonableness”

• “And the courts tell us that even a shaky opinion can be 

admissible because . . . that expert will then be subject to 

cross-examination.  And the jury will get to hear all of the 

evidence, and decide who’s right and who’s wrong.”
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Roundup

• Concluded that the opinions “while shaky, are admissible.”

• “Given how close the question is at the general causation 

phase, the plaintiffs appear to face a daunting challenge at 

the next phase.  But it is a challenge they are entitled to 

undertake.”
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Roundup

• At trial, cancer doctor said that glyphosate was likely to 

blame for plaintiff’s cancer.

• “There was exposure to an agent that has been determined 

[to be] a human carcinogen.  So nobody could logically 

exclude this as a substantial factor.”
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Roundup

• Heavy reliance on WHO’s International Agency for Research on Cancer 

found the chemical was a “probably carcinogen” in 2015.

• Compare to EPA which found that glyphosate was not a likely carcinogen.

• Pltf had former director of Office of Risk Assessment Research at the Nat’l 

Institute of Environmental Health Sciences testify about this, and he said 

EPA’s determination was “amazingly wrong.”

• “I believe glyphosate is a human carcinogen.  I’m not absolute in my 

option, but I’d say the chance is 90 percent or higher.  I believe it’s highly 

probably that glyphosate causes cancer in humans, and non-Hodgkin 

lymphoma is the type of cancer we usually see.”

• Cross-exam revealed that this expert signed consulting contract with a 

law firm 9 days after WHO’s IARC issued its finding in 2015.
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Roundup

• Pltf also had a medical oncologist and cancer epidemiologist 

testify.

• “Within the scientific and academic cancer community, IARC 

is recognized as the main arbiter of what constitutes a 

carcinogen or a cancer-causing agent.  I would have trouble 

naming a second choice.”

• Also rebutted criticisms of IARC as thinking everything 

causes cancer, which pltf’s expert called “idiotic”

• But on cross-exam, conceded that what IARC does is very 

different from what regulators do.
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Roundup

• Defendant used Harvard professor of epidemiology.

• She testified that any statistical link in the data between 

glyphosate and non-Hodgkins lymphoma is caused by 

systemic biases in the data, such as the fact that data from 

farmers with cancer might have been exposed to multiple 

pesticides.

• Concluded that none of the studies support the finding that 

glyphosate is causally associated with non-Hodgins 

lymphoma.
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Climate Change Tort Cases

• String of unsuccessful suits 

– Connecticut v. AEP

– Comer v. Murphy Oil USA, Inc.

– Kivalina v. ExxonMobil

• Federal common law died in the Supreme Court

• Plaintiffs’ firms and NGOs planned next generation

• State claims, modeled on tobacco, MTBE suits

– Rhode Island

– Cities and counties in California, Colorado

– New York City

– Baltimore

– Fisherman’s Association
19



Climate Change Tort Cases

• New York City, San Francisco, Oakland dismissed

– Displacement, separation of powers, and foreign policy grounds

– All on appeal

• Litigation theories 

– Public and Private Nuisance

– Strict Liability (Failure to Warn & Design Defect)

– Negligence

– Trespass
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Climate Change Tort Cases

• Remedies  -

– Compensation for property damage/loss of business

– Abatement fund to pay for municipal infrastructure

– Punitive damages

– Disgorgement of profits

– Other injunctive relief (e.g., yearly declining CO2 cap)

• Plaintiffs’ Goals

– Put the companies out of business

– Effectively prohibit the sale of their product

What will expert discovery look like? 

(presuming cases are in federal court)
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Climate Change Tort Cases

• Plaintiffs’ expected experts (based on Juliana)

– James Hansen, background and history of climate change

– Global ice sheet loss, snowpack loss

– Sea level rise

– Ocean warming and acidification

– Extreme weather (hurricanes, fires, drought, floods)

– Species extinction, loss of coral reefs, biodiversity, etc.

– Psychological harm

– 100% renewable energy

– Economic costs of harms, adaptation, renewables

– “Lore” experts: conspiracies, funding outside groups, lobbying, 
public relations, “disinformation,” foreseeability
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Climate Change Tort Cases

• Defendants’ approach (Defense)

– Significant reputational considerations

– Careful selection of what evidence to oppose

• Evidence of Harms 

– Limit evidence of harms to the actual plaintiff

– Ensure that testimony on harm has sufficient “fit”

– Eliminate unfairly prejudicial testimony under Rule 403

• E.g., for Colorado, no glaciers, coral reefs, international 
refugees, or ocean acidification
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Climate Change Tort Cases

• Defendants’ approach (Defense) cont’d

• Lower carbon alternatives:

– Plaintiffs need this testimony for design defect claims

– Necessary opinions (and qualifications) include:

• Could the plaintiff rely on renewable fuels now? 

• Could it have relied on renewable fuels in the past?

• If so, when? At what cost? 

– Incredibly complex testimony that could not be credibly 
provided by a single witness

• A single witness will be easier to exclude

• Multiple interlocking witnesses require defendants to test 
qualifications, how they relied on other witnesses, etc.
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Climate Change Tort Cases

• Defendants’ approach (Defense) cont’d

• “Lore” experts 

– Summarize “facts” about the industry as expert opinion

• What the industry supposedly knew

• When did they supposedly know it

• How did they purportedly cover it up

– Mimic tobacco litigation strategy

– Arguably easiest to exclude under Daubert

• Not really an expert witness, not really a fact witness

• Expert “summary witnesses” are tricky

• No personal knowledge of facts 
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Climate Change Tort Cases

• “Lore” expert

• Testifies to the “mindset and motives” of defendants

• Unfairly prejudicial by giving selected evidence or 
interpretations of evidence “expert” credibility

• Risks mushing together facts for which there is evidence and 
those which are not established or inadmissible

• Further risk if discussing what “industry” knew or did, as 
opposed to individual defendants

• No real methodology for cross-examination
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Climate Change Tort Cases

• Defendants’ approach (Defense) cont’d

• Economics

– Opinions on cost of injuries

– Opinions on cost of remedies

– Daubert challenges will turn on methodologies employed

• Speculative assumptions

• Poor quality data

• Reasonable effort to obtain/confirm underlying data

• Data ignored

• “[T]oo great an analytical cap between the data and the 
opinion proffered”
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Climate Change Tort Cases

• Defendants’ approach (Offense)

• The utility of defendants’ conduct

• The benefits of fossil fuels over time

• May require multiple experts in history, economics, 
engineering, urban planning, etc.

– What were the benefits of the Industrial Revolution?

• Economic boom never before seen in human history

• Alleviation of poverty, extended lifespans

• Cheap energy, cheap food, cheap clothing, cheap transportation

• Not just fuel, but byproducts (plastics, drugs, dyes, materials, etc.)

• Are renewables possible without fossil fuels? 

– Testimony would need to be careful constructed 
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Climate Change Tort Cases

• Defendants’ approach (Offense) cont’d

• Lower carbon alternatives

– Economics: rebuttal of opinions on costs of injuries, 
remedies

– Engineering: limitations on solar, wind, geothermal, stored 
power 

• Urban planning and policy

– Actions taken by plaintiff to exacerbate claimed injuries

• Encouraging or insuring building on coast lines 

• Plaintiff’s own use and promotion of fossil fuels

• Permitting or other authorizations for refineries
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Airborne Toxins
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Plaintiffs’ Approach

• Types of experts:  Epidemiologist/Toxicologist, Medical 

doctor, Medical monitoring, Air modeler, Meteorologist, 

Property appraiser, Lab work, Environmental engineer

• General and specific causation

• Other considerations
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Defendants’ Approach

• Counter Plaintiffs’ experts

• Alternative causes

• Attack Plaintiffs’ experts with Daubert

• Compliance with government regulations/studies

• Other considerations
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Natural Resources Defense Council v. Illinois 

Power Resources Generating LLC, No. 1:13-

cv-01181 (C.D. Ill.) (Nov. 2018)

• Denied motion to exclude pltf’s air pollution expert

• Pltf’s expert opined that particulate matter “results in increased death and 

hospitalization,” that any amount can be harmful, and that the plant’s emissions 

“have resulted in a quantifiable number of deaths and hospital admissions”

• “Dr. Schwartz’s contested credentials include being the most cited author in the 

field of air pollution.”

• “The fact that this challenge is about the assumptions made by an expert rather 

than his methodology dictates the outcome. . . . It is not an unrealistic possibility, 

therefore, that all PM of the same size is equally toxic . . . Nor are his assumptions 

in the report contradictory.”

• Another criticism was that his risk analysis differs from his published work.

• “To the extent Dr. Schwartz’s assumption does not accord with his published works, 

it is a matter for cross-examination rather than the inquiry on admissibility.”
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United States v. Alabama Power, 

730 F.3d 1278 (11th Cir.)

• “The rules relating to Daubert issues are not precisely 

calibrated and must be applied in case-specific evidentiary 

circumstances that often defy generalization.”

• “Simply because a model cannot be presumed reliable in a 

specific context . . . does not mean that it is per se unreliable 

in that context.”
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United States v. Alabama Power, 

730 F.3d 1278 (11th Cir.)

• “Alabama Power may have a number of reasons why the 

Koppe–Sahu methodology should not be accepted as 

persuasive at trial, but it offers no persuasive argument to 

support the notion that Daubert and its progeny require all-

out exclusion of the expert testimony of Mr. Koppe and Dr. 

Sahu prior to trial. That the Koppe–Sahu model always 

predicts an increase in pollutant emissions as a result of 

increased unit availability is not a fatal Daubert flaw, as 

Alabama Power suggests, but rather a natural outcome of 

the model's deterministic nature. Although a court may 

certainly evaluate the mathematical rigor of a model, the 

possible existence of a more thorough, more complex 

model is not a basis for wholesale exclusion.”
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United States v. Alabama Power, 

730 F.3d 1278 (11th Cir.)

• Dissent:

• “What is true about the review of evidentiary issues in 

general applies with equal or even greater force to Daubert

issues in particular, an area where the abuse of discretion 

standard thrives. It is an area that involves, to quote Chief 

Judge Carnes' metaphor, a ‘heavy thumb—really a thumb 

and a finger or two—that is put on the district court's side of 

the scale....’”
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United States v. Alabama Power, 

730 F.3d 1278 (11th Cir.)

• Dissent:

• “That deference to the district court regarding Daubert evidentiary rulings 

is not idle dicta is established by research disclosing that, in the last five 

years, there have been 54 reported decisions of this court (13 

published opinions and 41 unpublished opinions) reviewing district 

court evidentiary rulings under Daubert, and the district court was 

reversed in only three of those cases. This does not mean, of course, 

that Daubert rulings in the district courts are altogether unreviewable, see 

Brown, 415 F.3d at 1266, but the rarity of reversals does signify an 

awareness that when it comes to managing the gate at Fed.R.Evid. 702, 

both this court and the Supreme Court have consistently emphasized 

the need to defer to the district court's discretionary gatekeeping 

decisions under Fed.R.Evid. 702 including, in particular, decisions 

involving reliability determinations. “[T]he law grants a district court 

the same broad latitude when it decides how to determine reliability 

as it enjoys in respect to its ultimate reliability determination.” 
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McMunn v. Babcock & Wilcox Power 

Generation Group, Inc., No. 15-3506 (3d Cir.)

• Affirmed dismissal of suit alleging that radiation emissions 

from plant led to cancer in 70-plus local residents

• Trial court granted summary judgment on the basis that, 

despite missing emissions data from the facility, plaintiffs’ 

experts had to estimate values to establish exposure and 

dose amounts

• “Without any ability to compare any plaintiff’s frequency, 

proximity, or regularity to any evidence showing that a given 

frequency, proximity, or regularity is correlated with any 

particular increase in risk—let alone the ability to perform 

the ideal comparison between dose and the dose-

responsiveness of a given illness—the jury would be 

engaging in rank speculation.”
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Hydraulic Fracturing Tort Cases

• Relatively limited in number, diverse in nature

• Common subjects

– Drinking water well contamination

– Air emissions

– Seismic activity/ vibration

– Light or noise

• Common claims

– Nuisance

– Negligence

– Trespass

– Strict liability

– Medical monitoring
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Hydraulic Fracturing Tort Cases

• Plaintiffs’ expected experts (variable based on 
allegations of air, water, or seismic activity)

• Well water contamination

– Hydrologist/ hydrogeologist

– Medical doctor and/or toxicologist

– Engineer (cementing, casings, operational practices, well 
bore integrity, abnormally dangerous activity)

• Air emissions 

– Air modeler (optional)

• Seismic Activity

– Geologist
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (defense)

• Well water contamination

– Make sure experts connect all of the dots from well to well

• Expert 1 must testify to lack of well integrity (release)

• Expert 2 must testify to flow of methane/ chemicals through aquifer 
to plaintiff well(s)

• Search for assumptions or counter-factual links

• Make sure expert considers other gas wells in the area

• Consideration of biogenic sources

– Make sure doctor or toxicologist identifies chemical used 

• Scattershot listing of potential chemicals used should not be enough 
for specific causation
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (defense) cont’d

– Medical witness should identify chemical concentration in HF 
fluid and in water sampling 

– Rule our pre-existing health conditions

• Air emissions

– Air modeling by plaintiffs can be helpful, but not necessary

– Percipient witnesses could testify about smoke, odors

– Similar issues for medical witnesses: link chemical emitted to 
claimed injuries to establish general and specific causation

– Rule out pre-existing conditions
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (defense) cont’d

• Seismic activity

– Geologist should identify the existence of tremors

– Pinpoint cause/ location of tremors

– Geologist should rule out other potential area sources

• Other gas or oil wells

• Injection wells 

• Natural causes

– Consider any evidence of pre-existing foundational damage
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (defense) cont’d

• Noise/ odors/ light/ dust, etc.

– Existence or presence of these is likely within lay experience

– Look for any links in chain that may require expert testimony

• Industrial area may need expert testimony to identify source among 
multiple possible sources
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (defense) cont’d

• Water or seismic-related claims

• Strict liability claims – Restatement (Second) Torts § 520

– Six factor test, many should require expert testimony

• (a) High degree of risk of harm

• (c) inability to eliminate risk by reasonable care

• (d) not a matter of common usage

• (e) activity inappropriate for area

– Ely v. Cabot Oil – expert testified on possible failings, not how 
fluid migration can occur even with proper construction (c)

– Court held that state permitting defeated (e)
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (offense)

• Well water contamination claims

– Engineering testimony on well bore integrity

• No deterioration of cementing, casing

• This alone can kill the claim

– Hydrologist/ hydrogeologist testimony on groundwater flow, 
time to travel to plaintiff’s wells

• Water sampling results

• Concentrations of chemicals in HF mix vs. aquifer

• Other potential sources

– Toxicological testimony on nature of chemicals used in HF

• General causation at concentrations present
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (offense)

• Air emission claims

– Air modeling may be helpful depending on distance

– Expert testimony re: presence or nature of pollutants

• E.g., H2S levels may be too low to produce “rotten egg” smell

• Testimony of alternative sources (e.g., septic system)

• Seismic Activity

– Geologist: timing, location, and magnitude of tremors

– Structural engineering testimony on whether low level tremors 
could cause foundational damage

• Testimony on pre-existing damage

• Testimony on alternate causes (e.g., poor construction)
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Hydraulic Fracturing Tort Cases

• Defendant’s approach (offense)

• Strict liability claims

– Engineer and/or hydrologist testimony on risk of harm from HF

– Engineering testimony on ability to eliminate risks through 
reasonable care

• Industry standards for well completion

• Cement quality

• Operational practices

• Thousands of HF wells across the country with very little 
documentation of water contamination or inducted seismicity

48



Trends/Issues Related to Daubert’s 

Application in Recent Litigation 
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Daubert v. Merrell Dow Pharmaceuticals

509 U.S. 579 (1993)

• Factors courts may consider when ruling on a Daubert 

motion:

– Whether the technique was tested in actual field conditions

– Whether the technique has been subjected to peer review and 

publication

– The known or potential rate of error

– Whether standards exist for the control of the technique’s 

operation

– Whether the technique has been generally accepted within the 

relevant scientific community
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Success of Daubert Challenges

• In a 2010 report of 6,141 Daubert challenges to witnesses 

from all fields in both federal and state courts, it concluded 

that the success rate of challenges was 45% for either 

complete or partial exclusion.

• Attempts to completely preclude an expert were successful 

25% of the time.

• A trial court’s rulings on Daubert motions were affirmed 87% 

of the time.

• There were more than three times as many Daubert

challenges in 2010 as they were in 2000.
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Daubert Empirical Findings

• 71% of Daubert motions are filed by defendants

• In almost half of cases, multiple Daubert motions are made.

• 31% of Daubert motions target medical experts.

• 24% target engineering/technical/environmental experts.

• Defendants are more likely to win Daubert motions than 

pltfs.

• Overall, parties win about 22% of Daubert motions in full.  

Defendants partially win 53%, while plaintiffs partially win 

45%.

• In tort cases, Defendants win 30% in full, and 52% in part.  

Plaintiffs however win in full only 16% and in part 37%.
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Daubert Empirical Findings

• When a Daubert motion is granted for a pltf, their overall win 

rate is 42% versus 29% when their motions are denied.

• When a Daubert motion is granted for a defendant, then the 

defendants win 75% of the time, but only 69% of the time 

when their motions are denied.

• Within 100 days of a Daubert ruling, more than half of the 

cases ended in settlement or summary judgment.  

• Source:  Judicial Treatment of Daubert Motions:  An 

Empirical Examination, by James C. Cooper (George Mason 

Law)
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Trend # 1 –

Sharp Split on Methodological Flaws

• Three Courts of Appeals have recently held that minor 

methodological flaws go to the weight of the evidence, not 

the admissibility, and do not require exclusion of the 

opinions.

• SQM North America Corp. v. City of Pomona, 750 F.3d 1035 

(9th Cir.)

– “A minor flaw in an expert’s reasoning or a slight modification of 

an otherwise reliable method does not render expert testimony 

inadmissible.”

– “A more measured approach to an expert’s adherence to 

methodological protocol is consistent with the spirit of Daubert 

and the Federal Rules of Evidence:  there is a strong emphasis 

on the role of the fact finder in assessing and weighing the 

evidence.”
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Trend # 1 –

Sharp Split on Methodological Flaws (cont.)

• Johnson v. Mead Johnson & Co., 754 F.3d 557 (8th Cir.)

– Found that it was acceptable that the PFGE test at issue only 

used one enzyme rather than the CDC standard of two or three

– Found that the district court went too far by weighing the experts’ 

conclusions instead of focusing only on methodology

• Manpower Inc. v. Ins. of Penn., 732 F.3d 796 (7th Cir.)
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Trend # 1 –

Sharp Split on Methodological Flaws (cont.)

• In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 745 (3d Cir. 

1994) (holding that “any step that renders the analysis 

unreliable . . . renders the expert’s testimony inadmissible.  

This is true whether the step completely changes a reliable 

methodology or merely misapplies the methodology.”)

• Amorgianos v. Nat’l R.R. Passenger Corp., 303 F.3d 256 (2d 

Cir. 2002)

• Tamraz v. Lincoln Electric Corp., 620 F.3d 665 (6th Cir. 2010)

• Attorney General of Oklahoma v. Tyson Foods, Inc., 565 

F.3d 769 (10th Cir. 2009)
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Trend # 2 –

Courts focusing on differential etiologies

• Johnson v. Mead Johnson & Co. LLC (8th Cir.) = reversing 

district court’s exclusion of experts; held that even without 

ruling out all possible alternative explanations, the experts’ 

opinions were reliable enough)
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Trend # 2 –

Courts focusing on differential etiologies

• Cooper v. Takeda Pharmaceuticals America, Inc., Cal. App. 

(unpublished)

– reversed trial court decision that struck the testimony of pltfs’ 

experts who did not rule out all other possible causes of a man’s 

bladder cancer

– said that there needs to be “something more than bare 

conceivability or plausibility of other causes” for a court to find an 

expert’s opinion to be speculative

– “by requiring that the expert rule out all other possible causes for 

Jack Cooper’s bladder cancer, even where there was no 

substantial evidence that other such causes might be relevant, 

the court exceeded the proper boundaries of its gatekeeping 

function in determining the admissibility of the complex scientific 

testimony.”
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Trend # 2 –

Courts focusing on differential etiologies

• C.W. v. Textron, Inc., (7th Cir.) = district court excluded pltf’s 3 

experts; COA affirmed

• District court found that expert’s reliance on differential etiology 

failed to meet Daubert because he “failed to connect the dots 

between the scientific studies he analyzed and the opinions that 

he offered” == the studies he relied upon failed to establish that 

vinyl chloride, at the dose and duration relevant to the case, could 

cause the problems that plaintiffs experienced or claimed they 

were likely to experience; COA said “This approach is not the stuff 

of science.”

• “Without the benefit of analogous studies and an acceptable 

method of extrapolation, Dr. Byers . . . is forced to take a leap of 

faith in pointing to vinyl chloride as having the capacity to cause 

the injuries (and risk of injury) to [plaintiffs].  The district court ably 

performed its gatekeeper role in shielding the jury from this leap.”
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Trend # 2 –

Courts focusing on differential etiologies

• Chapman v. Procter & Gamble Distributing LLC, 766 F.3d 1296 

(11th Cir.)

• affirmed trial court exclusion of pltf’s specific  causation expert 

which were based on a differential etiology

• held that differential etiology is “a scientifically accepted 

methodology” but the pltf’s expert “did not follow it”.  This etiology 

requires the expert to “compile a comprehensive list of hypotheses 

that might explain a plaintiff’s condition” and then “provide reasons 

for rejecting alternative hypotheses using scientific methods and 

procedures and the elimination of those hypotheses must be found 

on more than subjective beliefs or unsupported speculation”; found 

that the pltf’s expert in Chapman “failed to consider obvious 

alternative causes” for the pltf’s condition and instead “pursued his 

view that zinc-associated copper deficiency was responsible” 

without providing any legitimate reason for ruling out other 

potential causes
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Trend # 2

• Canary v. Medtronic, Inc., 2018 U.S. Dist. LEXIS 192794, at 

*2 (E.D. Mich. Nov. 13, 2018)

• denying summary judgment in case where pltf produced no 

causation opinion from an expert and relied only on treating 

doctors

• Defendants had two causation experts, but court noted that 

they “did not eliminate the possibility that it could have done 

so [caused the injury at issue]”
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Trend # 2

• Larson v. Abbott Labs, Inc., 2018 WL 3479236 (Md. Ct. 

Spec. App. July 19, 2018) 

• Affirming grant of summary judgment for defendant

• There “is sound scientific reasoning to suggest [the drug’s 

immunosuppressive effect] could be a factor, but it falls 

short of showing with any degree of reliability that it is a 

factor, much less a substantial contributing cause” of the 

plaintiff’s injury.” (emphasis in original)
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Trend # 3 – Early Daubert challenges in class 

actions

• Comcast Corp. v. Behrend, No. 11-864, 2013 BL 80435 

(U.S. March 27, 2013) (courts must look at the merits issues 

when deciding class certification)

• Wal-Mart Stores v. Dukes, 132 S. Ct. 320 (2011) (held that 

prior to certifying a class action, the trial court should 

engage in a rigorous review of all relevant issues)

• American Honda Motor Co. v. Allen, 600 F.3d 813, 815-16 

(7th Cir. 2010) (held that where it is “critical to class 

certification” a court “must perform a full Daubert analysis 

before certifying the class”)
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Comcast v. Behrend

• Holding: The class action brought by respondents, 

subscribers to the cable television services provided by 

petitioner, was improperly certified under Federal Rule of 

Civil Procedure 23(b)(3), which requires a court to find that 

the “questions of law or fact common to class members 

predominate over any questions affecting only individual 

members,” because the Third Circuit erred in refusing to 

decide whether the class’s proposed damages model could 

show damages on a classwide basis. Under proper 

standards, the model was inadequate, and the class should 

not have been certified. 

• Judgment: Reversed, 5-4, in an opinion by Justice Scalia on 

March 27, 2013. 
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Daubert and Class Actions

• Sali v. Corona Reg’l Med. Ctr., 889 F.3d 623 (9th Cir. 2018)

• Reversed denial of class certification

• Held that a plaintiff’s evidence “in support of class 

certification . . . need not be admissible.”

• Result is a circuit split

66



Daubert and Class Actions

• In re Blood Reagents Antitrust Litig. (3d Cir.)

– Vacated class certification in an antitrust case

– Held that when a pltf relies on expert testimony to satisfy the 

requirements of Fed. R. Civ. P. 23, that testimony is subject to 

scrutiny under Daubert

– 3rd Circuit had previously permitted use of expert evidence at the 

class cert stage if that evidence could later “evolve” into an 

admissible form, but in this case, Court said that the prior 

standard had been overturned by Comcast 

– Joined three other Circuit Courts of Appeal that have held this:

– Messner v. Northshore Univ. HealthSystem, 669 F.3d 802 (7th

Cir. 2012)

– In re Zurn Pex Plumbing Prods. Liab. Litig., 644 F.3d 604 (8th Cir. 

2011)

– Ellis v. Costco Wholesale Corp., 657 F.3d 970 (9th Cir. 2011)
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Coleman v. Union Carbide, 

No. 110366 (S.D. W. Va.)

• Refused to certify proposed Plaintiff classes in a toxic 

exposure case because it addressed Daubert challenges at 

the class certification stage and found the expert testimony 

on which plaintiffs relied to be inadmissible

• Court found that the experts’ opinions were not based on 

sufficient facts or data and questioned their methodology
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Parko v. Shell Oil Co., 

739 F.3d 1083 (7th Cir.)

• Reversed trial court’s certification of a class of Illinois 

residents who claimed a refinery leaked toxic chemicals into 

their water supply

• Court found that the trial court had taken the plaintiffs’ 

promise of future evidence at face value and should have 

researched the soundness of their methodology.

• “Nothing is simpler than to make a unsubstantiated 

allegation.  The judge should have investigated the 

realism of the plaintiffs’ injury and damage model in 

light of the defendants’ counter arguments and to that 

end should have taken evidence.”
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Parko v. Shell Oil Co., 

739 F.3d 1083 (7th Cir.)

• “For if the defendants are right, there is no common issue, only 

individual issues that will vary from homeowner to homeowner: is 

there benzene in the groundwater beneath his home at a level of 

concentration that if the groundwater were drunk would endanger 

health (and is there any possibility it would enter the water supply); 

what is the source of the benzene in the groundwater beneath a 

given home (that is, who is the polluter who caused the 

groundwater to become polluted); could the presence of the 

benzene in that concentration cause any other form of harm; has 

the presence of the benzene reduced the value of his property; if 

so, how great has the reduction been. It is difficult to see how 

these issues can be managed in the class action format. But in 

any event they must be engaged by the district judge before 

he can make a responsible determination of whether to certify 

a class.” 70



Trend # 4 –

Courts are focusing on testing

• Chapman v. Procter & Gamble Distributing LLC, 766 F.3d 

1296 (11th Cir.) = “Taking everything together, there is 

enough data in the scientific literature to hypothesize 

causation, but not to infer it.  Hypotheses are verified by 

testing, not by submitting them to lay juries for a vote.” 

(holding that cannot get to a jury with an untested theory)
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Testing

• In re Mirena IUS Levonorgestral-Related Prods. Liab. Litig., 

2018 WL 5276431 (S.D. N.Y. Oct. 24, 2018)

• Excluded epidemiologist because he “has not tested his 

theory.  He has not subjected it to peer review or had it 

published”

• Also criticized methodology:  “it is imperative that experts 

who apply multi-criteria methodologies . . . rigorously explain 

how they have weighted the criteria.  Otherwise, such 

methodologies  are virtually standardless and their 

applications to a particular problem can prove unacceptably 

manipulable.  Rather than advancing the search for truth, 

these flexible methodologies may serve as vehicles to 

support a desired conclusion.” 72



Other considerations –

Courts are focusing on testing (cont.)

• Tumlinson v. Advanced Micro Devices, Inc., (Del.)

• “One of the Daubert factors is whether the expert’s hypothesis is testable. Although 

agreeing it is not necessary to “expose humans to harmful chemicals for a 

controlled, clinical experiment,” even Dr. Frazier acknowledged that “‘in designing a 

proper epidemiologic study, it is important to properly define the characteristics of 

the group being studied.’” Dr. Frazier was unable to identify which specific 

chemicals, either individually or in combination, caused the Plaintiffs’ “very different” 

birth defects.”

• ”Dr. Frazier also failed to distinguish between the Plaintiffs’ differing work 

environments and how those environments may have impacted exposure levels. 

The trial court concluded that Dr. Frazier’s opinion, though not required to actually 

be tested, lacked the specificity required to pass muster under Daubert’s 

“testability” factor. The trial court did not abuse its discretion in so concluding. The 

testability factor alone, however, is not dispositive of a Daubert reliability analysis.”
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Lemmerman v. Blue Cross Blue Shield of Wisconsin, 

713 F. Supp.2d 791 (E.D. Wis.)

• Court granted motion to exclude two plaintiff experts

• Court found that simply reading data sheets and labels to 

support a conclusion that a substance had explosive 

propensities was not enough; instead, testing on the 

substance or citation to studies or literature supporting that 

fact were required.

• Court also found that the expert did not deal with an obvious 

alternative explanation for the alleged explosion.
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Trend # 5 –

Courts requiring a close connection between 

the opinions at issue and the data/studies 

relied on

• Chapman v. Procter & Gamble Distributing LLC, 766 F.3d 

1296 (11th Cir.)

– Pltfs argued that their theory was generally accepted because 

studies showed that excessive zinc can cause copper deficiency 

which can lead to injury

– Court affirmed the trial court’s determination that this was 

insufficient because it did not “show that the zinc compounded in 

Fixodent” is generally recognized to cause the type of 

neurological injury allged by plaintiff

– Held that must produce support that is specific to the cause at 

issue
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Trend # 5 –

Courts requiring a close connection between 

the opinions at issue and the data/studies 

relied on (cont.)

• Anderson v. TMI Inc., (Del.)

– Affirmed exclusion of experts because the studies relied on by 

the experts “simply do not support their opinions and do not fit 

the case”

– Noted that the experts were unable to point to unpublished 

scientific studies demonstrating a link and instead relied on 

inapposite studies or untested extensions of such studies.  
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Trend # 6 –

Courts are focusing on the dose-response 

relationship

• In re Denture Cream Prod. Liab. Litig. (S.D. Fla.) = excluded 

plaintiffs’ experts in part because their opinions made no mention 

of the dose-response relationship

• Chapman v. Procter & Gamble Distributing LLC, 766 F.3d 1296 

(11th Cir.) (excluded plaintiffs’ experts in part based on their failure 

to discuss the dose-response relationship; says that “the 

relationship between dose and effect . . . is the hallmark of basic 

toxicology and is the single most important factor to consider in 

evaluating whether an alleged exposure caused a specific adverse 

effect”)

• Burst v. Shell Oil Co., 2015 WL 2341594 (E.D. La.) = excluded pltf 

experts holding that the expert’s methodology and calculations 

were unreliable because the expert relied “solely on self-reported 

symptoms” from witnesses and had “failed to validate his results 

against scientific literature measuring actual exposure levels.” 77



Nonnon v. City of New York

• Recently, the New York appellate division partially affirmed a 
denial of defendant’s summary judgment motion in a case 
involving toxic landfill seepage and alleged cancer clusters. 

• The Nonnon court stated that it is “not always necessary for a 
plaintiff to quantify exposure levels precisely” and said that “so 
long as plaintiff’s experts have provided a scientific expression of 
plaintiff’s exposure levels, they will have laid an adequate 
foundation for opinions on specific causation.”

• While there was no indication that plaintiffs’ experts actually knew, 
let alone “scientifically expressed” the individual exposure levels, 
the court found that plaintiff’s proximity analysis study permitted an 
inference that plaintiffs’ diseases were more likely than not caused 
by substances from the landfill. 

• The Nonnon court ultimately held that “criticisms of [an expert’s] 
analysis go to the weight of the evidence and should 
therefore be the subject of cross-examination at trial” rather 
than serve as grounds for pretrial exclusion of the expert.
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Kochera v. Gen. Elec. Co. (S.D. Ill.)

• Refused to exclude expert who relied on any exposure 

theory

• Held that even if a causation expert relied on the every 

exposure theory in the asbestos case, “such reliance would 

not render his testimony inadmissible”

• Allowed expert to hold that every exposure to asbestos that 

is non-trivial contributed to the injury
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Trend # 7 – Peer review

• In re Zoloft Prods. Liab. Litig (E.D. Pa.)

– Excluded testimony of general causation experts because their 

opinions had never been published in peer-reviewed journals)
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Peer Review

• In re Mirena IUS Levonorgestral-Related Prods. Liab. Litig., 

2018 WL 5276431 (S.D. N.Y. Oct. 24, 2018) (rejecting 

expert’s reliance on “repudiated” open access journal article 

by author that did not disclose retention as a plaintiff’s 

litigation expert)
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Tumlinson v. Advanced Micro Devices, Inc., 

(Del.)

• “A second reliability factor contemplated by Daubert is whether the 

expert’s methods were subject to the rigors of peer review and publication. 

The trial court recognized that “[Dr. Frazier] ha[d] found reliable 

foundational studies” that were subjected to peer review.   The trial court 

interpreted Dr. Frazier’s methodology to be that “because her personal 

opinion was formed by synthesizing peer reviewed foundational studies, 

that is as strong as if her opinion was peer reviewed.”   In rejecting Dr. 

Frazier’s methodology, the trial court noted the importance of a 

layered reliability analysis, which requires that an expert’s opinion, 

even if based on reliable, peer-reviewed sources, demonstrate 

independent indicia of reliability.”

• ”Plaintiffs contend that Dr. Frazier’s methods were peer reviewed (and 

therefore reliable) because “three prominent expert physicians and 

scientists endorsed Dr. Frazier’s opinions.”   But, nothing in the record 

indicates that Dr. Frazier submitted her methods and conclusions to 

any scientific journal or publication for review before this litigation. 

That three other experts “endorsed” Dr. Frazier’s opinions—in the midst of 

ongoing litigation—does not constitute “peer review” as envisioned by 

Daubert.” 82



Tumlinson v. Advanced Micro Devices, Inc., 

(Del.)

• “Courts also frequently consider, as did the trial court, whether the 

expert opinion was formed outside of litigation. Plaintiffs argue that 

the generic label of “conclusions developed for litigation” “could be 

leveled against virtually any expert.” To be sure, every trial expert 

witness will necessarily form an opinion or draft a report for 

purposes of litigation. What is important, however, is whether 

the opinion or conclusion offered in litigation is consistent 

with, or based on, the expert’s research and experience 

developed outside the litigation context. Here, the trial court 

discounted the expert testimony’s reliability because “Dr. Frazier’s 

findings were made for this litigation.”   We find no reason to reject 

that conclusion.”
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In re Olson

348 Wis.2d 263 (Wis. App.) (unpublished)

• “The trial court properly exercised its discretion in assigning 

greater weight to Dr. Fixmer's testimony. She established her 

credentials and specialized training and testified about the use of 

extrapolation by other experts in the field. While Dr. Fixmer 

acknowledged that the Doren method is the subject of 

considerable debate, WIS. STAT. § 907.02 (2009–10) does not 

require that expert testimony be allowed only if verified by 

published, peer-reviewed articles. The fact that Dr. Doren's 

extrapolation method is debated in psychological circles 

does not render it inadmissible “junk science.” “When more 

than one reasonable inference can be drawn from the credible 

evidence, the reviewing court must accept the inference drawn by 

the trier of fact.” State v. Peppertree Resort Villas, Inc., 2002 WI 

App 207, ¶ 19, 257 Wis.2d 421, 651 N.W.2d 345.
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Strategies for presenting and defending 
Daubert challenges
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