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Today’s faculty features:

Kim Boyer, Attorney, Boyer Law Group, Las Vegas

David P. Pollan, Attorney, The Pollan Law Firm, Atlanta

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.



Conference Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the + sign next to “Conference Materials” in the middle of the left-
hand column on your screen   hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 
PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.



Continuing Education Credits FOR LIVE EVENT ONLY

For CLE purposes, please let us know how many people are listening at your 
location by completing each of the following steps: 

• Close the notification box

• In the chat box, type (1) your company name and (2) the number of 
attendees at your location

• Click the SEND button beside the box



Tips for Optimal Quality

S d Q litSound Quality
If you are listening via your computer speakers, please note that the quality of 
your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory and you are listening via your computer 
speakers, you may listen via the phone: dial 1-866-873-1442 and enter your PIN 
when prompted  Otherwise  please send us a chat or e mail when prompted. Otherwise, please send us a chat or e-mail 
sound@straffordpub.com immediately so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen, 
press the F11 key againpress the F11 key again.
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Deficit Reduction Act of 2005Deficit Reduction Act of 2005 

• Medicaid Transfer of Asset RulesMedicaid Transfer of Asset Rules
– Section 6011(a) of the Deficit Reduction Act 
(DRA); PL 109‐171 amends section(DRA); P.L. 109 171, amends section 
1917(c)(1)(B)(i) of the Social Security Act (the Act). 
The amendment provides that for any transfer of 
assets made on or after the date of enactment of 
the DRA (February 8, 2006), the look‐back period 
i 60 his 60 months. 
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Deficit Reduction Act of 2005Deficit Reduction Act of 2005 

• Section 6011(b) of the DRA amends sectionSection 6011(b) of the DRA amends section 
1917(c)(1)(D) of the Act to change the start 
date of the penalty period which is the perioddate of the penalty period, which is the period 
during which an individual is ineligible for 
Medicaid payment for long term care servicesMedicaid payment for long term care services 
because of a transfer of assets for less than 
fair market valuefair market value. 
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Pre‐Deficit Reduction Act of 2005Pre Deficit Reduction Act of 2005 

• Prior to the amendment, the penalty period , p y p
began either in the month of transfer, or at State 
option, in the month following the month of 
transfer Prior law resulted in some individualstransfer. Prior law resulted in some individuals 
being able to calculate the length of the penalty 
period that would result from an asset transfer 
d id th lt b t l i fand avoid the penalty by not applying for 

Medicaid coverage of institutional level care (or 
at State option, certain care provided to non‐p , p
institutionalized individuals) until the expiration 
of that time period 
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Pre‐Deficit Reduction Act of 2005Pre Deficit Reduction Act of 2005 

Partial Month TransfersPartial Month Transfers 

•Prior to enactment of the DRA, States had the option to impose
penalty periods for transfers in a month that were less than the State'spenalty periods for transfers in a month that were less than the State s
average monthly cost to a private patient of nursing facility services in
the State, or to impose no penalty period for such “partial month”
transfers.
•Some States elected not to impose a penalty for transfers made
within a month that were under a certain threshold e.g., $500.
•In States that elected to impose no penalty period for such partial

th t f i di id l bl t t f t l thmonth transfers, individuals were able to transfer amounts less than
the average monthly cost of nursing facility services in successive
months, but never incur a penalty.
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Post‐Deficit Reduction Act of 2005Post Deficit Reduction Act of 2005 

• Section 6016(a) of the DRA amended section 1917(c)(1)(E)
of the Act, to add a new subsection (iv) that prohibits a
State from rounding down or otherwise disregarding any
fractional period of ineligibility.

• The result is that States are now required to impose penalty
periods even in the case of smaller asset transfers, where
the period of ineligibility would be less than a full month. In
i i lti h t f if th l l ti fimposing penalties on such transfers, if the calculation of
the penalty period produces a fractional amount, the
penalty must include a partial month disqualification based
upon the relationship between that fractional amount andupon the relationship between that fractional amount and
the monthly nursing home rate used to calculate the
penalty period.
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Deficit Reduction Act of 2005Deficit Reduction Act of 2005 

• For transfers of assets made on or after February y
8, 2006, the period of ineligibility will begin with 
the later of: 

The first day of a month during or at State option the– The first day of a month during, or at State option the 
month after which, assets have been transferred for 
less than fair market value; or 
Th d t hi h th i di id l i li ibl f di l– The date on which the individual is eligible for medical 
assistance under the State plan and is receiving 
institutional level of care services (based on an 
approved application for such services) that were itapproved application for such services) that, were it 
not for the imposition of the penalty period, would be 
covered by Medicaid. 
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Post‐Deficit Reduction Act of 2005Post Deficit Reduction Act of 2005 

• The penalty period cannot begin until the expiration of any
existing period of ineligibility.

• The penalty period will continue to run for the number of
months determined by dividing the total value of assets
transferred within the look‐back period by the State's
average monthly cost to a private patient of nursing facility
services in the State, or at the option of the State, in the

it i hi h th i di id l i i tit ti li dcommunity in which the individual is institutionalized, as
under present law.

• Once the penalty period is imposed, it will not be tolled
(i ill t b i t t d t il d d) b t(i.e., will not be interrupted or temporarily suspended), but
will continue to run even if the individual subsequently
stops receiving institutional level care.
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Treatment of Loans and Notes and 
f fTransfer of Assets

• Section 6016(c) of the DRA amended section 1917(c)(1) of
the Act by adding a new subparagraph (I) containing
additional rules related to the purchase of promissory
notes or loan instruments. With respect to the transfer of

t th t t ( d fi iti f “ t ” t tiassets, the term assets (see definition of “assets” at section
1917(e)(1) of the Act) includes funds used to purchase a
promissory note, loan or mortgage UNLESS all of the
following criteria are met:following criteria are met:
– The repayment term must be actuarially sound;
– Payments must be made in equal amounts during the term of

the loan with no deferral of payments and no balloon payments;the loan with no deferral of payments and no balloon payments;
and

– The promissory note, loan or mortgage must prohibit the
cancellation of the balance upon the death of the lender.p
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Treatment of Life Estate InterestTreatment of Life Estate Interest

• Section 6016(d) of the DRA amended section( )
1917(c)(1) of the Act by adding a new subparagraph (J).

• This amendment provides that unless an individual
h i lif t t i th i di id l ’ hpurchasing a life estate in another individuals’ home

actually resides there for a period of at least one year
after the date of purchase, the transaction should bep
treated as a transfer of assets.

• The amount of the transfer is the entire amount used
to purchase the life estate This amount should not beto purchase the life estate. This amount should not be
reduced or prorated to reflect an individuals’ residency
for a period of time less than a year.
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Undue HardshipUndue Hardship

• Establishment of Procedures
– Section 6011(d) of the DRA requires that each State
provide a hardship waiver process in accordance with
section 1917(c)(2)(D) of the Act Previously the State wassection 1917(c)(2)(D) of the Act. Previously the State was
required to establish procedures for determining undue
hardship, but the criteria, notice, and appeal requirements
were not specifically addressed in the statutewere not specifically addressed in the statute.

– Under the DRA, undue hardship exists when application of
a transfer of assets penalty would deprive the individual‐‐‐

f d l h h h d d l' h l h l f ld b• of medical care such that the individual's health or life would be
endangered; or

• of food, clothing, shelter, or other necessities of life.
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ExampleExample

• On January 1st, 2011, Jane Smith transfers hery , ,
home with a fair market value of $200,000.

• On December 29th, 2015, Jane has a stroke and
after a hospital stay of two days transfers to aafter a hospital stay of two days, transfers to a
skilled nursing facility.

• She is not eligible for Medicare SkilledShe is not eligible for Medicare Skilled
Rehabilitation because she did not have a
qualifying stay in a hospital and as a result her
family is advised to file for Medicaid for nursingfamily is advised to file for Medicaid for nursing
home reimbursements for the cost of her long‐
term care.
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Example (cont’d)Example (cont d)

• Jane’s level of care for nursing facility placement wasg y p
approved by the state; and,

• Her gross income is less than the income cap for
h d d dnursing home Medicaid; and,

• Her countable assets are within the resource
allowances for a single personallowances for a single person.

• The state agency issues a determination on her
application for medical assistance and assesses app
transfer of asset penalty of 40.67 months to
commence with the month of application.
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Example (cont’d)Example (cont d)

Wh t h d???•What happened???
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Example (cont’d)Example (cont d)

• Had Jane delayed filing her application forHad Jane delayed filing her application for 
Medicaid by 2 days, she would have been 
determined eligible for Medicaid and thedetermined eligible for Medicaid and the 
transfer of the house would have been of no 
consequenceconsequence.
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Powers of AttorneyPowers of Attorney
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What is a Power of Attorney?What is a Power of Attorney?

• A power of attorney is a way that a person can give another 

person authority to act on their behalf.  Power of attorney is 

usually a written document that specifies what authority is 

being granted.being granted.  

• It can include broad grants of authority to make any type of 

healthcare and/or financial decision necessary. 
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The different types of Powers of AttorneyThe different types of Powers of Attorney
 A healthcare power of attorney can include authority to make decisions 

concerning matters such as the admission, transfer or discharge of the 
person from a healthcare facility such as a nursing home, assisted living 
facility, or hospital, consent to medical care and treatment, refusal of 
medical treatment, and can also include authority to order the withdrawal or 

i hh ldi f lif d d h d l i h h d hwithholding of life support and death-delaying treatment even though death 
may ensue.  

 A fi i l f tt l t th it b t l ith d t A financial power of attorney also grants authority but only with regard to 
monies and property.  Some typical examples of the types of authority 
frequently conveyed include bill paying, banking transactions, purchasing 
or selling real estate and investment transactions The level of capacity oror selling real estate, and investment transactions.  The level of capacity or 
“competency” necessary to execute a power of attorney is determined by 
applicable state law.
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Financial Power of Attorney and 
d d l fMedicaid Qualification

• Depending on applicable state law, in the event of an 
individual’s incapacity and inability to self‐advocate, a 
comprehensive power of attorney may be necessary to 
implement Medicaid planning recommendations toward 

lifi tiqualification.
• Examples of express authority that may be required 

include:
– Gifting authority

• Such as asset transfers between spouses, or
• From a parent to a disabled child, or 
• From a parent to children generally• From a parent to children generally.

– Establishment of a trust including a grantor‐type irrevocable 
trust, qualified income trust or non‐profit pooled asset trust.
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Express Authority Pursuant to a POAExpress Authority Pursuant to a POA

• To establish a gift‐giving program on my behalf, and to make gifts to any person on
my behalf including to my agent if deemed necessary or in my best overall interestmy behalf including to my agent, if deemed necessary or in my best overall interest
for tax or any other purposes by my agent. This shall include the authority to
make any transfers (including to my agent) which may be deemed necessary to
carry out the process of qualifying me, or if I am married, my spouse, or preparing
to qualify me, or if I am married, my spouse, for any governmental entitlement orq y , , y p , y g
benefit program.

• To create and maintain a trust or trusts, whether revocable or irrevocable,
including a trust as may be determined necessary by my attorney for the purpose
f lif i hild( ) f b fi i l di M di idof qualifying me or my child(ren) for government benefits, including Medicaid as

authorized by § 1917 of the Social Security Act, 42 U.S.C. § 1396p(d)(4)(A) and/or
(B) and/or (C), and to assign and convey all or any part of my income and/or assets
(consisting of any property, real, personal or mixed, tangible or intangible, of
whatsoever kind and wheresoever located and whensoever acquired) into suchwhatsoever kind and wheresoever located and whensoever acquired) into such
trust or trusts as my attorney shall deem proper irrespective of whether the trust
is now in existence or hereinafter established. My attorney shall be authorized to
establish and provide for the funding of any such trust on such terms as my
attorney shall deem to be in my best interests;

24



Gifting Strategies:
Exceptions to a Transfer of 

Assets Penalty
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Gifting Strategies:
E i T f f A P lExceptions to a Transfer of Assets Penalty

• Other than a home, the assets transferred wasOther than a home, the assets transferred was 
for a purpose exclusively other than qualifying 
for Medicaid

• All of the transferred assets have been 
returned to the individual

• An asset is used to pay a valid debt
• The asset transferred was a resource otherThe asset transferred was a resource other 
than a home that could be excluded under 
FBR policy
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Gifting Strategies:
E i T f f A P lExceptions to a Transfer of Assets Penalty

• Transfer of a home
– To the individual’s spouse
– To a child who is under the age of 21 or
– To a blind or disabled childTo a blind or disabled child
– To a sibling who has an equity interest in the home and
was residing in the home for at least 1 year before the date
the individual became institutionalizedthe individual became institutionalized

– To a child caregiver who was residing in the individual’s
home who was residing in the home for at least 2 years
prior to the date the individual was institutionalized andprior to the date the individual was institutionalized and
who provided care to such individual which enabled the
individual to reside at home rather than an institutional
placement
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Gifting Strategies:
E i T f f A P lExceptions to a Transfer of Assets Penalty

• The assets were transferred toThe assets were transferred to
– the individual spouse or to another for the sole 
benefit of the individual spousebenefit of the individual spouse

– a disabled child, or to a trust established for the 
sole benefit of the disabled childsole benefit of the disabled child

– A trust established for the sole benefit of an 
individual under the age of 65 who is disabledg
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Estate Planning Tools Estate Planning Tools Estate Planning Tools Estate Planning Tools 
to to Meet Medicaid Meet Medicaid M M d dM M d d
Eligibility: TrustsEligibility: Trustsg yg y

Presented by Kim Boyer, CELA



TrustsTrustsTrustsTrusts

 Revocable trusts – entire principal is counted 
as an a ailable reso rceas an available resource

 Irrevocable trusts – If no payment can be 
made, then it is a transfer of assets with a 60 
month look back
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TrustsTrustsTrustsTrusts

 Irrevocable trusts payment can be made Irrevocable trusts - payment can be made
 Payments from income or corpus are treated as 

incomeincome
 The portion of the income or corpus that could 

be paid to or for the benefit of the individual is be paid to or for the benefit of the individual is 
treated as an available resource

 Payments from income or corpus not paid to or  Payments from income or corpus not paid to or 
for the benefit of the individual are treated as a 
transfer of assets for less than fair market value
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Income CapIncome CapIncome CapIncome Cap

 Certain States are “Income Cap” states Certain States are Income Cap  states.
 This means that if the applicant's income is 

 h  i   ($2 022  2011 over the income cap ($2,022 – year 2011 
figure), he or she is not eligible for Medicaid. 

 If both spouses income added together does 
not exceed $4,044 (2011 figure), then the 
applicant is income eligible.  
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Income Reduction TrustIncome Reduction TrustIncome Reduction TrustIncome Reduction Trust

 An applicant can become eligible for  An applicant can become eligible for 
Medicaid by creating a court imposed income 
reduction trust  also called a "Miller Trust "  reduction trust, also called a Miller Trust,   
or qualified income trust, or (d)(4)(B) trust.
A i l  f  h i d b  f d l  A special type of trust authorized by federal 
law to alleviate the hardships imposed in 
"i  "  h   li '  "income cap" states where an applicant's 
income is over the income cap but less than 
h   h d b  h  f ili   the amount charged by the facility.  
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Income Reduction Trust Income Reduction Trust 
RequirementsRequirements

 The Trust must be irrevocable The Trust must be irrevocable
 The trust must contain only income of the individual.
 No resources can be used to establish or augment the trust.  g
 The trust must specify that upon the death of the individual, 

the state receives all amounts remaining in the trust up to an 
t l t  th  t t l t f di l i t  id amount equal to the total amount of medical assistance paid 

on behalf of the individual.
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Purpose of Income Purpose of Income pp
Reduction TrustReduction Trust

S l  l  di   Sample language regarding purpose:
[NAME] is the life beneficiary for the purpose of attaining eligibility for 
benefits through the Medicaid Program. To that end, this Trust is g g
designed to restrict the countable income of the Beneficiary so that 
Beneficiary will meet the income requirements for Medicaid eligibility in 
the State of [NAME OF STATE].  It is the intention of the Trustor to 

h ll l h h fcreate a Trust that will comply with the provisions of Sections 
1396p(d)(4)(B) of Title 42 of the United States Code as added by the 
Omnibus Budget Reconciliation Act of 1993, effective August 10, 1993.
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Distributions from Income Distributions from Income 
Reduction TrustReduction Trust

 Distributions must comply with federal law Distributions must comply with federal law.
 If the trust meets all the requirements, the corpus of the trust 

is not considered available when determining resource 
eligibility.  

 Any payments from the trust to or for the benefit of the 
individual are considered income for financial eligibility and individual are considered income for financial eligibility and 
patient liability.
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Distributions from Income Distributions from Income 
Reduction TrustReduction Trust

 For so long as the beneficiary receives benefits under the Medicaid For so long as the beneficiary receives benefits under the Medicaid 
program for long-term care or home-based care, the trustee shall first pay 
the monthly personal needs allowance for the beneficiary then any 
allowable deductions from patient liability, and the remaining balance is p y g
due and owing to the care facility for patient liability.

 Allowable deductions from patient liability are set forth in 42 C.F.R. 
435.725.

 The trustee may pay those minimal expenses necessary to maintain the 
existence of the trust but any expenditures from the trust (other than 
those set forth in 42 C.F.R. 435.725) do not alter the patient liability 
owed.
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Authority to Execute Income Authority to Execute Income yy
Reduction TrustReduction Trust

U lik  i l d   h  i    ifi i  di   Unlike special needs trusts, there is no statutory specification regarding 
who may create the Income Reduction Trust.

 Ensure person signing trust has proper authority:
 The applicant may sign trust when competent to sign.
 A power of attorney for assets can sign, but Medicaid agencies may 

deny if the power of attorney for assets does not specifically 
authorize the creation of either an irrevocable trust or an income 
reduction trust. 

 A guardian/conservator may sign, but Medicaid agencies may deny if 
the guardian/conservator does not have specific authority to sign the 
income reduction trust.
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Pooled Income TrustsPooled Income TrustsPooled Income TrustsPooled Income Trusts
 Corpus not considered an available resource 

ifif:
 Trust is irrevocable

E bli h d d i i d b   fi   Established and maintained by a non-profit 
corporation

 Separate account maintained for each beneficiary  Separate account maintained for each beneficiary 
but for purposes of the investment the trust 
“pools” the funds

 Established for a disabled person
 Upon death, either payback or benefit other 

di bl d i di id ldisabled individuals
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(d)(4)(A) Special Needs Trusts(d)(4)(A) Special Needs Trusts(d)(4)(A) Special Needs Trusts(d)(4)(A) Special Needs Trusts
 The trust contains the assets of an individual who is under  The trust contains the assets of an individual who is under 

age 65 (or was under age 65 when the trust was funded) and 
disabled within the meaning of 42 U.S.C. 1382(c)(a)(3). 

 Any assets transferred to the trust after the beneficiary 
reaches age 65 will be counted as a resource. However, 
interest, dividends or other earnings from assets placed in , g p
trust before the beneficiary reaches age 65 but realized after 
the beneficiary reaches age 65 will not be considered a 
resourceresource.
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(d)(4)(A) Special Needs Trusts(d)(4)(A) Special Needs Trusts(d)(4)(A) Special Needs Trusts(d)(4)(A) Special Needs Trusts
 The trust was established for the benefit of the applicant  The trust was established for the benefit of the applicant 

through the actions of the applicant’s parent, grandparent, 
legal guardian or a court.

 The trust must have a payback provision.
 Only the applicant may be the beneficiary of the trust.
 Th  t t t b   i t  i t t d b  i bl The trust must be an inter vivos trust and be irrevocable.
 The trustee must have sole and absolute discretion over the 

use of trust income and principal, and the beneficiary must p p , y
not have any ability to compel distributions.
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ThirdThird--Party Special Needs Party Special Needs y py p
TrustsTrusts

 Third party SNTs are funded with assets that  Third-party SNTs are funded with assets that 
are not owned by the beneficiary for whom 
the SNT is establishedthe SNT is established.

 Can be established by anyone other than the 
b fi i   h  b fi i ’   (  beneficiary or the beneficiary’s spouse (use 
testamentary trust for spouse).
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ThirdThird--Party Special Needs Party Special Needs y py p
TrustsTrusts

 Third party SNTs are not subject to the  Third-party SNTs are not subject to the 
restrictions of a self-settled SNT and can 
maintain the beneficiary’s eligibility for maintain the beneficiary s eligibility for 
government benefits as long as such trusts are 
established and administered in compliance established and administered in compliance 
with state and federal law.
U lik  lf l d SNT   hi d  SNT  Unlike self-settled SNTs, a third-party SNT 
can provide for other beneficiaries who are 

 i  d f  b finot in need of government benefits.
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Testamentary TrustsTestamentary TrustsTestamentary TrustsTestamentary Trusts
 Testamentary trusts for the benefit of a surviving  Testamentary trusts for the benefit of a surviving 

spouse will not be counted as a resource or be 
subject to the look-back period with regard to the j p g
surviving spouse’s eligibility for Medicaid or SSI.

 If the nondisabled spouse may die in near future, it p y
may be appropriate to transfer marital assets into 
the nondisabled spouse’s name. These assets may 
h   i  h  di bl d ’  then pass into the nondisabled spouse’s 

testamentary trust for the surviving spouse’s ability 
to obtain Medicaidto obtain Medicaid.
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Updating Estate Planning Updating Estate Planning 
DDDocumentsDocuments

f i i i li i Before institutionalization:
 Consider client’s objectives regarding long-term 

care issues
 Discuss alternatives for accomplishing those 

bj iobjectives
 Incorporate into estate planning documents, with 

ifi  lspecific language.
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Updating Estate Planning Updating Estate Planning 
DDDocumentsDocuments

f i i i li i After institutionalization:
 Person in facility should not be direct beneficiary
 Review other family member’s trusts, wills, 

beneficiary designations
 If someone wants to provide for person in 

facility, consider testamentary trust or special 
d  needs trust
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