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Learning Objectives

 Estate planning and income tax issues and 
opportunities for the wealthy post-tax reform

 Preserving basis adjustments and available techniques

 Available gift strategies and when to use them

 Drafting or modifying documents for income and estate 
tax planning flexibility

 State tax issues that must be considered

 Best practices for estate planners for wealthy clients 
after tax reform

© 2018. Arnall Golden Gregory LLP



7

Benefit

 The panel will review these and other key issues:

 What are the challenges and available opportunities for 
estate planning for the wealthy after tax reform?

 What techniques are available for obtaining basis step-
up upon grantor's and surviving spouse's death?

 What are the available gift strategies?

 What are the factors in drafting or reassessing formula 
clauses in plan documents?

 What are the state tax issues and methods to limit their 
impact?

© 2018. Arnall Golden Gregory LLP
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New Income Tax Rules

TCJA changes to tax rates:

 Individual Tax Rates (applicable through 2025): 

– Still 7 brackets, though thresholds adjusted and rates generally 
reduced

– 37% top tax rate (previously 39.6%) starting at taxable income of

 $612,350 for married filing jointly in 2019

 $12,750 for trusts and estates in 2019

– 3.8% NIIT remains – 40.8% highest rate (previously 43.4%)

– Long term capital gain rates of 0%, 15% and 20%

 Corporate Tax Rates (permanent):

– Flat 21% rate (previously 35% top rate)

© 2019. Arnall Golden Gregory LLP
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New Income Tax Rules

TCJA changes to tax rates (continued):

 Section 199A—QBI deduction (applicable through 2025): 

– Effective rate reduction to keep pass-thrus more competitive in light of 
corporate rate reduction

– Generally provides 20% deduction for “qualified business income”

– Phaseout for certain specified services (including law, accounting, and 
consulting)

© 2019. Arnall Golden Gregory LLP



10

New Income Tax Rules

Tax Deductions and Exemptions:

 Changes to deductions

– Standard deduction roughly doubled (MFJ: $24,000  $24,400 2019)

– Personal exemptions eliminated

 But child tax credits doubled

– SALT deduction cap of $10,000

– Suspension of miscellaneous itemized deductions

 Notice 2018-61 - expenses not previously subject to 2% floor under 
I.R.C. § 67 (e.g., portion of trustee fees) are still deductible

– Alimony no longer deductible

 Corollary provision in § 682 repealed

 Bunching charitable deductions can be useful for minimizing tax

© 2019. Arnall Golden Gregory LLP
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New Estate and Gift Tax Rules

 Increased estate tax exemption for U.S. persons

– $10,000,000 (indexed for inflation--$11,400,000 in 2019) gift and estate 
tax exemption 

 Reverts to $5,000,000 (indexed for inflation) in 2026

– $10,000,000 (indexed for inflation--$11,400,000 in 2019) generation-
skipping transfer tax exemption 

 Reverts to $5,000,000 (indexed for inflation) in 2026

– Proposed 20.2010(c)-1 regulations – no clawback for gifts made using 
increased exemption

 Non-U.S. person estate tax exemption remains at $60,000

 No gift tax exemption amount beyond $15,000 annual gift tax 
exclusion

 Exception: $155,000 (2019) annual gift tax exclusion to non-citizen 
spouse (adjusted for inflation)

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

General:
 Prioritize updating wills

 Make gifts to utilize higher estate, gift, and GST tax exemption 

– Scheduled to sunset in 2026, but there are two presidential elections 
before then

 Asset titling is even more critical

– Portability mitigates estate tax issues, but not GST tax

 Increased focus on income tax planning, flexibility

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

Gifting Now:

 Proposed regulations indicate no clawback—use it or 
lose it

 If access to assets is still needed, can use inter vivos 
QTIP, SLAT if married

 Wandry-type defined value clauses can protect against 
tax and also make sure you use the most exemption 
possible.  Can also pourover into a charitable gift 
(Petter, Christiansen circuit level victories), a marital gift 
(including QTIP), an incomplete gift trust and/or the 
donees can make a formula disclaimer over the desired 
amount.

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

Greater Emphasis on Income Tax Planning/Basis Step-Up:

 Making existing trusts includible
– Encroach principal

– Modify/decant

– Create GPA if permitted under the terms of the trust

– Trigger Delaware Tax Trap – § 2041(a)(3)

– See “Optimal Basis Increase Trust” white paper at www.ssrn.com.

 Exercising § 675(4)(C) substitution power to exchange 
high-basis assets for low-basis assets

 Upstream planning: http://leimbergservices.com/all/LISIMorrowPDF4_17_2018%20.pdf

– Limited by § 1014(e) in some cases

 Flipping 2-share wills/revocable trusts

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

Modification and Decanting Considerations

 Modification 
– Obtaining consent of all beneficiaries (or those that can represent them)

– Is court approval necessary?

 If yes, does court have discretion?

– Ability to modify may depend on whether consistent with purposes of trust

– Beware of terminations or extensive modifications that would be a sale or exchange 
pursuant to Section 1001, triggering capital gain upon modification/termination: 
https://www.linkedin.com/pulse/new-plrs-2019-32009-2019-32010-highlight-potential-
tax-morrow-iii/?published=t

 Decanting 
– Generally, trustee must have some power to invade principal

 Terms permitted under new trust may depend on distribution standard/level of 
discretion

– Beneficiary-Trustee may not be permitted to decant

– State laws vary on whether new trust can add power of appointment

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

Greater Need for Flexibility:

 Preserving ability for post-mortem planning
– QTIP-able credit shelter trusts

– Disclaimer trusts

– Formula general powers of appointment with ability to modify

© 2019. Arnall Golden Gregory LLP
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Choice of Estate Planning Technique

 • How do we select the estate planning technique?

 • Factors

 • Gift tax risk

 • Mortality risk

 • Generation‐skipping

 • Complexity of the technique

 • Size of estate

 • Retained income needs



18

List of Techniques

 • Gift to Dynasty Trust

 • Gift and Installment Sale to Dynasty Trust

 • Grantor Retained Annuity Trust

 • Completed Gift Domestic Asset Protection Trust (DAPT)

 • Completed Gift Hybrid DAPT
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Valuation Discounts

• All of these techniques will almost always involve valuation 
discounts

• Estate planners often use valuation discounts to move wealth
out of a client’s estate at a low value

• Example: $1.5M; gift 99% non‐voting LLC interest

• Lack of voting control

• Lack of marketability

• Assuming 33.33% valuation discount, taxable gift is $1M
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Gift to Dynasty Trust

• 1% voting and 99% non‐voting interests and gift 

the non‐voting interests to the Dynasty Trust

• The Dynasty Trust will also be used as the ILIT

• Note the gift tax exemption limitations and any

cash flow issues

© 2018. Arnall Golden Gregory LLP
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Gift and Installment Sale to Dynasty 
Trust

• One very popular technique is to make a gift to
a Dynasty Trust followed by an installment sale
to the Dynasty Trust

• The IRS seems comfortable with a 9‐to‐1
debt/equity ratio (i.e., gift $1M / sell $9M)

• May use personal guarantees

© 2018. Arnall Golden Gregory LLP
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Installment Sale Options

• 9‐yr. using mid‐term AFR (Sept 2019: 1.77%)

• Longer term using long‐term AFR (Sept 2019: 2.19%)

• Longer term Self‐Cancelling Installment Note (SCIN)

• Private Annuity

• Exhaustion test

© 2018. Arnall Golden Gregory LLP
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Planning in Light of Changes

Gift Planning:

 Sale to IDGT can provide ready-made method of using 
exemption before it expires

© 2019. Arnall Golden Gregory LLP
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Grantor Retained Annuity Trust

• A GRAT is an irrevocable trust into which the 

grantor makes a gift and retains a stream of 

annuity payments (can be “zeroed out”, “Walton 

GRAT”)

• If the grantor survives the term of years, all GRAT

assets are out of the grantor’s estate

• Value the gift using subtraction method

© 2018. Arnall Golden Gregory LLP
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Annuity Options

• The retained annuity can be fixed, increasing, or 
decreasing

• Cannot increase by more than 20% per year

• This means next year’s annuity payment cannot be 
more than 120% of this year’s annuity payment

• No limits on decreasing from year to year

© 2018. Arnall Golden Gregory LLP
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Domestic Asset Protection Trust

• A DAPT is a U.S. asset protection trust in which

the trust grantor is a permissible beneficiary 

• 19 states allow DAPTs 

• Nevada is the leading DAPT jurisdiction

© 2018. Arnall Golden Gregory LLP
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DAPT – Completed Gift Version

• Can we have our cake and eat it too?

• Completed gift

• Ability to access the trust assets

• Protected from creditors

• Not subject to estate taxes

• PLR 200944002 (9/30/09)

• Alaska resident / Alaska DAPT

• Non‐resident / DAPT?

© 2018. Arnall Golden Gregory LLP
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Hybrid DAPT

• A “Hybrid DAPT” is a Third‐Party Irrevocable Trust that can be turned into a
DAPT

• Concept applies to incomplete gift or completed gift 

• Does the grantor really need to see his name in the trust agreement as a
discretionary beneficiary?

• Assuming a good relationship with spouse, a trust for spouse and
descendants isn’t much different than a DAPT

• Give Trust Protector the power to add the grantor or remove the grantor as
a permissible beneficiary

© 2018. Arnall Golden Gregory LLP
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Planning in Light of Changes

GST Exemption Planning:

 Upstream planning to utilize older generation’s excess 
GST exemption

 Pre-fund generation-skipping ILITs as part of GST 
exemption usage
– If GST exemption goes back down and client has no exemption 

remaining, client cannot make further contributions without 
causing mixed inclusion ratio

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

GST Exemption planning:

 Inter vivos QTIP with reverse QTIP election
– Useful if excess GST exemption but no gift/estate exemption

– On beneficiary spouse’s death, original donor spouse can 
become a beneficiary (and QTIP election can be made again)

 Preserves continued access to assets at parents’ level

 Per Treas. Reg. § 25.2523(f)-1(f), Ex. 10, 11, future 
contingent income interest does not cause inclusion under §§
2036 and 2038 if donor spouse dies first

 Critical so no ETIP

 Many states’ spendthrift laws do not consider this a self-
settled trust

© 2019. Arnall Golden Gregory LLP
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Planning in Light of Changes

States with lower exemption amounts:

 Even more reason to make gifts now
– Even states with estate tax generally have no gift tax

 Note: New York 3-year clawback reinstated except for gifts 
January 1-15, 2019

 “Lesser of” formulas for credit shelter trusts

 State-level QTIP elections where permitted

 Most states do not allow portability (though Maryland 
recently added this: 
https://taxes.marylandtaxes.gov/Resource_Library/Tax_
Publications/Tax_Tips/Personal_Tax_Tips/tip42.pdf) 

© 2019. Arnall Golden Gregory LLP
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A Look Ahead to 2026

Planning with Little or No Exemption Remaining:

 Even if exemption does not actually go back down in 2026, clients 
may use exemption in anticipation of decrease

 Post-2025 transfers may incur gift and/or GST tax

– Benefits of making gifts even if tax incurred

 Lower effective gift tax rate than estate tax rate (28.6% vs 40%)

 Earlier gifts make Section 2035(b) less likely to apply

– Disadvantages of making gifts and paying tax

 Incurring tax now means property generates less income

 Lost basis step-up (except as to gift tax paid adding to basis)

– Removing appreciation from estate is transfer tax-neutral if gift tax 
actually paid

© 2019. Arnall Golden Gregory LLP
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Tyson D. Willis is an associate in the Private Wealth Practice of Arnall Golden Gregory LLP.

Mr. Willis focuses his practice on crafting and implementing successful wealth transfer planning 
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Noël Cunningham in preparing the fifth edition of The Logic of Subchapter K.  While earning his 
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Donna J. Jackson, CPA, JD, LLM

 Donna is a CPA, nationally recognized attorney, speaker, and educator in estate planning. She focuses on estate 
planning with an emphasis on Medicaid, VA Benefits, wills, durable power of attorneys, living wills, special needs 
planning and trusts.

 She is actively involved in the Oklahoma Bar, American Bar Association, NAELA, Oklahoma State Society of 
CPAs, Voice of Experience and Senor Law Section Publications.

 Ms. Jackson has extensive speaking experience including keynote speaker for the Oklahoma Bar, Strafford, and 
National Business Institute and has presented hundreds of seminars on estate, tax and related topics. She’s 
received numerous awards including Five Star Wealth Managers in Estate Planning, Earl Sneed Award from the 
Oklahoma Bar, Lawyer of Distinction, and Super Lawyer in Elder Law. 

 She obtained a BS and Master’s in Accounting from Oklahoma State, JD from Oklahoma City University School 
of Law and LLM, Elder Law, from Stetson College of Law.

10404 Vineyard Blvd, Ste E

Oklahoma City, Ok 73120

(405)840-1874

donnajacksonlaw@outlook.com

www.okcestatelawyer.com
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Cincinnati and Dayton, Ohio. Prior to joining U.S. Bank, Ed spent 12 years at Key 
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Leimberg, Paul Hood, Jay Katz and Marty Shenkman).  He is a Fellow in the American 
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