
The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information. If you 
have any questions, please contact Customer Service at 1-800-926-7926.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone listening is no 
longer permitted.

Estate Planning for Unmarried Cohabiting Couples: 
Legal and Tax Issues, Best Practices for Estate Planners
Income, Gift, and Estate Tax Implications and Planning; Revocable Trusts; Retirement Accounts; 
Beneficiary Designations

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

TUESDAY, MARCH 21, 2023

Presenting a live 90-minute webinar with interactive Q&A

Bryan D. Kirk, Managing Director and Trust Counsel,
Fiduciary Trust International of California, San Mateo, CA

Anna Soliman, LL.M., Managing Director and Trust Counsel,
Fiduciary Trust International of California, San Mateo, CA



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. Otherwise, please 
send us a chat or e-mail sound@straffordpub.com immediately so we can address the 
problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone 
listening is no longer permitted.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom right of the 
slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 
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Instructor Background

Anna Soliman, Managing Director, Trust Counsel, is a senior trusts and estates advisor with broad experience in the area 
of estate planning and trust and estate administration, including preparing and reviewing estate tax returns and gift tax returns, 
and leading audits against the Internal Revenue Service (IRS). Anna was most recently an attorney in private practice in Los 
Angeles, where her responsibilities included crafting and preparing complex estate plans and business succession plans for 
high-net-worth individuals. She also assisted clients in matters ranging from trust administration and probate to IRS audits. 
Earlier in her career, she worked for the IRS as an estate tax attorney and served as deputy district attorney in the Sacramento
County District Attorney’s Office. Anna earned her Master of Laws (LLM) from Chapman University School of Law, her Juris 
Doctor degree from the University of California Davis School of Law, and her Bachelor of Arts degree in philosophy, cum laude, 
from the University of California at Irvine. She is admitted to the California State Bar.

Bryan D. Kirk, Director of Estate and Financial Planning and Trust Counsel, is responsible for overseeing financial and 
estate planning services for Fiduciary Trust. In addition, he regularly consults with clients across the country and internationally 
on the integration of their goals and circumstances into their financial and estate plans. Bryan has broad experience in multi-
generational asset management and transfer planning, including estate, gift, generation-skipping transfer and income tax 
planning, charitable giving, philanthropy, family education and governance, liability and risk management, real property matters
and complex assets, such as private equity and debt. He serves as Chief Fiduciary Officer of Fiduciary Trust International of
California and is a member of Fiduciary Trust’s Management and Operating committees. Before joining Fiduciary Trust, he was 
a partner with Botto Law Group LLP in San Francisco.  He earned his law degree from University of California, Berkeley, and 
graduated, cum laude, from Claremont McKenna College with a Bachelor of Arts degree in literature and government.  He is a 
Certified Specialist in Estate Planning, Trust and Probate Law by The State Bar of California and a full member of the Society 
of Trusts and Estates Practitioners (STEP) and the Palo Alto Area Bar Association.  Bryan is also a CERTIFIED FINANCIAL
PLANNER™ professional.   A sixth-generation Californian, he lives in Palo Alto, California, with his wife and three children.
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Overview of planning challenges for 
unmarried couples
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Overview

Marriage in America is at historic low levels for the country 
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Overview

• Since the start of the 21st century, the U.S. marriage rate has declined from more than eight 
marriages per 1,000 down to six marriages per 1,000 population in 2019. That marriage rate is 
the lowest level since the U.S. government began keeping marriage records for the country in 
1867.

• Also, 70 years ago a large majority of U.S. households, approximately 80 percent, were made up 
of married couples. In 2020, the proportion of households consisting of married couples fell to 49 
percent.

• Throughout the 20th century, the annual U.S. marriage rate was generally no less than eight 
marriages per 1,000 people. The marriage rate also varied considerably over the years of the 
past century. It declined to around eight marriages per 1,000 population at the time of the Great 
Depression and peaked at more than 16 marriages per 1,000 at the close of World War II.

* Source: The End of Marriage in America?, Joseph Chaime; found here: https://thehill.com/opinion/finance/567107-the-end-of-marriage-in-america/
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Overview
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Overview
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Overview

What comes in many varieties, can’t be seen or 
touched, and may move you even when it doesn’t 
make you move?
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Overview

Should you ask, “Should you be married?” 
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Tax Implications
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Tax Overview 

• Federal Income Taxes   

• Federal Gift Taxes 

• Federal Estate Taxes

• Federal Generation-Skipping Transfer Taxes

• State Level Income, Gift,  Estate and Inheritance Taxes May Also 
Apply
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Federal Income Taxes 

Income Tax Considerations for Unmarried Couples 
• Filing status:

• No joint filing
• No marriage penalty
• Claiming head of household status (who has dependent?)

• Deductions and exclusions
• Higher standard deduction (if one partner has less income)
• Ability to itemize (if one partner clearly would; and other wouldn’t on their own) – medical 

expenses, charitable contributions, state and local taxes, etc.
• Section 121 capital gain exclusion on sale of primary residence
• Handling of deductible expenses

• Other items
• Net investment income thresholds
• Spousal IRA contributions
• Roth conversions



19

Federal Transfer Taxes

Estate, Gift and GST Tax 
Exemption Amounts

$12,920,000

Maximum decrease in value under 
section 2032A special use valuation

$1,310,000

Annual gift tax exclusion $17,000

Annual gift tax exclusion to non-
citizen spouse

$175,000
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Federal Gift Taxes

Married
• Unlimited marital deduction

• Can make unlimited gifts to spouse 
during lifetime

• Can opt to gift-split 

• Double gift tax annual exclusion

Unmarried 
• No marital deduction available

• Can gift annual exclusion amount to 
partner with no gift tax 
consequences, anything above that 
amount is counted against the estate 
and gift tax lifetime exemptions

• Consider whether payment of 
expenses are consumption v. gifts?
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Federal Estate Taxes

Married
• Unlimited marital deduction

• QTIP

• QDOT for non-citizen spouse

• Deferral of estate tax until second 
death

• Portability/Deceased Spouse’s 
Unused Exclusion Amount 

• Double-step up in basis for 
Community Property 

Unmarried 
• No marital deduction available

• Partner is treated like any other 
beneficiary 

• No deferral to second death 

• No double-step up in basis for jointly 
owned property. 
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Federal Generation-Skipping Transfer Taxes

GSTT Exempt
Trust

Value: $15,000,000 
Basis: $10,000,000

Beneficiary
Personal Assets
with Partner of 

$5,000,000

Married
• Good tax planning 

may be to include 
in estate and 
receive step-up

Unmarried
• Good tax planning 

may be to exclude 
from estate 

*GST Tax also could be relevant when making transfers to a partner 37 ½ 
years younger or more. 
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Legal Considerations
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Beneficiary Designation Forms

• Married couples have protections:
– Joint/community property ownership interests 
– Consent required if not primary beneficiary on ERISA plans 
– Consent typically required on IRAs too
– If no beneficiary designation, contracts often default to spouse before estate

• Unmarried couples need to give attention to Beneficiary Designation 
Forms!!
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Inherited IRA Provisions 

Married
• Spousal rollover 

benefits

Unmarried 
• Likely need to 

withdraw funds 
within a 10 year 
period
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State Considerations
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Estate Planning Documents

Having the essential estate 
planning documents in place 
is especially important for 
unmarried couples.

Health Care 
Directive

Power of 
Attorney 

Will

Revocable 
Trust 

Title 
Documents 

Beneficiary 
DesignationsUnmarried Couples do not 

have the protections of:

• Intestacy - Spouse’s share
• Family allowance
• Elective share rights
• Omitted spouse statutes
• Family consent laws

Without a Will or Trust, the 
survivor of an unmarried 
couples may not receive 
their intended share. 
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Estate Planning Documents – Incapacity 

Most important documents for 
incapacity: 

• Health Care Directive
• Power of Attorney
• Revocable Trust 

Family Consent or Default 
Surrogate Laws may allow a 
spouse to make decisions for 
someone with incapacity. 

Unmarried partner may need 
court involvement to be granted 
any authority. 

Health Care 
Directive

Power of 
Attorney 

Will

Revocable 
Trust 

Title 
Documents 

Beneficiary 
Designations
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Estate Planning Documents – Titling Property

Married
• Community Property

• Joint Tenancy with Right of 
Survivorship

• Community Property with Right of 
Survivorship

• Tenancy in Common

• Joint Revocable Trust

Unmarried 

• Joint Tenancy with Right of 
Survivorship

• Tenancy in Common

• Two individual revocable trusts
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State Laws Vary

• Common law marriage still exists in certain states

• 17 states (along with DC) have an estate or inheritance tax:  HI, WA, OR, NE, 
MN, IA, IL, KY, PA, NY, VT, ME, MA, RI, CT, NJ and MD

• One state has a gift tax:  CT

• State income taxes vary

• State taxation of trust varies

• Community property rights exist in 9 states: AZ, CA, ID, LA, NV, NM, TX, WA 
and WI

• Cultural norms and expectations
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Planning Strategy



33

Process

1. Understand the nature of the couple’s relationship, family dynamics, finances 
and other circumstances

2. Understand their individual and share goals

3. Analyze their situation and options to achieve their goals

4. Provide recommendations and alternatives

5. Decide on plan of action

6. Execute

7. Monitor and update
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Do Not Let Them Leave Your Office Without…

1. Completing Health Care Power of Attorney 

2. Completing Advance Health Care Directive

3. Having a discussion on the handling of financial assets and decisions in the 
event of incapacity (and completing Power of Attorney, if appropriate)

4. Reviewing beneficiary designations for retirement accounts and life insurance

5. Reviewing titling of assets

6. Considering Statutory or Band-Aid Wills 
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Think Again?

• Joint revocable trusts

• “I Love You” plans for HNW+ clients

• Omission without discussion

• General disposition language for tangible personal property

• Joint tenancy and joint accounts as estate plan 

• Third-party executors or trustees with little (or too much!) background
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Strategies to Consider

• Bypass or Disclaimer Trust for HNW+ clients

• Letters of Wishes

• Lifetime transfer tax and income tax planning
– PLAT or PLANT
– CRT with joint life
– Annual exclusion or small taxable gifts of early investments (particularly, QSBS)
– GRATs, QPRTs, etc.?

• Aligned titling and consumption (Cohabitation Agreement)

• Specific gifts when balancing partner and other beneficiaries

• Joint tenancy and joint accounts as cash-flow management tool
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THANK YOU!



1. Not all investments are suitable for all clients. Please consult with your financial, legal and/or tax advisor before investing. This information has been prepared solely for 
informational purposes in connection with a “one-on-one presentation” in order to assist you in the review of your investment alternatives and is not for public distribution. This 
information is as the date indicated, and is not to be construed as investment advice or an offer for a particular security.
Our investment strategies and the resulting portfolio holdings may change depending on factors such as market and economic conditions. This information is not a complete 
analysis of every aspect of any market, country, industry, security or portfolio. Statements of fact are from sources considered to be reliable, but no representation or warranty is 
made as to their completeness or accuracy.

2. Any reviews, analyses, preliminary findings and proposed strategies set forth in this presentation are based on information that you have provided to us, which we have assumed 
is accurate and complete, without any independent verification, and certain other assumptions, as indicated.
This presentation has been prepared for illustrative and discussion purposes only. Actual findings and recommendations may vary significantly based on the verification of the 
information set forth herein and any additional information that may be provided. There is no assurance that any intended results and/or hypothetical projections will be achieved. 
Past performance does not guarantee future results and results may differ over future time periods.

3. When selecting mutual funds as a suitable investment for your account pursuant to its discretionary investment authority, Fiduciary Trust International (“Fiduciary Trust”) may 
select and invest in funds under the management of affiliated investment advisers (“Affiliated Mutual Funds”), after comparing any such fund to an unrelated peer group.
Fiduciary Trust and its affiliates will receive, and may share, compensation for investment management services from each Affiliated Mutual Fund in which the account invests. 
These arrangements are described in the prospectus for each such Affiliated Mutual Fund. There are neither sales commissions nor “load” charges on either the purchase or sale 
of shares of Affiliated Mutual Funds, nor any redemption fee upon the sale of shares of such Affiliated Mutual Funds.  Neither Fiduciary Trust, nor any affiliate, receives any Rule 
12b-1 distribution or shareholder servicing fees from any affiliate attributable to investing in any of the Affiliated Mutual Funds. To avoid duplication of fees, Fiduciary Trust 
excludes the value of your holdings in any such Affiliated Mutual Fund in which you invest from the fee calculation on your account.

4. All investments involve risks, including possible loss of principal. The market values of securities owned by the Fund will go up or down, sometimes rapidly or unpredictably. The 
Fund's performance depends on the manager's skill in selecting, overseeing, and allocating Fund assets to the sub-advisors. The Fund is actively managed and could experience 
losses if the investment manager's and sub-advisors' judgment about particular investments made for the Fund's portfolio prove to be incorrect. Some sub-advisors may have little 
or no experience managing the assets of a registered investment company. Foreign investments are subject to greater investment risk such as political, economic, credit and 
information risks as well as risk of currency fluctuations. Investments in derivatives involve costs and create economic leverage, which may result in significant volatility and cause 
the Fund to participate in losses (as well as gains) that significantly exceed the Fund's initial investment. Lower-rated or high yield debt securities involve greater credit risk, 
including the possibility of default or bankruptcy. Currency management strategies could result in losses to the Fund if currencies do not perform as the investment manager or 
sub-advisor expects. The Fund may make short sales of securities, which involves the risk that losses may exceed the original amount invested. Merger arbitrage investments risk 
loss if a proposed reorganization in which the fund invests is renegotiated or terminated. Liquidity risk exists when securities have become more difficult to sell, or are unable to be 
sold, at the price at which they have been valued. Please see the prospectus and summary prospectus for information on these as well as other risk considerations.

5. This presentation must be preceded or accompanied by a summary prospectus and/or prospectus for each Fund. Please carefully review each prospectus. Investors should 
carefully consider a Fund's investment goals, risks, charges and expenses before investing.

Extent of FDIC Insurance: Securities, mutual funds and other non-deposit investments in your account are subject to investment risk, including possible loss of 
principal amounts invested, are not deposits or other obligations of, or guaranteed by, Fiduciary Trust, and are not insured by the Federal Deposit Insurance 
Corporation (“FDIC”) or any other government agency. Cash balances in your Account may be placed on deposit at one or more FDIC-insured banks, including UMB 
Bank, NA and possibly other Depositories, and, if so, are insured to the maximum extent permitted under the FDIC’s general deposit insurance rules in accordance with 
the Federal Deposit Insurance Act (further details can be found at www.fdic.gov/deposit/).
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