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Estate Planning for Mixed Nationality Couples

• What transfer tax rules must be considered for mixed 
nationality couples?

• How do immigration and resident tax status impact 
planning opportunities?

• What issues arise for joint and separate ownership of 
assets?
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The Life Span of an International Executive
• H and W are citizens and residents of a foreign country where they started

their careers and raised a family. They have some basic estate planning in
place including some family trusts.

• In 1995, H receives a promotion and is transferred to head the company’s
U.S. operations.

• Prior travel to the U.S. has been minimal.

• H and W move to N.Y. and rent an apartment in an exclusive neighborhood
in NYC. They maintain the residence in their home country as H and W
intend to move back at the date of H’s retirement. W does not work outside
of the home.

• Initially, they live in the U.S. on temporary visas (L-1). However, for ease of
travel they eventually apply for and receive lawful permanent residence
status (a/k/a a U.S. green card). The green card has been renewed more
than once.
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The Life Span of an International Executive (continued)

• In 2020, H became seriously ill. He retired from his job. H and W then moved 
back to their residence in their home country.

• The lease on the rented apartment in N.Y. was terminated and the financial 
assets were transferred back home. Only a moderate size retirement plan 
remained in the U.S.

• H and W continued to maintain their green cards after they left the U.S. To avoid 
an unplanned revocation of the green card, they applied for and were granted 
residency permits which allowed them to spend time abroad. They continue to 
file U.S. income tax returns.

• In 2021, H’s father died.

• In 2022 (while still holding the green card), H died. He is survived by his wife 
and two adult children, all of whom are U.S. green card holders.

• The initial impression is that H died with total world wide assets valued at 
$12,060,000. The only U.S. situs assets are valued at $500,000.



5

Pre-Immigration Strategies and Issues of 
Concern

• Draft a last will and testament

• Consider an ILIT

• Dispose of Passive Foreign Investment Corporations (PFICs)

• Consider check the box entity classification elections

• Complete any gifts

• Consider funding trusts
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Income Tax Residency

vs.

Estate Tax Residency
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U.S. Tax Treatment of Foreign Gifts & 
Inheritances

Foreign Gifts and Inheritances:

Reporting obligations
v. 

Tax liability

There are opportunities for significant tax savings 
but the rules are complex and penalties are harsh



10

An Actual Gift – example #1

U.S. Tax Treatment of Foreign Gifts & 
Inheritances

NRA 
DONOR

U.S. 
DONEE
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A Purported Gift

NRA Shareholder

Non-U.S.
Corporation

U.S. Donee



Income Tax Residency

vs.

Estate Tax Residency
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Estate Tax Residency

Resident defined for estate (and gift) tax purposes:

For estate tax purposes, a resident is someone who had a domicile in 
the United States at the time of death. A person acquires a domicile 
by living in a place for even a brief period of time, as long as the 
person had no intention of moving from that place. See Regulations 
section 20.0-1(b). 

Estate of Jack v United States, 54 Fed, CI, 590 (2002) held that a 
nonimmigrant via is not conclusive evidence that the descents was 
domiciled elsewhere. 

Estate of Kahn v Commissioner, T.C. Memo 1998-22 – consider 
location of family. 
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Estate Tax Residency

If the recipient spouse is not a U.S. citizen, 
there is no marital deduction.

Solutions to minimize the impact of no 
marital deduction include:
1.The Qualified Domestic Trust (QDOT)
2. In come cases, treaties provide relief
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U.S. Resident Transfer Tax Exemptions - 2022

• Annual gift tax exclusion - $16,000

• Exclusion for gifts to non citizen spouse - $164,000

• Estate and Gift Lifetime Exemption - $12,060,000

• GST Exemption - $12,060,000
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Estate Exemption Amounts

Non-Domiciliary Estates Citizen or Domiciliary Estate

$60,000 $12,060,000

Limited to U.S. Situs Property
(U.S. real estate, U.S. stock, retirement 

plans, etc.)

Worldwide property
(everything)
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Administration of the Estate of H

• A position exists that he was not domiciled in the U.S. Form
706NA United States Estate (and Generation-Skipping Transfer)
Tax Return Estate of nonresident not a citizen of the United States
should be filed for the U.S. retirement plan.

• A position exists that the income tax residency of H’s estate is
also non-U.S. The U.S. concept of DNI applies but for this limited
purpose it only includes U.S. sourced income.

• If the family trusts are Qualified Revocable Trusts, an IRC 645
election can treat the trust as part of the estate be made further
lengthening the benefits of the special DNI rules for foreign
estates. This election is made on Form 8855, Election to Treat a
Qualified Revocable Trust as part of an estate.

• Tax identification numbers are required
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Administration of the Estate of H (continued)

• The assets included in H’s estate under U.S. concepts are eligible 
for a step up in basis. Special trust rules apply. This does not 
apply for PFICs.

• If any of the lifetime trusts that were in place were “grantor trusts” 
under U.S. concepts would but not be included in a U.S. estate, 
then IRC 684 will apply, taxing the built-in appreciation in the trust 
assets on the date of death.

• Post death planning with a QDOT (if needed) can be done. 
However, QDOTs are really just a mechanism to defer the 
payment of the tax as opposed to an active tax savings strategy.

• Due care should be taken to make sure that all of the decedents 
foreign financial assets have been reported. The wording in the 
FATCA legislation of 2010 leaves open the possibility that the 
execution could be liable for any omissions.
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Estate Taxes:
The U.S. system for NON U.S. citizens 

Estate of
NON U.S. Citizen

(U.S. Situs) 
Non – domiciled

$60,000 exemption 

NON - U.S. Citizen
Surviving Spouse

$500,000 nets $150,000 appx
(after income tax & estate tax)

Kids

NO marital deduction
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Estate Taxes:
The U.S. system for NON U.S. citizens 

Estate of
NON U.S. Citizen

(ww)
Domiciled

Exemption $12,060,000 

NON - U.S. Citizen
Surviving Spouse

$12.060,000

Kids

NO marital deduction



21

Estate Taxes:
The U.S. system for NON U.S. citizens 

Estate of
NON U.S. Citizen

(ww)
Domiciled 

Exemption $12,060,000 

NON - U.S. Citizen
Surviving Spouse
$24,120,000 nets $19,296,000 

Kids

NO marital deduction
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Marital Property Issues 
• Separate property
• Joint property (with right of survivorship)
• Community property



Technical Section 

Income Tax Residency

Estate Tax Residency
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Income Tax Residency

Resident defined for income tax purposes: 

A U.S. citizen, 

A green card holder – lawful permanent residence status, or 

A foreign national who has days of presence in the U.S. that meet the 
“substantial presence test” of IRC 7701 (a/k/a the 183 day/120 rule)



Substantial Presence Test 
• Under the substantial presence test a non U.S. person physically present in the

United States under a weighed average formula for 183 days including partial days,
is a U.S. income tax resident for that year.

• Under this “weighted average system” to satisfy the 183 days requirement, count:
(a) All of the days present in the current year, and;

• (b) One-third (1/3) of the days present in the first year before the current year, and;
• (c) One-sixth (1/6) of the days present in the second year before the current year.

For example, Sally Sample (“SS”) and John Doe (“JD”) are each present in the United States for various 
durations of time during the past three years. 

# of Days in the US % Total   .     

SS JD    SS JD SS JD
2022 120   183       100%       100%         120     183

2021 120    30         1/3        1/3  40      10 

2019 120      0                 1/6         1/6  20 0

180      193

Despite being in the U.S. more days overall, SS does not pass the substantial presence test while JD 
does because of the weighted average rule.
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Residency Start Date 
• For an individual treated as a non U.S. person for U.S. federal income tax purposes

because of the substantial presence test, the “residency start date” is the first day
present in the United States, provided that the individual can disregard up to 10
days of presence if the closer connection test is met during such ten-day period.

• The ten days cannot be part of a longer extended stay, and these rules do not affect
the number of days actually counted for the substantial presence test.

• “Closer connection” is established by “more significant contacts.”
• Facts and circumstances to be considered include the location of the alien’s

permanent home (immaterial whether a house, apartment or furnished room, or
whether owned or rented, provided it is available to the alien at all times,
continuously, and not solely for stays of short duration), family and personal
belongings (such as automobiles, furniture, clothing, and jewelry owned by the alien
or family); the location of social, political, cultural or religious organizations in which
the alien is currently involved; the location where the alien conducts routine banking
activities; the type of driver’s license held; the country of residence designated by
the alien on various forms and documents, including official forms such as Form W-
9; and where the alien votes.

26
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Residency Termination Date 
• This is a similar concept to the residency start

date.
• For the termination date, the taxpayer must

satisfy the “close connection” with a particular
country which may defer the termination date
until the end of the year.

• Monitor future travel to avoid the anti-lapse rule.
• Dual status returns may be due in the years of

departure and arrival.
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Exceptions
• Student visa
• Diplomatic visa
• Medical exceptions
• Closer connection (Form 8840)
• Treaty benefits (caution, informational forms may

still apply)
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Traps for the Exceptions
• Capital gains
• Does not protect from gift tax, estate tax, and

generation-skipping transfer tax
• Domicile vs. Non-domicile becomes important
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Preferred Status Visa - Tax Home Discussion
• Under “tax home” rules, a person who is away from his tax

home for longer than 1 year has shifted tax homes to his new
location upon his arrival in that new location.

• 30% tax imposed on U.S. source capital gains for
nonresident alien individuals present in the U.S. for 183 days
or more during taxable year

• Under this rule, most foreign alien employees of international
organizations have shifted tax homes to the U.S.  on the day
of their arrival into the U.S., unless the particular program or
employment clearly terminates in less than one year, they
have no intention to remain in the U.S. after employment.
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Marital Property Issues 
• Separate property
• Joint property (with right of survivorship)
• Community property
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Marital Property Issues
Jointly Held Property (with right of survivorship)

• Jack & Mary sample are a mixed nationality couple (Jack – U.S. and Mary
– U.K.) living in the U.S. Mary has a U.S. green card. Neither of them have
any prior relationship with a community property jurisdiction.

• For purposes of this discussion, it will be assumed that Mary is domiciled in
the U.S. and that there is no treaty protection available at this time.

• Jack holds a senior position in N.Y. (another non community property
jurisdiction).  His base pay is $1m and he receives bonuses of up to $10m
throughout the year.

• Because of Jack’s extensive travel schedule, Mary has requested that they
start accumulating assets in joint names for piece of mind in case anything
were to happen to Jack.
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Marital Property Issues
• There are special gift tax rules that apply to mixed nationality couples when

one of them is a U.S. citizen.

• If both spouses are U.S. nationals the rules are very friendly.  Transfers
between U.S. citizen spouses are tax free due to an unlimited marital
exclusion. This applies to the lifetime transfers as well as those of death.

• However, the unlimited marital exclusion does not apply when one spouse
is a U.S. citizen and the other/donee is not.  Instead, for lifetime gifts it is
replaced by a super annual exclusion of $164,000 for 2022.

• Any gift in excess of this is then used to reduce the lifetime exemption.
Amounts beyond that result in a tax due.

• Special gift tax rules may apply to the creation, maintenance and
severance of joint tenancy when one of the spouses is a non-U.S. citizen.
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Marital Property Issues
Personal Property (joint with right of survivorship)

• A gift may occur at termination if there is a non proportionate  
distribution of proceeds.

• A gift can also occur when one spouse takes an amount greater 
than their contribution during the period of joint tenancy. 

• However, in some states like N.Y., a gift can occur at creation 
because of NYS Banking Law 675 which appears to vest property 
rights in the non-contributing joint tenant at creation.
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Marital Property Issues

Real Property (joint with right of survivorship)

• In general, the creation of a joint tenancy for real property with right
of survivorship by a couple where one is not a U.S. citizen will NOT
constitute a gift at formation.

• A gift could occur if a sale of the proceeds are not split according to
contribution
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Marital Property Issues

Estate Taxes
• At death, the full value of personal property and real property are included in the

estate and then reduced to the extent of the survivor’s contribution.

• This is in stark contrast with the much friendlier treatment afforded to U.S. citizens
spouses where 50% is simply included in the estate of the first to die (with a full
marital deduction applying).

Joint Property (with right of survivorship)
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Marital Property Issues
Joint Property (with right of survivorship)

Advice for Jack and Mary Sample:

• Jack should direct his employer to deposit his base pay ($1m) into a joint account.
A position exists that this is satisfying a support obligation and is not a gift.

• The bonuses ($10m) should go into an account in Jack’s name or in a revocable
trust f/b/o Mary. He should be sure to make direct transfers to Mary each year of
the enhanced annual exclusion in the amount of $164,000 (as adjusted for
inflation) each year.

• Their personal residency can be acquired in a joint name. The bonuses can be
used to pay the mortgage without triggering a gift tax.

• Last will and testaments should be executed along with an ILIT
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Marital Property Issues
Community Property 

• For a mixed nationality couple community property may allow both spouses to
take full advantage of their estate and gift tax exemptions.

• California is probably the best known community property jurisdiction in the U.S.
Others include Arizona, Nevada, Washington etc.

• Outside the U.S. many civil law countries have marital property laws that are close
to or mirror that of California. A careful analysis of the laws of such countries can
often lead to a conclusion that their marital property regimes can be treated as
community property on a U.S. estate tax return.

• While such analysis can provide can a powerful U.S. estate tax savings it is no
small tax to reconcile the laws of a foreign country with those of a particular state
within the U.S.
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Marital Property Issues
Community Property 

• A move from a community property jurisdiction, such as France, to a non-
community property jurisdiction, such as N.Y., can cause newly acquired property
to shift to N.Y. law  and away from the benefits of community property. In the
Matter of Majot 199 N.Y. 29.92 N.E. 402 (1910) it was held that community
property ended when N.Y. domicile was acquired.

• In Estate of Charania v. Commissioner 133 T.C. 122 (2009) the court held that the
law of the nationality of both spouses (the U.K.) should apply for the life of the
marriage and not the law of Belgium where they were living as no documents
were executed there.
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Marital Property Issues
Community Property 

• Rev Rul 55-605, in addressing an issue of Nevada law, the IRS ruled that “one
half of the jointly held property acquired with “community funds” is included in the
gross estate of the wife when she predeceases her husband in a community
property jurisdiction.

• This Rev Ruling concluded that under Nevada law the wife had a “vested” rather
than “expectant” interest in the community property.

• This ruling is important in that appears to confirm that the husbands' earnings are
acquired by the wife for full and adequate consideration for purposes of IRC 2040.
In other words, the non earner spouse is regarded as a co-contributor of the
community property into the joint tenancy.
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International Charitable Giving
• Maximize your U.S. tax deduction

• Treaties may help





ESTATE AND GIFT TAX TREATIES

Burgess J.W. Raby, Esq.

Raby Law Office, Tempe, Arizona USA

Estate Planning for Mixed Nationality Couples:

Key Issues and Strategies for Both the U.S. and Non-U.S. Spouse



US ESTATE AND GIFT TAX TREATIES
• US estate and gift tax treaties often are overlooked, especially as compared

with US income tax treaties.

• US has treaties (technically “conventions”) affecting only estate tax with
eight jurisdictions, seven of which are separate treaties, plus Article XXIX B
of the United States-Canada income tax treaty, as amended by Article 26 of
the 2007 Protocol to that treaty.
• Canada imposes income tax at death as if assets of the decedent were sold, so

provisions regarding the interaction of the Canadian death tax with US estate tax are
included in the income tax treaty, as amended.

• US has treaties affecting both estate and gift tax with seven jurisdictions,
some of which also apply to the generation-skipping transfer tax.
• Australia has separate estate and gift tax treaties, at least according to IRS website

https://www.irs.gov/businesses/small-businesses-self-employed/estate-gift-tax-
treaties-international.

https://www.irs.gov/businesses/small-businesses-self-employed/estate-gift-tax-treaties-international


SAVING CLAUSE

• Generally and similar to United States income tax treaties, domicile-
type estate and gift tax treaties reserve to the United States the 
power to tax transfers or deemed transfers by its citizens without 
regard to the estate and gift tax treaty (a “saving clause”).

• Situs-type estate and gift tax treaties generally do not include a 
specific saving clause, as estate taxation (and gift taxation, in the case 
of the treaty with Japan) is imposed on the basis of the situs of 
property, independent of the citizenship of the decedent (or donor). 



SITUS- vs. DOMICILE-TYPE TREATIES

• Situs-type estate and gift tax treaties assign specific types of assets to 
a situs in either the taxpayer’s country of domicile or the other 
country and give tax priority to the taxing jurisdiction in which an 
asset is sited.

• Domicile-type estate and gift tax treaties assign the priority to tax to 
the country of the taxpayer’s domicile.

• Domicile-type estate and gift tax treaties, however, generally still 
assign a situs to certain categories of assets:
• Real property; and

• Business property of a permanent establishment and assets pertaining to a 
fixed base used for the performance of independent personal services.



SITUS-TYPE TREATIES
• Following US estate tax treaties are situs-type treaties:

• Australia (1953, effective on January 7, 1954; separate gift tax treaty signed May 14, 
1953, effective on December 14, 1953);

• Finland (1952, effective on December 18, 1952);
• Greece (1950, as modified by Protocol signed July 18, 1953, and a supplementary 

Protocol signed December 30, 1953, effective on December 30, 1953, and 
subsequently modified by Protocol signed February 12, 1964, effective October 27, 
1967);

• Ireland (1949, effective on or after December 20, 1951, or after December 31, 1950, 
by election);

• Italy (1955, effective after October 26, 1956);
• Japan (1954, effective after April 1, 1955);
• South Africa (1947, as modified by Protocol signed July 14, 1950, effective after July 

15, 1952, or after July 1, 1944, by election); and
• Switzerland (1951, effective on or after September 17, 1952).



DOMICILE-TYPE TREATIES
• Following US estate tax treaties are domicile-type treaties:

• Austria (1982, effective after July 1, 1983);
• Canada (1995 Protocol to the US-Canada income tax treaty (1980), effective after 

November 9, 1995, retroactive effect to after November 10, 1988, but only if refund 
claim filed by November 9, 1996, as amended by 2007 Protocol to the US-Canada 
income tax treaty (1980), effective as of January 1, 2009);
• Because the estate tax provisions are part of the US-Canada income tax treaty, a decedent’s 

estate to which the treaty applies is determined based on residency, not domicile.
• Denmark (1983, effective on November 7, 1984);
• France (1978, effective on October 1, 1980, as modified by Protocol signed 

December 8, 2004, effective on December 21, 2006, with certain retroactive 
provisions);

• Germany (1980, effective on January 1, 1979, as modified by Protocol signed 
December 14, 1998, effective on December 14, 2000);

• Netherlands (1969, effective on February 3, 1971); and
• United Kingdom (1979, effective on November 11, 1979).



TERMINATED TREATIES

• Australia – effective as of 1999, Australia abolished its federal estate 
and gift taxes; however, as of May 19, 2022, IRS includes Australian 
estate and gift tax treaties in list of estate and gift tax treaties in effect 
at https://www.irs.gov/businesses/small-businesses-self-
employed/estate-gift-tax-treaties-international.

• Norway (1949, effective on December 11, 1951) – treaty was officially 
terminated effective January 1, 2015, after Norway repealed its 
inheritance tax in 2014.

• Sweden (1983, effective on September 5, 1984) – treaty was officially 
terminated effective January 1, 2008, after Sweden repealed its 
inheritance and gift taxes in 2004.

https://www.irs.gov/businesses/small-businesses-self-employed/estate-gift-tax-treaties-international


TREATIES APPLYING TO GIFT AND/OR 
GENERATION-SKIPPING TRANSFER TAXES

• The following US estate tax treaties also apply to US gift tax and purport to apply to the 
generation-skipping transfer tax (the “GSTT”):
• France (most likely to apply to the GSTT);
• Germany (entered into force before 1986 repeal and replacement of 1976 version of GSTT; 

subsequent Protocol does not mention GSTT); and
• UK (same situation as Germany).

• The following US estate tax treaties also apply to US gift tax and state that they apply to 
US generation-skipping transfer tax, but clearly apply to the version of the generation-
skipping transfer tax that was repealed in 1986 with retroactive effect:
• Austria; and
• Denmark.

• The following US estate tax treaties also apply to US gift tax, but not generation-skipping 
transfer tax:
• Australia (separate gift tax treaty); and
• Japan.



SITUS-TYPE TREATIES – GENERALLY, ESTATE 
TAX ONLY; REQUIRE PERSONAL AFFILIATION

• With the exception of the treaty with Japan, situs-type treaties do not 
apply to gift tax.

• Situs-type treaties do not apply to generation-skipping transfer tax.

• There must exist some personal affiliation with at least one of the 
countries who are party to the treaty for the treaty to apply
• Personal affiliation means citizen or domiciliary of the US and domiciliary (or, 

in some cases, resident) of the other treaty country; Italian citizenship is 
sufficient personal affiliation for its treaty with US to apply.

• Definitional issues arise with respect to personal affiliations of “domicile” and 
“resident.”

• Finland and Japan treaties also apply if a beneficiary has a personal affiliation 
even if the decedent (Finland) or decedent or donor (Japan) does not.



SITUS-TYPE TREATIES – SITUS RULES AND 
ISSUES FOR SPECIFIC TYPES OF PROPERTY

• Situs-type treaties generally provide specific situs rules for: 
real/immovable property; tangible personal/movable property; 
currency, including bank notes; separate rules for tangible 
personal/movable property or currency in transit; debts, promissory 
notes, etc., other than governmental securities; governmental 
securities; bank accounts; insurance and annuity proceeds; interests 
in ships/aircraft; business goodwill; patents, trademarks, and designs; 
copyrights, franchises, and licensee rights; causes of action; judgment 
debts; shares of stock (but not stock options);

• The situs of other property is left to determination by the country 
imposing tax or allowing a credit.



SITUS-TYPE TREATIES – CHALLENGES IN 
DETERMINING SITUS

• For example, what is the character of an equitable interest as a trust 
beneficiary?
• A debt?

• An interest in the underlying assets owned by the trust – Rev. Rul. 55-163, 
1955-1 C.B. 674, reached this conclusion with respect to a revocable trust 
under the former US-UK estate tax treaty, which was a situs-type treaty.

• An in personam right against the trustee, described as the “historical view” in 
Commissioner v. Nevius, 76 F.2d 109 (2d Cir. 1935), cert. denied, 296 U.S. 591 
(1935).

• Something else?



SITUS-TYPE TREATIES – CHALLENGES IN 
DETERMINING SITUS (cont.)

• As another example, what is the character of an interest in a partnership?
• Only US situs-type treaty to specifically address the issue is the one with Australia:  

“A partnership shall be deemed to be situated where the business of the partnership 
is carried on, but only to the extent of the partnership business at that place.”  Article 
III(1)(g).

• All other US situs-type treaties leave determination of the situs of a partnership 
interest to the treaty parties.

• What to do with US limited liability companies that default to partnership status in 
the US but generally are subject to corporate tax in other jurisdictions?

• How does a country that does not provide for partnerships treat a US LLC or a US 
LLP?

• Older US authorities reject characterization of foreign civil law partnership analogues 
as partnerships for US purposes.  See GCM 18718, 1937-2 C.B. 476 (French société en 
commandite simple); GCM 33533 (6/14/67) (Belgian société en commandite simple); 
GCM 35294 (4/6/73) (Colombian sociedad de responsabilidad limitada).



SITUS-TYPE TREATIES - DEDUCTIONS

• Situs-type treaties either do not include any provision regarding the 
allowance of deductions or leave the allowance of deductions to the 
domestic law of each of the treaty parties.

• An exception is the US treaty with Greece, which in its Article V 
requires the situs party to provide the same deductions on a prorated 
basis as would be provided if the decedent was a domiciliary.



SITUS-TYPE TREATIES - CREDITS

• Situs-type treaties generally provide two kinds of credits – primary 
credit and secondary credit.

• Primary credit – country taxing on the basis of domicile/citizenship 
provides credit for tax imposed by situs country, but never more than 
its own tax imposed on the property sited in the situs country.

• Which country’s rules govern valuation of the property?

• Depending on the treaty being applied, the amount of tax imposed by 
either country must take into account “dimunitions,” “credits,” 
“abatements,” “remittances,” “allowances,” “reliefs,” “remissions,” 
and/or “reductions” in the amount of tax, as well as how any such 
dimunitions, etc., are allocated amongst the decedent’s assets.



SITUS-TYPE TREATIES – CREDITS (cont.)

• Treaties with Australia, Finland, Greece, Italy, Japan, and Switzerland allow 
a pro rata share of the US unified credit in calculating US estate tax.
• Formula for calculating pro rata share is substantially the same as set forth in section 

2102(b)(3)(A) of the Internal Revenue Code.
• Pro rata share is determined by comparing amount of decedent’s gross estate 

located in the US to the value of decedent’s worldwide gross estate.
• Property that is exempt from US tax under a treaty is not included in the decedent’s 

gross estate located in the US.

• Treaties with Ireland and South Africa do not make provision for the US 
unified credit to apply, so decedent’s estate is left with the statutory credit 
of $13,000.

• Japan treaty also applies to gifts, so gifts that were made that were not 
subject to US tax due to US unified credit will require an adjustment be 
made to unified credit for estate purposes.



SITUS-TYPE TREATIES – CREDITS (cont.)

• Secondary credit generally is provided because both treaty countries 
may tax on basis of personal affiliation (example – US citizen 
domiciled in another country at death) and property held at death is 
held either: (i) in both countries under their respective domestic laws 
or (ii) in a third country.

• Secondary credit is computed to take into account both countries’ 
relative taxes.

• Amount of the credit is based on the lesser of the taxes imposed by 
each of the two treaty countries.

• Secondary credit highly variable from treaty to treaty.



DOMICILE-TYPE TREATIES
• As noted above, the principal feature of domicile-type treaties is that their 

provisions give primary taxing authority to the jurisdiction in which the 
decedent or donor was domiciled.

• When US citizen is involved, US may tax the citizen, but must credit against 
its tax the tax imposed by the country of domicile.
• Exception:  If an asset is subject to tax under the treaty due to its situs being in the 

US, then the US has the primary taxing authority.

• What constitutes “domicile” differs between jurisdictions, so possibility 
exists that both countries will claim “domicile,” in which case revert to tie-
breaker rules:  (i) where permanent home located; (ii) where center of vital 
interests is located; (iii) place of “habitual abode”; (iv) country of 
citizenship; and (v) agreement of competent authorities.



DOMICILE-TYPE TREATIES – SPECIFIC SITUS 
RULES

• As previously noted, domicile-type treaties generally contain specific 
situs rules for (i) real/immovable property and (ii) business property 
of a permanent establishment and assets related to a fixed base used 
for the performance of independent personal services.

• Priority to tax is provided to the country in which the assets are sited, 
so country of domicile must provide a credit against its tax for the tax 
imposed by the situs country.

• Situs rules in domicile-type treaties apply without regard to a 
personal affiliation (although there must be some basis for the treaty 
to apply).



DOMICILE-TYPE TREATIES – SPECIFIC SITUS 
RULES (cont.)

• Property is determined to be real/immovable property by the laws of 
the country in which the property is located, subject to the applicable 
treaty calling out specific types of property that will be considered to 
be real/immovable property.
• What about entities that hold interests in real property?

• Clear that similar interests in property will be characterized differently in 
different jurisdictions – contrast characterization of water rights in most 
eastern US states (riparian rights that are appurtenant to the land next to the 
water) with the characterization of water rights in many western US states 
(prior appropriation rights that are personal in nature).



DOMICILE-TYPE TREATIES – SPECIFIC SITUS 
RULES (cont.)

• Permanent establishment and fixed base concepts present additional 
interpretation issues.

• US Model Estate and Gift Tax Treaty provides that “the term ‘permanent 
establishment’ means a fixed place of business through which the business 
of an enterprise is wholly or partly carried on.”
• What constitutes an “enterprise” for US tax purposes is undefined, although other 

countries have developed definitions, at least some of which may exclude forestry 
and certain agricultural businesses.

• Definition of “permanent establishment” for US estate and gift tax treaties 
presumably has the same meaning as the term is given in US income tax 
treaties.
• Books have been written analyzing the meaning of “permanent establishment” in 

income tax treaties.



DOMICILE-TYPE TREATIES – SPECIFIC SITE 
RULES (cont.)

• “Fixed base” used for the performance of independent services also is 
a term that has been extensively analyzed for purposes of income tax 
treaties.
• In case of French and Dutch treaties, a “fixed base” will provide taxing 

jurisdiction if it is used for the performance of “professional services or other 
independent activities of a similar character.”

• Current trend in income tax treaties, however, is to eliminate “fixed 
base” from income tax treaties and instead also apply permanent 
establishment concepts to independent service operations.



DOMICILE-TYPE TREATIES – GIFTS OF 
TANGIBLE PERSONAL PROPERTY

• In the absence of an applicable treaty, US gift tax applies to a 
nonresident alien’s transfer of tangible personal/movable property 
that has a situs in the US at the time of transfer.

• Domicile-type estate and gift tax treaties, however, cede taxing 
jurisdiction for property not expressly mentioned (generally, real 
estate and property associated with a permanent establishment/fixed 
base) to the country of domicile.



DOMICILE-TYPE TREATIES – DEDUCTIONS FOR 
ADMINISTRATIVE EXPENSES, DEBTS, AND 

CHARITABLE CONTRIBUTIONS

• Deductibility of administrative expenses and debts vary between the 
individual domicile-type treaties.
• UK treaty provides in Article 8(1) that, “permitted deductions shall be allowed in 

accordance with the law in force in the Contracting State in which tax is imposed.”

• In contrast, Denmark treaty refers in its Article 9 to “Reductions” for charitable and 
marital deductions only.

• Most domicile-type treaties allow a deduction in full from the US gross 
estate of a person domiciled in the other treaty country for donations 
made to non-US charitable organizations.
• A primary issue is determining what qualifies as a non-US charitable organization for 

purposes of the applicable treaty.



DOMICILE-TYPE TREATIES – MARITAL 
DEDUCTION

• Availability of the marital deduction varies greatly between different 
domicile-type treaties.

• Treaty with Austria allows deduction in accordance with US law, so 
that QDOT is required or deduction is denied.

• Treaty with Canada, if requirements are met, provides for a credit for 
estate tax that is the lesser of (i) the unified credit allowed pursuant 
to the treaty or (ii) amount of US estate tax that otherwise would be 
imposed on the transfer of property to the surviving spouse.

• Treaty with Denmark provides for a marital deduction without the 
requirement for a QDOT.



DOMICILE-TYPE TREATIES – MARITAL 
DEDUCTION (cont.)

• Treaty with France provides for either (i) a 50 percent marital deduction exclusion 
or (ii) by election by qualified estates, a deduction equal to the lesser of the value 
of qualifying property or the applicable exclusion amount determined without 
regard to any prior gift.

• Treaty with Germany provides for qualifying transfers to be deductible to the 
extent of the lesser of (i) the value of the property passing to the spouse or (ii) 
the applicable exclusion amount determined without regard to any prior gift.

• Treaty with Netherlands provides a marital deduction only with respect to 
property that is assigned a specific situs for purposes of the treaty.

• Treaty with the UK provides for no marital deduction without a QDOT for US 
property passing from a UK domiciliary or citizen to a spouse; property in UK 
passing from a US domiciliary or citizen to a spouse not domiciled in the UK is 
entitled to a UK exemption equal to 50 percent of the transferred property, after 
taking into account other available UK exemptions.



DOMICILE-TYPE TREATIES – UNIFIED CREDIT
• Austria treaty – no provision for applying unified credit, so only $13,000 statutory 

credit.

• Canada treaty - greater of (i) a pro-rata portion of unified credit or (ii) the $13,000 
statutory credit.

• Denmark treaty – no provision for applying unified credit, so only $13,000 
statutory credit.

• France – greater of (i) a pro-rata portion of unified credit, reduced by any credit 
previously applied by US to gifts, or (ii) the $13,000 statutory credit.

• Germany - greater of (i) a pro-rata portion of unified credit, reduced by any credit 
previously applied by US to gifts, or (ii) the $13,000 statutory credit.

• Netherlands – no provision for unified credit, so only $13,000 statutory credit.

• UK –US tax on property of a UK citizen who is a nondomiciliary alien of the US is 
limited to what it would have been had the UK citizen been a US domiciliary.



CONCLUSION

• Specific planning techniques require awareness that an estate and gift 
tax treaty exists, as well as knowledge of both US and treaty partner’s 
internal estate tax and possibly gift tax or even GSTT rules.

• Depending on the treaty partner in question and the extent of a 
client’s risk tolerance, there are opportunities to take advantage of 
different characterizations and classifications between the US and the 
treaty partner’s laws as modified by the applicable treaty.



FOR MORE INFORMATION

• For more information, please contact the speaker at:

Burgess J.W. Raby

Raby Law Office

1753 East Broadway Road, Suite 101-428

Tempe, Arizona 85282

(+1) 480-967-1501

bur@rabytaxlaw.com
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Gifting Mechanisms for Non-U.S. Spouses
K. Eli Akhavan

Steptoe & Johnson LLP
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Gift tax issues for Non-Citizen/Non-Residents

• There is no unlimited marital deduction with respect to a gift to a non-citizen spouse 
(even if they have a greencard)

• There is an annual exclusion amount that can be gifted to a non-citizen spouse, indexed 
for inflation ($164,000 in 2022 and $175,000 in 2023)

• Any amount gifted above the annual exclusion will use up the donor’s lifetime 
exemption

• A non-citizen/non-resident spouse may make unlimited gifts to a citizen spouse

• QDOTs are used for testamentary bequests but not for lifetime gifts

• Gifts by a non-citizen/non-resident of intangible property are not subject to gift tax

• Joint accounts are an issue

3
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Bequests to a Non-Citizen Spouse of U.S. assets - QDOTs

• QDOT Terms:

• QDOT must provide that it is governed by the laws of a U.S. state or the District of Columbia

• Qualify as an ordinary trust and as a POA trust, a QTIP trust, a qualified CRT or an estate trust

• At least one trustee must be a US citizen

• “Large” QDOTs (assets in excess of $2 million):
• At least one trustee must be a US bank or trust company

• The individual US trustee must provide a bond or letter of credit equal to 65% of the FMV of the trust assets

• “Small” QDOTs:
• Same requirements as large QDOT

• Not more than 35% of the trust assets can be real property located outside the United States 

• Trustee must have the right to withhold the estate tax and pay it to the IRS

• Executor must make election to have trust treated as a QDOT

• Distributions of principal from the QDOT can cause an estate tax liability (unless hardship 
exception applies)

• Income distributions from QDOT do not cause an estate tax liability (fiduciary accounting 
income, not taxable income)

4
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Planning for Non-U.S. Persons – Estate Tax 

• Non-U.S. persons for estate tax purposes are those who are not domiciled in the United 
States (this is different than the definition of US resident for U.S. income tax resident)

• Non-U.S. persons have a $60,000 estate tax exemption for their U.S. situs assets:

• Real estate and tangible personal property located in the United States

• Stock in U.S. corporations 

• Brokerage accounts, mutual funds (but not bank accounts)

• Situs of partnership assets (unclear)

• Planning options:

• Ownership of US situs assets by irrevocable trusts 

• Whether asset should be held by a foreign trust or a US trust will depends on the class of 
beneficiaries 

• Ownership of US situs assets by foreign corporations (classified as such by U.S. tax laws)

• Treaty modifications 

5
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Planning for Non-U.S. Persons – Gift Tax 

• Non-U.S. persons do not have a lifetime exemption, rather only the annual exclusion for 
gifts of U.S. situs assets:

• Gifts of cash located within the United States (uncertainty about wires)

• Artwork

• Real estate

• Intangibles are NOT sitused in the United States (e.g., stock in U.S. corporations)

• Planning options:

• Convert tangible personal property to intangible

• Beware of step-transaction

• Query single member LLCs owning U.S. situs assets

• Reporting requirements

• Gifts of over $100,000 received by U.S. persons from non-U.S. persons must be reported on 
Form 3520

6
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Eli Akhavan focuses his practice on tax and estate planning for high-net-worth US and 
non-US clients. He advises domestic and international individuals and families with 
respect to tax and estate planning for their US assets and beneficiaries. Eli also advises 
cross-border clients on all aspects of international estate matters, including foreign 
trusts, pre-immigration and expatriation planning, and on planning for the purchase of 
US residential and investment real property. Eli has considerable knowledge of the 
reporting requirements applicable with respect to foreign financial accounts and assets 
and with respect to FATCA and its global equivalent, the Common Reporting Standards 
(CRS). Eli's practice includes advising clients on the formation of private trust 
companies for purposes of wealth management and privacy.

Eli employs sophisticated wills and trusts and closely-held entities to enable ultra-
affluent clients to transfer their wealth and minimize tax. He also counsels US and non-
US individuals and families on implementing domestic and foreign asset protection 
structures, integrates innovative private placement life insurance planning into estate 
and asset protection plans, and advises US clients on Puerto Rico's Act 60.

K. Eli Akhavan

Partner

New York

+1 202 506 3952

eakhavan.@steptoe.com

mailto:eakhavan.@steptoe.com
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