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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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BACKGROUND: THE 
FEDERAL TRANSFER TAX 
SYSTEM
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Federal Transfer Tax System

The United States government imposes taxes on certain transfers of property.

There are three types of federal transfer tax:

Gift Tax
• Imposed on transfers of property that a person makes during his or her lifetime

Estate Tax
• Imposed on transfers of property at death

Generation-Skipping Transfer (“GST”) Tax 
• Imposed on certain transfers of property that skip a generation

Rate
• The gift tax, estate tax, and GST tax are all imposed at a 40% rate



Trust 
for G3

Trust 
for G3

Trust 
for G3

G2
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GST Taxation

GST tax becomes relevant when a donor gifts assets to a “skip person.”
• Skip people are non–family members more than 37.5 years younger than the donor. 

• Often comes up in the context of household employees and occasionally romantic partners.
• Skip people also include grandchildren and great-grandchildren. Some examples:

Direct Skips Taxable Terminations
G1

Trust 
(G2 is initial current beneficiary; at G2’s 
death, trust divides into trusts for G3s as 

current beneficiaries)

G2

G3 G3G3

G1

$

G3 G3G3

$

Potential GST tax at death of G2

Taxable Distributions

$

Trust 
(All of G1’s descendants are current 

beneficiaries)

G1

$

G2 G3 G3G3

Potential GST tax at trust distribution to G3sPotential GST tax at gift to G3s
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Federal Transfer Tax Exemptions

Gift and Estate Tax Exemption
• The gift and estate tax exemptions are “unified,” which means that 

each person has a certain exemption from both gift and estate tax.

*Under current law, the exemption amounts are scheduled to revert to $5 million, indexed for inflation, on January 1, 2026.

No transfer tax is due unless a person’s taxable transfers exceed his or her lifetime 
exemption amount.

Gift and 
Estate Tax 
Exemption

GST Tax 
Exemption

GST Tax Exemption
• Each person also has a GST tax exemption.

• The gift and estate tax exemption is $11.7 million in 2021.  The 
IRS just announced that this amount is increasing to $12.06 
million in 2022.*

• Taxable gifts during a person’s lifetime use up the exemption 
amount (meaning less is available to reduce estate tax at death).

• The GST tax exemption is $11.7 million in 2021. (Also increased to 
$12.06 million in 2022.*
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Annual Gift Tax Exclusion
• Certain gifts in amounts up to the annual exclusion amount per recipient per year are 

excluded from the gift tax and do not reduce a person’s gift and estate tax exemption. 
• The annual exclusion amount is $15,000* in 2021.
• The IRS just announced this amount will increase to $16,000* in 2022.

For example, in 2021:

Annual Exclusions from Federal Transfer Tax

*$10,000 indexed for inflation.

$45,000 in gifts that are excluded from the 
gift tax and do not use the gift and estate tax 
exemptions

=
Child #3

$15k

Client

Child #1

$15k

Child #2
$15k
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Applying GST Tax Exemption to Transfers 
to Trusts

If sufficient GST tax exemption is applied to a trust so that the entire 
trust is GST tax exempt, then trust distributions to skip persons and 
trust terminations that transfer assets to skip persons will not be 
subject to GST tax.

If a trust is fully GST tax exempt, the assets of the trust may be 
shielded indefinitely from federal estate and GST tax.

GST Tax 
Exemption
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Federal Marital and Charitable Deductions

Marital and Charitable Deductions
Unlimited deductions from gift, estate and GST tax are allowed for transfers to:
• Donor’s spouse
• Charity

Spouse

Tax-Deductible Transfers

Charity

Tax-Deductible 
Transfers

Spouse
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Exclusions for Direct Payments to 
Educational or Medical Institutions
The following types of payments are not considered gifts:

Tuition payments on behalf of an individual that are made directly to qualified educational 
institutions.
• Does not apply to payments for room and board and other school supplies  

Payments to cover an individual’s medical expenses that are made directly to a medical 
institution, care provider or insurance company (to the extent not reimbursed from the 
company).

Exclusions for 
Qualifying Payments 

Directly to Educational 
or Medical Institutions



THE INHERITANCE TAX 
SYSTEM

BACKGROUND
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Inheritance Tax

Some states, including Pennsylvania, impose a separate inheritance tax upon the 
death of that state’s resident

As an example, Pennsylvania inheritance tax is based on the recipients of 
transfers at death (and gifts within one year of death):

0% on transfers to spouse and charities
4.5% on transfers to descendants
12% on transfers to siblings
15% on transfers to other heirs



Estate Planning Goals

• Preserving and enhancing family wealth

• Achieving tax efficiencies and savings

• Enhancing creditor protection

• Encouraging descendants to be productive members of society and 
responsible stewards of family wealth

• Considering charitable gifting

Attorney-Client–Privileged Communication
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Intestate Succession

• Without a Will, each state provides guidelines for where a client’s assets 
will go

• In Pennsylvania, if a client is unmarried, the client’s assets will pass as 
follows:
– To his or her descendants, per stirpes 
– To his or her parents, in equal shares 
– To his or her siblings and their descendants 
– To his or her aunts and uncles 
– To his or her grandparents 
– To his or her aunts and uncles
– To the Commonwealth of Pennsylvania 

• This often does not align with the client’s goals

Attorney-Client–Privileged Communication
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PLANNING FOR 
INCAPACITY



Asset Management Durable Power of 
Attorney

Attorney-Client–Privileged Communication
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Asset 
Management 

Power

An Asset Management Durable Power of Attorney allows an Agent to 
make financial decisions and take action with respect to the 
Principal’s assets on his/her behalf during his/her lifetime.

• The Principal appoints _________________ as Agent, and 
_________________ as successor Agent.

• The Asset Management Durable Power of Attorney identifies 
the people to whom the Agent can make distributions. 

• It is important to review with the Principal to whom the Agent 
can make distributions and under what circumstances. 



Health Care Durable Power of Attorney

Attorney-Client–Privileged Communication
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Health Care 
Power and 
Advance 
Directive

A Health Care Durable Power of Attorney allows an Agent to make 
health care decisions on the Principal’s behalf should he/she be 
unable to make those decisions himself/herself.

An Advance Directive is designed to clearly state the Principal’s 
wishes regarding life-sustaining treatment.

• The Principal appoints ______________ as Agent, and 
_________________ as successor Agent.



TRANSFER OF 
PROPERTY AT DEATH



Transfer of Property at Death
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The mode of transfer of personal assets depends on how the property is titled:

Property owned in trust is transferred according to the terms of the trust, 
subject to any powers of appointment.

Client’s Individually 
Owned Property 

Joint Property

• Property owned individually passes pursuant to a Will.

• Joint property with rights of survivorship and beneficiary designation assets 
pass to the other joint owner or designated beneficiary.



Assets Commonly Controlled by Beneficiary 
Designation 

Attorney-Client–Privileged Communication
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• Life insurance - You must designate your beneficiary via a beneficiary 
designation form on file with the carrier.

• IRAs and other qualified plans - you must designate your beneficiary 
via a beneficiary designation form on file with the plan.



Will

Attorney-Client–Privileged Communication
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Will

Pourover Wills: 
• Testator(rix)’s Will “pours” her assets into his/her Revocable 

Trust.

Executor:
• Testator(rix) appoints _______________ as Executor, followed 

by _______________ as substitute Executor.



Estate Plan—Flow of Assets 

Attorney-Client–Privileged Communication
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= at Client’s death

MERGE

Client’s 
Revocable 

Trust
Client’s Individually 

Owned Property 

Client’s Will

40% Federal Estate Tax on 
Amount in Estate 

Exceeding Client’s 
Remaining Gift and Estate 
Tax Exemption, Potential 

Inheritance Tax

Trust for Child 
#3

Remaining principal in trust for children

Trust for Child 
#2

Trust for Child 
#1



Residuary Trust 
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Residuary Trust

Upon Settlor’s 
death:

Approximate Value Entire value of estate after specific bequests LESS federal estate tax; Divided into equal trusts for children.

Trustee _________________; each child as sole Trustee of his/her own trust.

Beneficiaries Each child is beneficiary of his or her own trust.

Dispositive
Provisions Income and principal will be payable for the health, education, maintenance and support of a child. An 

Independent Trustee may also distribute income and principal for the benefit of a child.

Power of 
Appointment Each child has the power to appoint by Will any or all of the principal of the Residuary Trust among Settlor’s 

descendants (other than to himself or herself).





APPOINTMENT OF KEY 
PERSONS



Appointment of Key Persons
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Attorney Work Product

31

Will
Executor: (1) ________________

(2) ________________

Revocable Trust
Trustee: (1) Settlor (Self)

(2) ________________
(3) ________________

Asset Management Power of Attorney
Agent: (1) ________________

(2) ________________

Health Care Power of Attorney
Agent: (1) ________________

(2) ________________



UNDERSTANDING 
TRUSTS

BACKGROUND



Understanding Trusts
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Irrevocable Trust 
Trustee: Unrelated party
Beneficiaries: Significant 

other, Child #1, Child #2 and 
Child #3

Settlor: Client

$

• A trust is similar to an entity that holds assets for the benefit of another.

• When you create and fund a trust, you are known as the “Grantor” or the 
“Settlor.”

• The Settlor names individuals or charities, known as “beneficiaries,” who will 
benefit from the trust.

• The “Trustee” is responsible for administering the trust.
• Managing and investing the trust assets
• Distributing the trust assets according to the trust terms
• Administering other aspects of the trust (e.g., complying with federal and 

state tax requirements)

• The two basic forms of a trust are (1) revocable trusts and (2) irrevocable 
trusts.  

• A Settlor can modify or terminate a revocable trust.  This type of trust is 
generally used as a “Will substitute” to control the Settlor’s estate 
following his or her death.

• Generally, an irrevocable trust cannot be modified or terminated.  This 
type of trust is useful for estate planning during the Settlor’s lifetime.



Irrevocable Trust Example

Attorney-Client-Privileged Communication
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Irrevocable “Pot” Trust 
Trustee: Unrelated Trustee

Current beneficiaries: Significant other, 
Child #1, Child #2 and Child #3

Assets: $3 Million

Settlor: Client

$

$1 Million 
Trust for  
Child #1

$1 Million 
Trust for 
Child #2

$1 Million 
Trust for 
Child #3

Following 
Significant other’s 

death

1. Client makes a gift to the trust:

A. She can use annual exclusion gifting or lifetime 
exemption from gift tax (for larger gifts).

B. She can sell assets to the trust.

C. She can apply GST tax exemption to the gift in order 
to shield the trust from GST tax for future 
generations.

2. The trust assets can grow outside of Client’s taxable estate.

3. The trust assets are protected from creditors.

4. During the significant other’s lifetime, the Trustee can make 
discretionary distributions to the significant other, Child #1, 
Child #2 and Child #3.

5. Subject to any powers of appointment, following the death 
of the significant other, the trust divides into three separate, 
equal trusts for Child #1, Child #2 and Child #3.



Distribution Standards
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Distribution Standards Generally

1. Distributions for the beneficiary’s health, education, maintenance and 
support (“HEMS”)

There are three primary types of distribution standards:

2. Distributions for the beneficiary’s “benefit”

3. Mandatory distribution to the beneficiary (not recommended)

• Set forth in the trust agreement
• Can vary from a mandatory payout of certain trust assets periodically or on a 

specific date to a completely discretionary standard that allows for distributions 
in Trustee’s discretion 



Trusts with HEMS Distribution Standard
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The HEMS distribution standard allows Trustee to make distributions in Trustee’s 
discretion for the beneficiary’s health, education, maintenance and support.
The HEMS distribution standard is commonly included in trusts 
because:
 It is an “ascertainable standard” under 26 U.S.C. § 2041.
 It provides some creditor protection by limiting the ability of a beneficiary’s 

personal creditors to force trust distributions.  
 It balances (a) providing flexibility to Trustee to exercise his or her discretion 

and (b) imposing boundaries on Trustee’s discretion.
 It allows a beneficiary to serve as Trustee of his or her own trust without 

estate-tax-inclusion risk.
What constitutes a distribution for HEMS is fact-dependent.  Some 
examples may include:
• Health–Routine medical care, medications, surgery, nursing care, mental health 

expenses, and addiction treatment
• Education–Tuition, fees and living expenses associated with higher education 

and technical training
• Support and Maintenance–A beneficiary’s customary living expenses, including 

housing, clothing and food



Trusts with Benefit Distribution Standard
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The “benefit” distribution standard provides an Independent Trustee with 
more discretion than the HEMS standard regarding making distributions.

• An “Independent Trustee” is one who is not related to or employed by a 
beneficiary or Settlor of a trust.

• The additional discretion can provide additional creditor protection and 
protection from attempted forced distributions by beneficiaries who are 
dissatisfied with distributions.  There is no obligation on the part of the 
Independent Trustee to make any distributions at all.

• On the other hand, it gives the Trustee more power over the disposition 
of trust assets.



“Special Needs” Trusts
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“Special Needs” trusts have special sets of provisions for certain 
beneficiaries so a beneficiary can receive governmental benefits

• A beneficiary of a “Special Needs” trust cannot serve as Trustee 
• Distributions from a “Special Needs” trust are in the full discretion of a 

Trustee and are for the “benefit” of a beneficiary only
• Trust can only “supplement” any benefits a beneficiary receives from 

the government 



Crummey Withdrawal Rights 

• A trust can have certain withdrawal rights for descendants, called 
“Crummey” withdrawal rights.  Crummey withdrawal rights qualify a 
portion of gifts to the trust for the annual exclusion.

• A Trustee must notify a descendant of his or her right to withdraw 
assets from the trust in a Crummey letter or notice. 

• Typically, annual exclusion gifts to trusts are used to satisfy trust 
expenses or life insurance premiums.  If a descendant exercises his 
or her withdrawal right, the Grantor may be required to loan money 
to the trust or use his or her gift tax exemptions to re-fund the trust.

39Attorney-Client-Privileged Communication
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Powers of Appointment

• Often, a trust grants a beneficiary a power of appointment over the 
trust assets, which allows a beneficiary to “appoint” the trust assets to 
alternate beneficiaries or to change the terms of the trust.

• The trust terms will define (1) when the beneficiary can exercise a 
power of appointment and (2) to whom the beneficiary may appoint the 
trust assets.
– Typically, a beneficiary can exercise a power of appointment upon his 

or her death in a Will.  
– Sometimes, the trust allows a beneficiary to exercise a power of 

appointment during his or her lifetime.

Attorney-Client-Privileged Communication
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Powers of Appointment
For example, Client creates a trust for the benefit of the significant other and his/her descendants.  The trust 
gives the significant other the power, during his/her lifetime and in his/her Will, to appoint any or all of the 
principal of the trust among the significant other’s descendants and charities.  Upon the significant other’s 
death, if the significant other does not exercise his/her power of appointment, the trust will divide into equal 
shares for Child #1, Child #2 and Child #3.

Attorney-Client-Privileged Communication
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$100,000 
Trust for 
Child #1

$100,000 
Trust for 
Child #2

$100,000 
Trust for 
Child #3

Irrevocable “Pot” Trust 
Current beneficiaries: Significant other, 

Child #1, Child #2 and Child #3
Assets: $300,000

Upon significant 
other’s death:

Example 1
Significant other does not

exercise power of appointment

Irrevocable “Pot” Trust 
Current beneficiaries: Significant other, 

Child #1, Child #2 and Child #3 
Assets: $300,000

$300,000 
Trust for 
Child #1

Upon significant 
other’s death:

Example 2
Significant other exercises power of appointment 

at his/her death in favor of Child #1

Irrevocable “Pot” Trust 
Current beneficiaries: Significant other, 

Child #1, Child #2 and Child #3
Assets: $300,000

$300,000 to
charity

Upon significant 
other’s death:

Example 3
Significant other exercises power of appointment 

at his/her death in favor of charity



GRANTOR TRUSTS: 
EXPLAINED

IRREVOCABLE TRUST PLANNING



Grantor Trust vs. Nongrantor Trust
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A trust can be either a grantor trust or a nongrantor trust

Grantor Trust
• Grantor (aka Settlor) is treated as the owner of the trust for income tax 

purposes 
• This means that the Grantor of the trust is responsible for paying the federal 

and state income taxes for the trust (except for Pennsylvania, which is one of 
a few states that does not recognize grantor trust status)

• Helps the trust grow over time without the drag of paying federal income taxes 
Nongrantor Trust
• Trust is responsible for paying its own taxes
• Sales between a nongrantor trust and a Grantor are recognized tax events 

If a Grantor has sufficient liquidity to pay the taxes, grantor trusts are 
recommended for more successful long-term estate planning



What Makes a Trust a Grantor Trust? 
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Most common triggers:

• Spouse is a beneficiary 

• Trust holds life insurance and the Trustee can use income to pay premiums on 
the life insurance 

• Grantor has the power to substitute (i.e., substitute assets in the trust for 
assets of the exact same value that Grantor holds)

• Selector provisions (i.e., a nonbeneficiary has the power to add charitable 
beneficiaries of a trust)



Why Are Grantor Trusts Recommended? 
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• Sales from Grantor to a grantor trust are not recognized for federal income tax 
purposes

• Grantor can loan to a grantor trust without federal income tax consequences

• Allows the trust to grow without the drag of federal income tax consequences, 
since the Grantor is responsible for paying the income taxes, effectively 
making tax-free gifts to the trust



LEVERAGING GRANTOR 
TRUSTS: EXPLAINED

IRREVOCABLE TRUST PLANNING
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Leveraging Grantor Trusts – Transferring 
Assets from Other Trusts and Grantor
• Review the assets of the other irrevocable grantor trusts created by the Grantor
• Consider selling the assets of these trusts to a new GST Exempt Trust, especially 

life insurance policies or other assets that will “pop” or “grow” in value
• The Grantor can also sell or loan his or her own assets to a grantor trust 
• These assets would be sold pursuant to a purchase and sale agreement for a 

promissory note 
• This method is especially effective when we sell assets from GST Nonexempt 

Trusts to GST Exempt Trusts
• These sales are not recognized tax events for federal income tax purposes

New GST 
Exempt 2021 

Trust

Life Insurance 
Policy or Other 

Asset

Promissory 
Note

Other 
Irrevocable 

Trusts
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Leveraging Grantor Trusts – Low Interest 
Rates
• In November, the Intrafamily loan interest rates (AFRs) are:

• Short term (0 to 3 years): 0.22%
• Mid term (3 to 9 years): 1.08%
• Long term (9 or more years): 1.86%

• As an example, if a Grantor loaned $10,000,000 in securities to a trust and took back a 
30-year balloon note: 

• At the end of 30 years, the trust would owe $17,382,416.61 back to the Grantor.
• Assuming a 5% rate of return, the trust would have $25,837,007.14 after paying 

back the note at the end of 30 years.  This would be a completely tax-free and 
credit-free transfer out of the Grantor’s estate.

New GST 
Exempt 2021 

Trust

$10,000,000 
Securities

$10,000,000 
Promissory Note

Grantor



Leveraging Grantor Trusts – Real Estate
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• Client must pay fair market value rent to the 2021 GST Exempt Trust in order to reside at the home. The 2021 
GST Exempt Trust will obtain an appraisal to determine the fair market value rent.

• A triple-net lease agreement between Client and the 2021 GST Exempt Trust will be put in place.

• Because the rental payments are fair market value exchanges between Client and the 2021 GST Exempt Trust, 
the rental payments are not treated as gifts. 

• As an example, if Client transfers $30,000 monthly rental payments ($360,000/year) out of her taxable estate, 
this will yield potential federal estate tax savings of approximately $144,000 for each year that 
Client makes rental payments.

Fair Market Value Rent
Triple-Net Lease 2021 GST 

Exempt Trust for 
Children

2021 GST 
Exempt Trust for 

Children

Purchase of Home

$10,000,000
20% Deposit Paid ($2,000,000 Cash; $8,000,000 Note)





GRANTOR RETAINED 
ANNUITY TRUSTS: 
EXPLAINED

IRREVOCABLE TRUST PLANNING



Grantor Retained Annuity Trusts
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• During the annuity term of a GRAT, the Trustees will pay an annual annuity 
payment to the Grantor

• The initial annuity is expressed as a percentage of the initial contribution to the 
GRAT and is based upon a rate published by the IRS for the month that the 
GRAT is funded 

• In November 2021, this rate is 1.4
• As an example: 

• Grantor makes a $10,000,000 contribution to the GRAT in November 2021
• Trustee has to pay Grantor 51.051664% of the $10,000,000 in Year 1 

($5,105,166.40)
• Trustee has to pay Grantor 51.051664% of the $10,000,000 in Year 2 

($5,105,166.40)
• Any growth over $210,332.80 ($10,000,000 - $5,105,166.40 -

$5,105,166.40 = -$210,332.80) goes to the beneficiaries of the GRAT, 
tax free

• We typically structure our GRATs to have the annuity payment be 20% 
greater in the second year, which gives the GRAT more time to earn a 
return on the invested assets



Grantor Retained Annuity Trusts—Example
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Grantor

GRAT

Day 1—Creation 
• On Day 1, Grantor contributes securities (or other assets) to an LLC 

with 1,000 units, creates a GRAT and funds it with 1,000 LLC Units
• GRAT terms provide that Grantor is entitled to two guaranteed annual 

annuity payments, the total present value of which equals the value of 
1,000 LLC Units on Day 1

• Assume that LLC Units are worth $1,000 per unit on Day 1 ($1,000,000 
value initially transferred to GRAT)

1,000 LLC Units

Right to two annual 
annuity payments

Annuity Payment #1=$464,403.47
Annuity Payment #2=$535,596.53

• Because the interests exchanged between Grantor and the GRAT are equal in 
value on Day 1, Grantor’s contribution to the GRAT is a minimal gift and uses 
little of Grantor’s lifetime gift and estate tax exemption



Grantor Retained Annuity Trusts—Example
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First Anniversary—Payment #1 
• Assume that LLC Units have appreciated 10% and are worth $1,100 per unit on 

the First Anniversary
• Grantor is entitled to an annuity payment worth $464,403.47
• On the First Anniversary, 422.184973 LLC Units are worth $464,403.47

Grantor

GRAT
422.184973 LLC Units



Grantor Retained Annuity Trusts—Example
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Second Anniversary—Payment #2
• Assume that LLC Units have appreciated in value by 10% and are worth $1,210 

per unit on the Second Anniversary
• Grantor is entitled to an annuity payment worth $535,596.53 
• On the Second Anniversary, 442.64176 LLC Units are worth $535,596.53

Grantor

GRAT442.64176 LLC Units
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End of GRAT Term
• At the end of the GRAT term, Grantor has 864.826733 LLC Units and the GRAT has 135.173267 

LLC Units 
• Grantor has transferred interests worth $163,559.65 at the end of the GRAT term out of 

his taxable estate with little reduction in his lifetime gift and estate tax exemption  
• Potential federal estate tax savings:  $65,423.86

• In addition, all future appreciation on the $163,559.65 will also be outside Grantor’s taxable 
estate, potentially saving additional estate taxes

Grantor

GRAT

107 LLC Units
893 LLC Units

If the LLC Units had depreciated in value over the GRAT term, Grantor would still be entitled to the fixed-
value annuity payments.  In that case, the GRAT may have had to transfer all of its assets back to the 
Grantor and the GRAT would have “failed.”  Grantor would not have achieved the benefits of the GRAT, but
would be in the same position from a gift and estate tax perspective as if he had not created the GRAT.
Similarly, if the Grantor had died during the annuity term of the GRAT, the GRAT would have failed.
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The benefits of GRATs can be multiplied with a rolling GRAT program
• On the First Anniversary of GRAT #1, Grantor contributes his 422.184973 LLC 

Units (worth $464,403.47 on the First Anniversary) to a new GRAT #2

Assuming 10% appreciation during the 2-year GRAT terms, Grantor transfers interests worth 
an additional $75,957.67 at the end of the GRAT #2 term out of his taxable estate with little 
reduction in his lifetime gift and estate tax exemption  
• Total potential estate tax savings from GRAT #1 and GRAT #2: $95,806.93

Grantor GRAT #1
422.184973 LLC Units

GRAT #2
422.184973 LLC Units

Right to two annual 
annuity payments

Annuity Payment #1=$215,670.58
Annuity Payment #2=$248,732.89
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Contributions of Cash to 501(c)(3) 
Organizations
• Donors can contribute cash to 501(c)(3) organizations.
• If a Donor gives cash to a 501(c)(3), the Donor’s charitable deduction is 

limited to 60% of his or her adjusted gross income (“AGI”), assuming no 
other charitable gifts.

Cash

Charitable Deduction 
Limited to 60% of Donor’s 

AGI

Donor 501(c)(3) Organization
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Examples of Contributions of Cash to 
501(c)(3) Organizations
• If you have $10 million of AGI in 2022, your charitable deduction limit is 

$6 million; therefore, a contribution of $6 million in cash to a 501(c)(3) 
in 2022 would result in a $6 million charitable deduction.

• If you give $5 million in cash to a 501(c)(3) in 2022, you would fall 
within the limit for a fully deductible contribution of $5 million (again 
assuming you have $10 million of AGI in 2022).

• If you give more than $10 million in cash to a 501(c)(3) in 2022, you 
would be capped at a $6 million deduction in 2022 (again assuming you 
have $10 million of AGI in 2022), with the excess carried forward 
(subject to certain limitations) for the next five years.
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• Donors can contribute appreciated securities to 501(c)(3) organizations.
• If a Donor gives appreciated securities to a 501(c)(3), the individual’s 

charitable deduction is limited to 30% of his or her AGI assuming no 
other charitable gifts.

Appreciated 
Securities

Charitable Deduction 
Limited to 30% of Donor’s 

AGI

Donor 501(c)(3) Organization

Contributions of Appreciated Securities to 
501(c)(3) Organizations
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Elimination of Long-Term 
Capital-Gains Tax and NIIT

Appreciated 
SecuritiesDonor

501(c)(3) Organization

Contributions of Appreciated Securities to 
501(c)(3) Organizations
• Contributing long-term appreciated assets to a 501(c)(3) eliminates the 

capital-gains tax on long-term appreciated assets, as long as they have 
been held for more than a year. 

• In 2021, there is also an additional separate tax called the net 
investment income tax (“NIIT”). The NIIT rate is 3.8% on the lesser of 
the net investment income and the excess of the modified adjusted 
gross income more than $250,000 for people who are married filing 
jointly. Contribution of assets to a 501(c)(3) also eliminates the NIIT.
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Examples of Contributions of Appreciated 
Securities to 501(c)(3) Organizations
• For example, if you have $10 million of AGI in 2022, you could deduct 

$3 million if you give $3 million in long-term appreciated securities to 
the 501(c)(3).

• If you give $5 million in long-term appreciated securities, you would be 
capped at a $3 million deduction in 2022 (again assuming you have $10 
million of AGI in 2022), with the excess carried forward (subject to 
certain limitations) for the next five years. A $10 million gift would follow 
the same analysis (again assuming you have $10 million of AGI in 2022).

• Giving long-term appreciated securities has the added benefit of erasing 
any capital-gains tax and NIIT that would otherwise be due when you 
sell the appreciated securities.
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OUTRIGHT BEQUESTS



Cash

Charitable Deduction

Donor 501(c)(3) Organization

Outright Bequests to 501(c)(3) 
Organizations at Death
• Donor can give assets at death to a 501(c)(3).
• This bequest is not subject to estate or gift tax.
• Recommended that Donors designate 501(c)(3)s as recipients of assets 

from their retirement accounts, as the assets of these retirement 
accounts are subject to income taxes and estate taxes. 
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Contact Information

Ellen J. Deringer

ellen.deringer@morganlewis.com

Emily B. Pickering

emily.pickering@morganlewis.com
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