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Benjamin A. Cohen-Kurzrock is a tax attorney who works 
with the firm’s Private Client Services team to represent the 
Nation’s wealthiest individuals and families on the design, 
implementation, and defense of their estate and business 
succession plans. As part of that team, his practice focuses 
on fiduciary and tax controversy and litigation matters, 
with the goal of preserving wealth with or without a trial.

While at the firm, Mr. Cohen-Kurzrock’s experience as part of the Tax Department includes having:

• worked on dozens of complex tax matters touching a wide range of issues, including (i) the valuation of
hard-to-value assets (e.g., business interests, real estate, and financial instruments), (ii) the design and
defense of cutting-edge planning techniques (e.g., those involving annuity trusts, business entities,
charities, formula transfers, and split-dollar life insurance arrangements); and (iii) pre- and post-audit
risk analysis and mitigation;

• litigated several cases against the IRS (whether at Exam, Appeals, or in the Tax Court) with potential
deficiencies generally ranging from $1 million to in excess of $300 million as part of a trial team;

• advised and represented executors, trustees, and beneficiaries, both in and out of court, on (i) estate
and trust administration issues, (ii) fiduciary duty matters, (iii) rights and obligations, (iv) judicial and
nonjudicial modifications of trusts, and (v) the interpretation of various governance documents; and

• drafted various estate/trust/business administration and transactional documents, such as (i) formation,
governance, and administration documents, (ii) asset and ownership transfer documents, (iii) irrevocable
trusts, (iv) wills, and (v) incapacity planning documents.

Beyond client work, Mr. Cohen-Kurzrock has been an author on articles published by Bloomberg BNA, Tax
Notes, Nature Reviews Clinical Oncology, the American Bar Association, and the Houston Law Review. He also
dedicates time each year to helping clients on a pro bono basis.

Before joining the firm, Mr. Cohen-Kurzrock had the honor of serving as a summer law clerk for the
Honorable David Hittner (S.D. Tex.) and the Honorable David Jones (Bnkr. S.D. Tex ). He also got hands-on
accounting and finance experience through internships with global (Big 4) accounting firms and an
investment bank.
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• Bona Fide Debt

• Estate Tax Clawbacks (§ 2035, § 2036, and § 2038)

• Estate Tax Mismatches (Gross Estate v. Marital/Charitable Deduction)

• Formula Transfers (Procter clause v. Everything Else)

• Grantor Retained Annuity Trusts

– Whether the retained interest is a “qualified interest” under § 2702(a)

– Administration issues 

• Private Annuities 

• Penalties

– Failure-to-file penalties under § 6651

– Accuracy-related penalties under § 6662

• Split-Dollar Life Insurance Transactions

• Valuation

– Promissory notes (Treas. Reg. §§ 20.2031-4 & 25.2512-4 v. § 7872)

– Entity interests (Tax Affecting and Discounts)

– Chapter 14 (§ 2701/§ 2702/§ 2703/§ 2704)
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• Basic Issue – Whether an advance is a bona fide debt or a disguised gift.

– If there is bona fide debt, then potentially gift tax is not owed.

– If there is not bona fide debt, then potentially gift tax is owed.

• When It Comes Up

– Intrafamily loans

– Leveraged purchases (e.g., installment sale to grantor trust)

• General Legal Framework

– A note is a bona fide debt when the parties: (a) intended for a loan to exist; and
(b) had a reasonable expectation at issuance that the loan would be repaid.

– Subjective intent plays a significant role in the intrafamily arena.

– Courts apply a multi-factor approach (the Miller factors) to establish indicia of a
bona fide debt, with no one factor being dispositive in the analysis.

Existence of a note     Interest     Repayment schedule 

Security or collateral     Demand for repayment     Records reflecting a loan

Actual repayment     Borrower’s solvency

• Recent Cases

– Estate of Bolles, T.C. Memo. 2020-71 (some debt, some gift)

– Estate of Moore, T.C. Memo. 2020-40 (disguised gift)
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• Basic Issue – Whether a bona fide debt is valued at face, plus interest, or less.

• When It Comes Up  

– At Issuance 

– At Subsequent Transfer/Estate Inclusion

• General Legal Framework

– Sections 2512/2031 provide that assets are valued under the willing buyer/seller test.

– Under Treas. Reg. § 20.2031-4/25.2512-4, that value “is presumed to be the amount
of unpaid principal, plus accrued interest” to the date of the gift/death, unless a
lower value is established by the taxpayer.

– Section 7872 has a safe harbor that applies at the issuance of the note.

• Important Cases

– Frazee v. Comm’r, 98 T.C. 554, 589-90 (1992).

– Estate of True v. Comm’r, 82 T.C.M. (CCH) 27, 123-25 (2001).

• Other Thoughts

– Recently, the IRS has tried to re-litigate and distinguish cases from Frazee.

– Get a qualified appraisal to support note valuation discounts on an estate tax return.

– Note administration and repayment willingness/capacity matters in the overall analysis.
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• Basic Issue – Whether the decedent had strings over transferred property.

• When It Comes Up – Estate Tax Examinations

– Sales of important/cash-flowing/appreciating assets

– Entity formation and funding (typically closely held asset-holding companies)

– Split-dollar life insurance planning

• General Legal Framework

– Section 2036 only applies if three conditions are met:

1. the decedent made an inter vivos transfer of property,

2. the transfer was not a bona fide sale for full and adequate consideration, and

3. the decedent retained a prohibited interest or right in the transferred property, which
the decedent did not relinquish more than three years before death.

– Section 2038 requires a power “to alter, amend, revoke, or terminate” the transfer for the
third element; the other two elements are the same.

• Recent Cases

– Estate of Morrissette, T.C. Memo. 2021-60 (split-dollar life insurance)

– Estate of Moore, T.C. Memo. 2020-40 (deathbed planning with closely held entity)

• Other Thoughts – The issue is frequently litigated and can have a wide range
of impacts, from charitable/marital deductions to consideration offsets.
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• Why Is It Important

– The exception often is the starting point when performing a § 2036/2038 analysis.

– If the exception applies, then it does not matter what retained rights/interests or
powers the decedent had over transferred property.

– The exception can play an especially significant role in cases with family entities.

• General Legal Framework -- A Two-Part Test

– Part One: Whether the transfer was a bona fide sale.

• Wheeler Test (Sales) – Whether the transaction is not subject to being set aside and the
parties transferred the requisite consideration.

• Bongard Test (Entity Creation) – Whether there was a “legitimate and significant” nontax
reason for the creation/funding of the entity.

– Centralized asset management (Stone, Kimbell, Mirowski, Black)

– Involving next generation in management (Stone, Mirowski, Murphy)

– Protect from creditors/failed marriage (Kimbell, Black, Murphy, Shurtz)

– Preservation of investment philosophy (Schutt, Murphy, Miller)

– Avoiding fractionalization of assets (Church, Kimbell, Murphy)

– Avoiding imprudent expenditures by future generations (Murphy, Black)

• Think about whether the transfer is a testamentary substitute.

9Estate and Gift Tax Audits

Bona Fide Sale Exception



BAKER BOTTS

• General Legal Framework -- A Two-Part Test

– Part Two: Whether the decedent received adequate and full consideration.

• There are cases showing that a perfect matching of consideration is not necessary.

• There is a three-part test that applies in entity cases:

– (1) was the interest received proportionate to the value of the contributed property;

– (2) was the value of the contributed property credited to the capital account; and

– (3) was there a right to a liquidating distribution.

• A Few Other Comments

– The analysis often is factually intense, and performed on a case-by-case basis.

– Some recent experience suggests that a legitimate and significant nontax purpose
may be evaluated in all cases, regardless of whether they involve entity creation.

– Be cognizant of communications and their potential subsequent use.

• IRS document requests in § 2036/2038 cases can be very broad, whether made through
an IDR at Exam or through a Branerton or formal discovery request by IRS Counsel.

• Consider privilege issues, and whether the exception or penalties may cause a waiver.
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• General Legal Framework

– Section 2036(a)(1) – Whether the decedent retained possession or enjoyment of,
or the right to the income from, the property.

• The issue in part is whether the decedent retained the property’s economic benefits.

• An express or implied agreement or understanding, regardless of enforceability, may
establish that § 2036(a)(1) applies as to transferred property.

• The operative time is on the date of the transfer.

– Section 2036(a)(2) – Whether the decedent retained the right, either alone or in
conjunction with any person, to designate the persons who shall possess or enjoy
the property or the income therefrom.

• If present, they often are found in the terms of governance documents.

• Pay attention to the effect of fiduciary duties or other “cognizable limits” on a right, as to
prevent the existing of a right under Byrum (SCOTUS) and Estate of Cohen (Tax Court).

• Consider the holdings Estate of Strangi and Estate of Powell in entity structure.

• The operative time is on the date of the transfer.

– Section 2038(a)(1) – Whether the decedent had a power, either alone or in
conjunction with any person, to alter, amend, revoke, or terminate a transfer.

• There is significant overlap between § 2036(a)(2) and § 2038(a)(1).

• Regulations provide that it does not matter in what capacity the power is held, and that
unanimous/state law powers or acts of independent significance should not trigger.

• The operative time is the date of death, and then looking back three years.
11Estate and Gift Tax Audits
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• The use of the transferred assets to pay the decedent's personal expenses

• The decedent's relationship to the assets before and after the transfer

• The commingling of funds

• A history of disproportionate distributions

• The testamentary characteristics of the arrangement

• The extent to which the decedent transferred nearly all of the decedent's
assets

• The unilateral formation of the partnership/entity

• The type of assets transferred

• The personal situation of the decedent

12Estate and Gift Tax Audits
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• Basic Issue – Avoiding a double taxation as to transferred property.

• When It Comes Up – When property is transferred during lifetime and then
pulled back into the gross estate by virtue of a string provision.

• General Legal Framework

– Section 2001 – There is a complicated procedure for modifying adjusted taxable
gift for property that gets drawn into the gross estate under a string provision.

– Section 2043 – The section provides for a consideration offset when the decedent
received some, but not adequate and full, consideration for the transfer.

– Estate of Powell and Estate of Moore had extended discussion of § 2043 as applied
to entity creation, with several simple examples illustrating how this works.

• Functionally, significant considerations are the value differential between formation and
date of death in terms of the entity assets and the discounts applied.

• Consider the impact of a wholly owned entity on value at formation, but also recognize
that such an entity can add pressure to bona fide sale exception.
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• Basic Issue – Whether gross estate and deduction valuations must match

• When It Comes Up – Marital Deduction and Charitable Deduction

• General Legal Framework

– For gross estate purpose, generally property interests are aggregated together.

• There is an exception when interests in property are held inside and outside of a marital
trust, in which case it is possible to dis-aggregate those interests when valuing them.

– For deduction purposes, generally the amount is for the interest that passes, so
there no aggregation even if the entirety of the property passes to many donees.

• Notable Cases

– Ahmanson Found., 674 F.2d 761 (9th Cir. 1981)

• Decedent owned (through a revocable trust) a corporation that had 100 shares, one
voting share (gifted to son) and 99 nonvoting shares (gifted to charitable foundation).

• Gross estate value based on value of all 100 shares of the corporation.

• Charitable deduction based on value of the 99 nonvoting shares received by the charity,
resulting in the need to consider valuation discounts for lack of control/marketability.

– Estate of Warne, T.C. Memo. 2021-19 (Feb. 18, 2021)

• Decedent owned 100% of a limited liability company, which passed 75% to a foundation
and 25% to a church.

• Relying on Ahmanson Foundation, the court held that “the estate may deduct only the
25% and 75% interests received by the respective charities.”

14Estate and Gift Tax Audits

Mismatches



BAKER BOTTS

• Basic Issue – A way to structure the transfer of a hard-to-value asset.

• Types of Clauses

– Defined-value clause based on values "as finally determined for estate/gift tax
purposes" (Christiansen, Petter, Wandry)

• Wandry – “I hereby transfer to _____ that number of shares of ABC Company with a fair
market value as finally determined for federal gift tax purposes equal to $ [X] .”

• Petter – “I hereby transfer X shares of XYZ Company to [taxable transferee] and
[charity/QTIP/GRAT] to be allocated between the transferees as follows: (1) that number
of shares with a fair market value as finally determined for federal gift tax purposes
equal to $ [X] to [taxable transferee]; and (2) the remainder of the shares to
[charity/QTIP/GRAT]”

– Defined-value clause (McCord, Hendrix)

– Price-adjustment clauses (King)

• King “I hereby sell X shares of XYZ Company in exchange for a promissory note with a
principal amount of $ [X] (which the parties believe to be equal to the fair market value
of the shares). The term of the promissory note shall be [add note terms/interest]. If the
fair market value of the shares as finally determined for federal gift tax purposes is
greater or less than $[X], the principal amount of the note shall be adjusted to the finally
determined value effective as of the date of the transfer. The parties intend for the sale
to be at fair market value and that no gift result from the sale.”

– Savings/Reversion clauses (Procter)

15Estate and Gift Tax Audits
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• A Few Other Comments

– Reporting Considerations

• Non-Gift Transactions: Follow the adequate disclosure rules (Treas. Reg. § 301.6501(c)-1).

• All Transfers: Reflect the formula clause in the gift tax return tables.

– Words and Conduct Matter – Respect Your Clause!

• Nelson, T.C. Memo. 2020-81 (aff’d 5th Cir. 2021) --

– Memorandums of gift and sale stated that the taxpayer desired to make gift/sell “her right, title,
and interest in a limited partnership interest having a fair market value of [$] as of [Date], as
determined by a qualified appraiser within ninety (90) days of the effective date of this
Assignment.”

– Although the sale was not reported in the gift tax return, the gift was as a transfer “having a fair
market value of [$] as determined by an independent appraiser to be a [%] limited partner
interest.”

– Court held that the clause was not based on values as finally determined, noting that, although the
taxpayers may have intended for that language to apply, they did not write it.

• Knight, 115 T.C. 506 (2000) – Gift tax reporting and conduct resulted in the Tax Court
disregarding the dollar-value formula clauses used by the taxpayers.

– A “finally determined value for Federal gift and estate tax purposes” may require
the filing of a gift or estate tax return (otherwise, limitations may not run).

– It is permissible to make an initial allocation based on appraised results.

• Use in Every Transaction? Maybe, it depends on the result that is sought.
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• Basic Issue – Whether the retained interest is a “qualified interest.”

• General Legal Framework

– Section 2702 generally provides that the value of any interest retained by the 
transferor or any applicable family member is zero unless the retained interest is a 
“qualified interest,” in which case it is valued pursuant to § 7520.  

– Section 2702 and Treas. Reg. § 25.2702-3 contains a laundry list of requirements.

• Right to receive fixed amounts payable annually

• Incorrect valuation of trust property 

• Prohibitions against: (i) additional contributions, (ii) contingent payments (other than 
based on survival of the holder), (iii) payments to other person during the annuity term, 
(iv) commutation, and (v) the use of debt to satisfy the annuity obligation

• A Few Other Comments

– GRATs are a statutory/regulatory creature, so be mindful about compliance issues 
at creation and during the annuity term – think Estate of Atkinson (11th Cir. 2002).

– An examination may include requests for substantiation of annuity payments. 

– Administrative mishaps are not necessarily fatal.

• In Walton, the Tax Court relegated to Rule 155 computations a disagreement that 
resulted from GRATs making required payments using unsanctioned quarterly 
distributions of cash followed by large distributions of stock within 105 days of the 
trusts’ anniversary date (rather than December 31, as required under the agreements).
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• Basic Facts

– Donor transferred shares of a company to a 2-year GRAT, with the annuity amount
determined as a percentage of the fair market value of assets.

– The shares’ value was determined using an appraisal that was 7 months old, even through
conditions had changed due to merger talks (donor had several offers).

– The company was sold 6 months after the GRAT’s formation at 3x per-share price.

– Before closing, the donor transferred shares to a charitable remainder trust based on the
tender price for the income tax deduction.

• Issues 1 – Whether the pending merger is considered for valuation purposes.

– Yes, the hypothetical willing buyer and seller would take the potential merger into account
because it was “practically certain” to go through.

– Ignoring merger for these purposes undermined the bona fides of the transfers.

• Issue 2 – Whether the remainder interest was a qualified interest under § 2702.

– No, the IRS claimed that the “fixed amount” requirement was not met due to an “operational
failure” resulting from “the trustee [having] paid an amount that had no relation to the initial
fair market value of the property transferred to the trust.”

– Notably, per the IRS: “The operational effect of deliberately using an undervalued
appraisal is to artificially depress the required annual annuity. Thus, . . . The artificial
annuity paid was less than 34 cents on the dollar instead of the required amount . . . . The
cascading effect produced a windfall to the remaindermen.”

– The IRS relied heavily on the reasoning and holding in Estate of Atkinson (11th Cir. 2002).

18Estate and Gift Tax Audits
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• Basic Issue -- Two Big Ones

– What is the value of the annuity receivable that is received in exchange for assets.

– Whether the decedent had a retained interest/right over the assets sold.

• General Legal Framework – Valuation Component

– Annuities are valued under § 7520 and its Regulations. 

– Major Issue #1 – Mortality Component

• The § 7520 mortality component may not be use if the “measuring life is terminally ill at 
the time of the transaction.”

• “Terminally ill”

– “An individual who is known to have an incurable illness or other deteriorating physical condition is
considered terminally ill if there is at least a 50% probability that the individual will die within 1 year.”

– There is a presumption (refutable by “clear and convincing evidence”) in the Regulations against
being terminally ill if the individual survives for 18 months or longer after the transaction date.

– Major Issue #2 – Exhaustion Test 

• If an annuity is payable from “a trust or other limited fund,” the annuity is not considered
payable for the entire defined period if, considering the applicable § 7520 interest rate at
the valuation date, the annuity is expected to exhaust the fund before the last possible
annuity payment is made in full (i.e., assuming survival of the measuring life until 110).

• Application of this requirement creates absurd results, such as a deemed gift despite the
transferred assets being deemed to have been returned in full to the transferor.
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• General Legal Framework – Section 2036 Risk

– A retained right to possess or enjoy property or income from property transferred
in exchange for a debt obligation does not exist where the debt:

• is a personal obligation of the transferee,

• the obligation is usually not chargeable to the transferred property, and

• the size of the payments is not determined by the size of the actual income from the
transferred property at the time the payments are made.

Fidelity Philadelphia Trust Co. v. Smith, 356 U.S. 274, 280 81, n.8 (1958).

• A Few Other Comments

– If the mortality component is at issue, the analysis is factually detailed (and costly).

• There is a decent chance that the IRS will seek valuation and medical evidence, so be 
prepared for third-party subpoenas and discovery requests. 

• Making and defending a case on this issue may require hiring medical experts.  

– If hard-to-value assets are sold, the value of those assets may be at issue too.

– As a practical matter, the exhaustion test can be hard to satisfy if the annuity is for
a term measured by some life because of the assumed survival until 110.

– Consider documenting the nontax and tax benefits of using a private annuity as
opposed to other, similar planning techniques (e.g., SCINs, income beneficiary of a
trust, etc.).
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• Basic Issue – Whether the taxpayer is liable for a penalty as to tax matters. 

• When Does It Come Up – Fairly frequently, even if there are tax advisors. 

– Failure-to-file/pay – Nonreported transactions that are believed to be gifts. 

– Accuracy-related penalties – Lots of situations. 

• General Legal Framework

– Section 6751 (penalty approval)

– Section 6651 (failure to file/pay penalties)

– Section 6662(a)(1) (accuracy-related penalty for negligence/disregard)

• Treas. Reg. § 1.6662-3(b)(1) defines “negligence” and “disregard.”

• A return position with a “reasonable basis” is not attributable to negligence.  

• There is overlap between this analysis and the reasonable-cause defense.

– Section 6662(a)(5) (accuracy-related penalty for estate/gift tax valuation understatement) 

• Substantial Valuation Understatement (20% Penalty) – Report Value ≤ 65% of Final Value

• Gross Valuation Understatement (40% Penalty) – Report Value ≤ 40% of Final Value

• Analysis is performed on a property-by-property basis. 

• Exam sometimes will wrongly assert the penalty based on differences in gifts. 

– Section 6662(a)(8) (accuracy-related penalty for inconsistent estate basis)

– Section 6664(c) (reasonable-cause defense – see next slide)
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• Basic Issue – Whether an otherwise-applicable penalty is excused.

• When Does It Come Up – Whenever the IRS asserts penalties.

• General Legal Framework

– A taxpayer is not held liable for a penalty if the taxpayer acted with “reasonable
cause” and “in good faith” with respect to an underpayment of tax.

– Reliance on professional advice constitutes reasonable cause when:

• (1) the advisor has sufficient experience to justify reliance,

• (2) the taxpayer provides the professional advisor with sufficient and accurate
information, and

• (3) the taxpayer relies in good faith on the advisor’s judgment.

– The care and diligence that a taxpayer took may affect the viability of the defense.

– SCOTUS has repeatedly recognized (e.g., in Boyle and Spies) that tax law and
accounting are complex, so taxpayers are not required to (nor can they necessarily)
second guess advice that they receive from accountants and attorneys.

• A Few Other Comments

– Asserting the reasonable-cause defense may result in a privilege waiver.

– Recent cases reinforce that the analysis is case specific.

• Estate of Morrissette – Rejecting defense for appraised value of split-dollar rights.

• Estate of Jackson – Accepting defense for appraised value of image/likeness (1973% diff).
22Estate and Gift Tax Audits
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Valuation – Relevant & Recent Decisions
Case Assets Court Discount from NAV

Strangi I (2000) securities Tax 31%

Knight (2000) securities/real estate Tax 15%

Jones (2001) real estate Tax 8%; 44%

Dailey  (2001) securities Tax 40%

Adams (2001) securities/real estate/minerals Fed. Dist. 54%

Church (2002) securities/real estate Fed. Dist. 63%

McCord (2003) securities/real estate Tax 32%

Lappo (2003) securities/real estate Tax 35.4%

Peracchio (2003) securities Tax 29.5%

Deputy (2003) boat company Tax 30%

Green (2003) bank stock Tax 46%

Thompson  (2004) publishing company Tax 40.5%

Kelley (2005) cash Tax 32%

Temple (2006) marketable securities Fed. Dist. 21.25%

Temple (2006) ranch Fed. Dist. 38%

Temple (2006) winery Fed. Dist. 60%

Astleford (2008) real estate Tax 30% (GP); 36% (LP)

Holman (2008) Dell stock Tax 22.5%

Keller (2009) securities Fed. Dist. 47.5%

Murphy (2009) securities/real estate Fed. Dist. 41%

Gallagher (2011) publishing company Tax 47%

Koons (2013) cash Tax 7.5%

Richmond (2014) marketable securities Tax 46.5% (37% LOC/LOM & 15% BIG)

Giustina (2016) timber company Tax 25% LOM

Streightoff (2018) marketable securities Tax 18% LOM

Grieve (2020) marketable securities Tax 35% (98.8% non-vot. LLC int.)

Nelson (2020) equipment co. Tax 40.5% (stock); 31.6% (LP)
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1. Consider current and future audiences. 

– Think about what gets memorialized in writing (e.g., emails, letters, invoices, etc.). 

– Evaluate how documents in the client file might help or hurt the planning.

– Remember that the client and/or members of the planning team might have to testify. 

2. Keep privilege issues in mind when communicating. 

– Understand the various privileges, how they apply, and what can be done to preserve them. 

– Teach clients about why privilege is important and how to keep it. 

– Recognize that, in some cases, it may be necessary or advantageous to waive privilege.

3. Educate clients early and often on how the planning accomplishes their tax and 
nontax goals. 
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1. Develop a good rapport with the examining agent. 

2. Be responsive to information requests.  

– Expansive information requests are common. 

– Ask for more time, if necessary.

– Failure to respond may spawn litigation and kitchen-sink deficiencies.

– Third-party requests are possible during the audit stage (but subject to some procedures), 
and the IRS has broad summons powers (subject to traditional limits)

3. Evaluate productions for responsiveness and then for privilege.

4. Think about providing “Goldilocks-style” written responses to information requests.

5. Conduct during the audit may have probative value.

6. Consider extending the statute of limitations, if asked.  
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1. Remember that IRS Counsel / the DOJ have discovery powers too. 

– In Tax Court, a Branerton request often precedes formal discovery.

– Use a similar approach when responding to these discovery requests.

– Beware of “secret subpoenas” issued by the IRS when litigating in Tax Court. 

– Continue to evaluate privilege issues. 

2. Keep in mind that IRS Appeals often decides cases based on the audit record. 

3. Evaluate whether it is appropriate to waive privilege to bolster a position. 

4. Recognize that post-audit discovery may delay the resolution of a tax case.  
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COVID-19 and the IRS 

• The IRS shut its doors between March and July 2020 due to COVID-19.

• IRS audit and litigation activity slowed during that period. 

• There now is a severe mail backlog, resulting in across-the-board delays.

• It seems like some things are falling through the cracks, so pay attention.  

Returning to a “New Normal”

• IRS audit and litigation activity is increasing since the start of 2021. 

• IRS Counsel and the National Office appear to be taking more interest in some cases 
(e.g., high-dollar value cases) and issues (e.g., note valuations).

• Overall, the IRS has been moderately more aggressive in examinations.  

Best Practices for Right Now

Document every communication.

• Document every communication.

• Send communications to the IRS via certified mail (return-receipt requested), FedEx, or 
another authorized private delivery service. 

• Leverage contacts at the IRS when appropriate. 

• Be patient, and tell your clients to do the same. 

• Anticipate longer timelines. 
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• Section 6501 provides the framework on the statute of limitations.

– General rule is the statute of limitations runs three years after the later of when
the return was filed or when the return was due.

– There are some notable exceptions.

• First, there is a six year statute of limitations applicable if the taxpayer omits more than
25% of the gross estate or total taxable gifts for the period covered by the return.

• Second, limitations does not close as to transfers that are not “shown” (i.e., adequately
disclosed, see Treas. Reg. 301.6501(c)-1 for those rules) on a gift tax return.

• Extensions of the Statute of Limitations

– Gift Tax: The taxpayer may extend the limitations period by agreement using a
Form 872 or Form 872-A.

– Estate Tax: No extensions permitted (they are prohibited by law).

• A Few Comments

– Extending the statute of limitations can be beneficial in some cases. For example:

• It can provide a chance to pursue administrative remedies (e.g., IRS Appeals) before the
IRS issues a notice of deficiency and to fully develop factual matters.

• IRS Appeals will not hear a case with less than 270 days left on the estate tax statute or
less than 360 days left on the gift tax statute.

– If time runs out, there are procedures for pursuing IRS Appeals in a docketed case.
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• IRS Appeals is an independent branch within the IRS that aims to resolve
cases in a manner that is fair to the Government an the taxpayer.

• It is possible for a case to be heard by IRS Appeals either before the issuance
of a notice of deficiency or after the tax dispute has been docketed.

– An estate tax case will not be heard if there are less than 270 days remaining on
the statute of limitations, and a gift tax case will not be heard if there are less than
360 days remaining on the statute of limitations.

• Rules limit ex-parte communications in some cases (e.g., non-docketed cases).

• IRS Appeals considers substantive issues and the hazards of litigation.

• A transfer of a docketed case to IRS Appeals may be denied if the IRS Chief
Counsel designates the case for litigation (this is rare).

• Appeals Process

– Prepare Formal Protest / Position Paper

– Have an IRS Appeals Conference

• Exam will not be in the room (or on the Zoom) when this happens.

• Exam can request a pre-IRS Appeals conference to present its issues.

• IRS Appeals may identify new theories that were not considered by Exam.

– Negotiate a Settlement (If Possible)
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What’s Been Happening in Washington, D.C.
Treasury – 2021-22 Priority Guidance Plan

• There are nine items on the priority guidance plan (up from five on the prior plan).

• Of particular interest are the following (mostly regulation projects):

– § 1014 guidance on the basis of grantor trust assets at death;
– § 2053 regulations on personal guaranties and present-value concepts for the deductible amount of expenses

and claims against the estate; and
– § 7520 regulations regarding the use of actuarial tables when valuing annuities, term interests, and remainder

/ reversionary interests.
– Chapter 14 regulations are not on the guidance plan.

Congress – 5+ Legislative Proposals/Discussion Drafts

• Stop CHEATERS Act (Enforcement) (Khanna)

• Ultra-Millionaire Tax Act of 2021 (Wealth Tax) (Warren)

• For the 99.5 Percent Act of 2021 (Gift & Estate Tax) (Sanders)

• The Sensible Taxation and Equity Promotion Act of 2021 (Income Tax) (Van Hollen)

• American Housing & Economic Act of 2021 (Gift & Estate Tax) (Warren)

• Build Back Better Act

The White House

• The American Jobs Plan (Enforcement)

• The American Family Plan (Enforcement; Income Tax)

• Build Back Better Plan
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What’s Been Happening in Washington, D.C.
Tax Changes on the Horizon?  Maybe, We’ll See If and How It Happens

• There is an increasing dialogue about tax enforcement and reform aimed at making 
the “wealthy” “paying their fair share.”

• There are concerns about the national debt, rising budget deficits, and funding for 
major White House infrastructure and policy initiatives. 

• There is a (maybe unlikely) chance that some changes will be retroactive!

– It appears that a retroactive income tax proposal is more likely than a retroactive gift and 
estate tax proposal, unless the American Housing and Economic Mobility Act of 2021 passes.

– If there is a need to undo 2021 planning, consider whether the recession doctrine applies.  

Sunset of the Tax Cuts and Jobs Act of 2017

• Congress passed the TCJA through budget reconciliation; it therefore will sunset. 

• Unless Congress acts, provisions of the TCJA automatically expire starting in 2025, 
which will, among other things, cut the lifetime gift and estate tax exclusion in half.

• The automatic expiration may affect Congress’s willingness to enact certain changes. 

Restarting Regulation Projects

• On 01/20/21, President Biden revoked Executive Order 13771, which had required 
departments and agencies to repeal at least two existing regulations to enact a new one.

Midterm Elections are Coming! 
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General News from the Tax Court
New Judges

• Judge Travis A. Greaves (Appointed by President Trump) – Estate-Planning Background 

• Special Trial Judge Eunkyong Choi 

• Special Trial Judge Adam B. Landy – Estate Planning Background 

The Backlog Seems To Be Getting Better

• The Tax Court shut its doors between mid-March and 05/29/20, during which time 
there were no proceedings. 

• The Tax Court cancelled trial session from 03/16/20 – 06/30/20, with some sessions 
impacted for the remainder of 2020.  

– In 11/2020, Chief Judge Foley told Tax Notes that the cancellations left the court with 4,400 
cases to address; there also were over 17,000 petitions filed through 10/2020. 

– Many of those cases have since been resolved, according to the Chief Judge.

• The Tax Court is now using remote proceedings to handle trial and non-trial issues. 

• Some practitioners have experienced longer-than-normal timelines. 

• A special email address exists for taxpayers who receive a post-Petition assessment.
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General News from the Tax Court
Reimagined Website & Dawson 

• Major improvements in the user interface. 

• Petitions may now be filed electronically through Dawson, the new and improved e-
filing system.

– Petition processing is generally fast, frequently in just one business day.

– It is possible to pay the filing fee through pay.gov. 
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General News from the Tax Court
Remote Proceedings (Zoomgov!)

• On 05/29/20, the Tax Court adopted procedures for conducting remote proceeding
and issued related Administrative Orders.

– Proceedings are conducted through ZoomGov, which is fairly user friendly.

– Remember, a case-specific order will override the standing pre-trial order.

– Zoom proceedings are court proceedings!

• There is guidance on the Tax Court website.

• The Tax Court views the use of remote proceedings favorably.

– Judge Toro had one large trial involving a $102M deficiency in withholding tax!

– Apparently, there has been some pushback on the use of Zoom trials in larger cases.

– In Administrative Order 2021-01, the Tax Court noted its default position will not be to hold
trials in person, but it also will allow parties to file a motion to proceed remotely up until 31
days before the first day of the trial session.
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“I think that’s one of the wonderful things in terms of increased access. . . . [I]n general, after the pandemic, remote proceedings are
going to be a valuable tool in our toolbox. I mean, it took an amazing amount of effort to put us in the position we're in today. I
don’t want to go backwards. I want to move forward. I don’t want to simply return to the pre-pandemic state of affairs. . . .
[O]verall the feedback has been very, very positive. But there have been things that you would expect that folks might have some
concerns about.” – Chief Judge Foley (Forbes Interview)

“Most litigants — including pro se petitioners, IRS attorneys, and volunteer attorneys — have been working effectively with the Tax
Court’s remote trial procedures.” – Chief Judge Foley (Tax Notes)

“Even big cases can, in fact, be done remotely.” – Judge Toro (Tax Notes)
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General News from the Tax Court
New Standing Pre-Trial Order (Admin. Orders 2020-02 & 2021-01)

• Administrative Order 2020-02 (now terminated) included a new Standing Pre-Trial Order.

– It largely clarified items in the existing order.

– However, there are some important differences. 

– Judge Toro told Tax Notes that the new timeline was intended to provide the Tax Court with 
greater and earlier visibility into cases, which facilitates resolutions.

– Administrative Order 2021-01 incorporates a similar pre-trial memorandum.
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STANDING PRE-TRIAL ORDER
Old Order New Order

M
o

ti
o

n
s Summary Judgement Not Stated Trial, -60 Days

Discovery/Stipulations Not Stated Trial, -45 Days 

Continuance Not Stated Trial, -31 Days

P
re

-T
ri

a
l 
F
il

in
g

s

Expert Reports Trial, -30 Days Trial, -30 Days

Pre-Trial Memo / Witness Identification Trial, -14 Days Trial, -21 Days

Settlement Calendar Call on 
1st Trial Day

Trial, -21 Days

Trial Exhibits Trial, -14 Days Trial, -14 Days

Stipulation of Facts At Trial Start Trial, -14 Days

Final Status Report /
Change in Case Status

Calendar Call, 
-Last Business Day (3:00PM ET)

Before Trial

Remote Proceeding Access N/A Trial, -30 Minutes
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General News from the Tax Court
Recent Decisions 

• Smaldino v. Comm’r, T.C. Memo. 2021-127 (Thornton, J.)

– Step-Transaction Doctrine
– Valuation 

• Estate of Grossman v. Comm’r, T.C. Memo. 2021-65 (Toro, J.)

– Marital Deduction

• Estate of Morrissette v. Comm’r, T.C. Memo. 2021-60 (Goeke, J.)

– Split-Dollar Life Insurance (economic benefit regime) 
– § 2036
– Penalties

• Estate of Jackson v. Comm’r, T.C. Memo. 2021-48 (Holmes, J.)

– Valuation (tax affecting)
– Penalties (procedural and substantive issues)

• Estate of Warne v. Comm’r, T.C. Memo. 2021-17 (Buch, J.)

– Valuation 
– Charitable Deduction Mismatch
– Penalties
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Universe of 
Documents

STEP 1
Responsiveness 

Analysis

STEP 2
Privilege 
Analysis

Production
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Evidentiary Privileges in the Tax Arena
Overview

“All correspondence between and among members of the [taxpayer’s family] and the 
following individuals and entities regarding the [transaction/entity at issue], including, but 
not limited to, all letters, memoranda, emails, faxes, notes, and minutes: 

a. [Law Firm 1]; 
b. [Wealth Advisor/Financial Planner]; 
c. [Bank]; 
d. [Law Firm 2];
e. [Appraiser];
f. [Trust Company]; and  
g. Any other attorneys, consultants, brokers, appraisers, accountants, and advisors.”
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Attorney-Client 
Privilege

Work-
Product 
Doctrine

Tax-
Practitioner’s 

Privilege
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Privileges in the Tax Arena
The Big Three Federal Evidentiary Privileges in Tax Cases
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• General Rule – The attorney-client privilege generally protects the disclosure of:

– (1) confidential 

– (2) communications 

– (3) between counsel and a client that are 

– (4) made for the purpose of facilitating the rendition of legal advice.

• Confidential – There needs to be a reasonable expectation of confidentiality/privacy.

• Privileged Communication – Any expression through which a privileged person 
undertakes to convey information to another privileged person and any document or 
other record revealing such an expression.

– Internal and external emails, memoranda, and letters

– Time records, expense reports, travel records, invoices, etc. (sometimes)

• The Privilege Group – The privilege group can include: 

– The attorney and those within the attorney’s office;

– The client and the client’s agents; and 

– Some third parties, such as accountants, lawyers, financial advisors, appraisers, and medical 
professionals (if acting as a client’s agent or assisting the attorney).

• Legal Advice – Legal v. Business/Financial v. Dual-Purposes.

• Waiver – Express (voluntary disclosure) or Implied (e.g., putting the communication at issue)
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Privileges in the Tax Arena
Attorney-Client Privilege
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• General Rule (§ 7525) – With respect to “tax advice,” common law protections of 
confidentiality applicable to communications between an attorney and a client apply 
to those between a “federally authorized tax practitioner” and the taxpayer.  

– There is substantial overlap with the attorney-client privilege. 

– It does not provide an independent basis for the work-product doctrine applying.

• Tax Preparation – Tax return preparation and verification documents may not be 
privileged under § 7525 (or the attorney-client privilege). 

• Statutory Exclusions – The privilege does not apply in criminal tax matters or in court 
proceedings and with respect to communications made “in connection with the 
promotion of the direct or indirect participation . . . any tax shelter.”
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Privileges in the Tax Arena
Tax-Practitioner’s Privilege
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• General Rule – The work-product doctrine is a “qualified privilege” that protects from 
discovery documents and tangible things prepared by a party or his representative “in 
anticipation of litigation.”

• Purpose – The primary purpose is to prevent exploitation of a party’s efforts in 
preparing for litigation. 

• In Anticipation of Litigation – There is no bright-line test; check the facts and 
whether the jurisdiction uses the “because of” or “primary purpose” test.

– Magic Language from Cases: 

• “real possibility of litigation” 

• “eye towards litigation” 

• “in anticipation of foreseeable litigation” 

• “because of the prospect of litigation” 

• “in response to some articulatable claim” 

• “in response to a specific claim supported by concrete facts which would likely lead to the litigation in 
mind” (Tax Court)

–  Trial-Preparation Documents

– Documents Made in the Ordinary Course of Business or Made Due to Public Reporting Rules

• Other Issues – If the work-product doctrine applies, there may be a duty to preserve evidence. 

• Waiver – Express or implied, but with special rules
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Privileges in the Tax Arena
Work-Product Doctrine
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• Subpart D – Treatment of Excess Distributions by Trusts (§§
665 – 668) and §645 Certain Revocable Trusts Treated as Part
of Estate

• Revenue Ruling 91-6 – Domestication of Foreign Trusts With
UNI and Accumulation Distribution Rules [With open
question: If under the Alternative Calculation Regime &
Revenue Ruling 91-6 is tolled, can one stop filing?]

• Potential penalties relating to Form 3520 pursuant to §6039F,

• §6048, §6662(j) and §6677 &
Whether Reasonable Cause Actually an Exception

ISSUES TO BE DISCUSSED

February 1, 2022



§6039F Notice of large gifts received from foreign persons
(a) In general.
If the value of the aggregate foreign gifts received by a United States person (other than an
organization described in section 501(c) and exempt from tax under section 501(a)) during any
taxable year exceeds $10,000, such United States person shall furnish (at such time and in such
manner as the Secretary shall prescribe) such information as the Secretary may prescribe
regarding each foreign gift received during such year.

(b) Foreign gift.
For purposes of this section, the term "foreign gift" means any amount received from a person
other than a United States person which the recipient treats as a gift or bequest. Such term shall
not include any qualified transfer (within the meaning of section 2503(e)(2)) or any distribution
properly disclosed in a return under section 6048(c).

(c) Penalty for failure to file information.
(1) In general.
If a United States person fails to furnish the information required by subsection (a) with respect
to any foreign gift within the time prescribed therefor (including extensions)-
(A)the tax consequences of the receipt of such gift shall be determined by the Secretary, and
(B)such United States person shall pay (upon notice and demand by the Secretary and in the
same manner as tax) an amount equal to 5 percent of the amount of such foreign gift for each
month for which the failure continues (not to exceed 25 percent of such amount in the
aggregate).
(2) Reasonable cause exception.
Paragraph (1) shall not apply to any failure to report a foreign gift if the United States person
shows that the failure is due to reasonable cause and not due to willful neglect.

(d) Cost-of-living adjustment.
In the case of any taxable year beginning after December 31, 1996, the $10,000 amount under
subsection (a) shall be increased by an amount equal to the product of such amount and the
cost-of-living adjustment for such taxable year under section 1(f)(3), except that subparagraph
(A)(ii) thereof shall be applied by substituting "1995" for "2016".

(e) Regulations.
The Secretary shall prescribe such regulations as may be necessary or appropriate to carry out
the purposes of this section.



§6048 Information with respect to certain foreign trusts
(a) Notice of certain events.
(1) General rule.
On or before the 90th day (or such later day as the Secretary may prescribe) after any reportable
event, the responsible party shall provide written notice of such event to the Secretary in
accordance with paragraph (2).
(2) Contents of notice.
The notice required by paragraph (1) shall contain such information as the Secretary may  
prescribe, including-
(A)the amount of money or other property (if any) transferred to the trust in connection with the
reportable event, and
(B)the identity of the trust and of each trustee and beneficiary (or class of beneficiaries) of the  
trust.
(3) Reportable event.
For purposes of this subsection -
(A) In general. The term "reportable event" means-
(i)the creation of any foreign trust by a United States person,
(ii)the transfer of any money or property (directly or indirectly) to a foreign trust by a United  
States person, including a transfer by reason of death, and
(iii) the death of a citizen or resident of the United States if-
(I)the decedent was treated as the owner of any portion of a foreign trust under the rules of  
subpart E of part I of subchapter J of chapter 1, or
(II) any portion of a foreign trust was included in the gross estate of the decedent.
(B) Exceptions.
(i)Fair market value sales. Subparagraph (A)(ii) shall not apply to any transfer of property to a
trust in exchange for consideration of at least the fair market value of the transferred property.
For purposes of the preceding sentence, consideration other than cash shall be taken into
account at its fair market value and the rules of section 679(a)(3) shall apply.
(ii)Deferred compensation and charitable trusts. Subparagraph (A) shall not apply with respect  to 
a trust which is-
(I) described in section 402(b), 404(a)(4), or 404A, or
(II) determined by the Secretary to be described in section 501(c)(3).
(4) Responsible party.
For purposes of this subsection, the term "responsible party" means-
(A)the grantor in the case of the creation of an inter vivos trust,
(B)the transferor in the case of a reportable event described in paragraph (3)(A)(ii) other than a  
transfer by reason of death, and
(C) the executor of the decedent's estate in any other case.

(b) United States owner of foreign trust.
(1) In general.
If, at any time during any taxable year of a United States person, such person is treated as the
owner of any portion of a foreign trust under the rules of subpart E of part I of subchapter J of
chapter 1, such person shall submit such information as the Secretary may prescribe with
respect to such trust for such year and shall be responsible to ensure that-
(A)such trust makes a return for such year which sets forth a full and complete accounting of  all 
trust activities and operations for the year, the name of the United States agent for such trust,
and such other information as the Secretary may prescribe, and



(B) such trust furnishes such information as the Secretary may prescribe to each United States
person (i) who is treated as the owner of any portion of such trust or (ii) who receives (directly or
indirectly) any distribution from the trust.

(2) Trusts not having United States agent.
(A)In general. If the rules of this paragraph apply to any foreign trust, the determination of
amounts required to be taken into account with respect to such trust by a United States person
under the rules of subpart E of part I of subchapter J of chapter 1 shall be determined by the
Secretary.
(B) United States agent required. The rules of this paragraph shall apply to any foreign trust to
which paragraph (1) applies unless such trust agrees (in such manner, subject to such
conditions, and at such time as the Secretary shall prescribe) to authorize a United States
person to act as such trust's limited agent solely for purposes of applying sections 7602, 7603,
and 7604 with respect to-
(i) any request by the Secretary to examine records or produce testimony related to the proper
treatment of amounts required to be taken into account under the rules referred to in
subparagraph (A), or
(ii) any summons by the Secretary for such records or testimony.
The appearance of persons or production of records by reason of a United States person being
such an agent shall not subject such persons or records to legal process for any purpose other
than determining the correct treatment under this title of the amounts required to be taken into
account under the rules referred to in subparagraph (A). A foreign trust which appoints an agent
described in this subparagraph shall not be considered to have an office or a permanent
establishment in the United States, or to be engaged in a trade or business in the United States,
solely because of the activities of such agent pursuant to this subsection.
(C) Other rules to apply. Rules similar to the rules of paragraphs (2) and (4) of section 6038A(e)
shall apply for purposes of this paragraph.

(c) Reporting by United States beneficiaries of foreign trusts.
(1) In general.
If any United States person receives (directly or indirectly) during any taxable year of such
person any distribution from a foreign trust, such person shall make a return with respect to such
trust for such year which includes-
(A)the name of such trust,
(B)the aggregate amount of the distributions so received from such trust during such taxable
year, and
(C) such other information as the Secretary may prescribe.

(2) Inclusion in income if records not provided.
(A)In general. If adequate records are not provided to the Secretary to determine the proper
treatment of any distribution from a foreign trust, such distribution shall be treated as an
accumulation distribution includible in the gross income of the distributee under chapter 1. To the
extent provided in regulations, the preceding sentence shall not apply if the foreign trust elects to
be subject to rules similar to the rules of subsection (b)(2)(B).
(B)Application of accumulation distribution rules. For purposes of applying section 668 in a case
to which subparagraph (A) applies, the applicable number of years for purposes of section
668(a) shall be ½ of the number of years the trust has been in existence.

(d) Special rules.



(1)Determination of whether United States person makes transfer or receives distribution.
For purposes of this section, in determining whether a United States person makes a transfer to,
or receives a distribution from, a foreign trust, the fact that a portion of such trust is treated as
owned by another person under the rules of subpart E of part I of subchapter J of chapter 1 shall
be disregarded.
(2) Domestic trusts with foreign activities.
To the extent provided in regulations, a trust which is a United States person shall be treated as
a foreign trust for purposes of this section and section 6677 if such trust has substantial
activities, or holds substantial property, outside the United States.
(3) Time and manner of filing information.
Any notice or return required under this section shall be made at such time and in such manner
as the Secretary shall prescribe.
(4) Modification of return requirements.
The Secretary is authorized to suspend or modify any requirement of this section if the Secretary
determines that the United States has no significant tax interest in obtaining the required
information.
(5)United States person's return must be consistent with trust return or Secretary notified of
inconsistency.
Rules similar to the rules of section 6034A(c) shall apply to items reported by a trust under
subsection (b)(1)(B) and to United States persons referred to in such subsection.

Treasury Regulation §404.6048-1. Annual returns for foreign trusts with a United States
beneficiary
[Reserved]



§6662(j) Undisclosed foreign financial asset understatement

(1) In general.
For purposes of this section, the term "undisclosed foreign financial asset understatement"
means, for any taxable year, the portion of the understatement for such taxable year which is
attributable to any transaction involving an undisclosed foreign financial asset.

(2) Undisclosed foreign financial asset.
For purposes of this subsection, the term "undisclosed foreign financial asset" means, with
respect to any taxable year, any asset with respect to which information was required to be
provided under section 6038, 6038B, 6038D, 6046A, or 6048 for such taxable year but was not
provided by the taxpayer as required under the provisions of those sections.

(3) Increase in penalty for undisclosed foreign financial asset understatements.
In the case of any portion of an underpayment which is attributable to any undisclosed foreign
financial asset understatement, subsection (a) shall be applied with respect to such portion by
substituting "40 percent" for "20 percent".



§6677 Failure to file information with respect to certain foreign trusts.
(a) Civil penalty.
In addition to any criminal penalty provided by law, if any notice or return required to be filed by  
section 6048 -
(1)is not filed on or before the time provided in such section, or
(2)does not include all the information required pursuant to such section or includes incorrect  
information,
the person required to file such notice or return shall pay a penalty equal to the greater of
$10,000 or 35 percent of the gross reportable amount. If any failure described in the preceding
sentence continues for more than 90 days after the day on which the Secretary mails notice of
such failure to the person required to pay such penalty, such person shall pay a penalty (in
addition to the amount determined under the preceding sentence) of $10,000 for each 30-day
period (or fraction thereof) during which such failure continues after the expiration of such 90-
day period. At such time as the gross reportable amount with respect to any failure can be
determined by the Secretary, any subsequent penalty imposed under this subsection with
respect to such failure shall be reduced as necessary to assure that the aggregate amount of
such penalties do not exceed the gross reportable amount (and to the extent that such
aggregate amount already exceeds the gross reportable amount the Secretary shall refund such
excess to the taxpayer).

(b) Special rules for returns under section 6048(b).
In the case of a return required under section 6048(b) -
(1)the United States person referred to in such section shall be liable for the penalty imposed  by 
subsection (a), and
(2) subsection (a) shall be applied by substituting "5 percent" for "35 percent".

(c) Gross reportable amount.
For purposes of subsection (a), the term "gross reportable amount" means-
(1)the gross value of the property involved in the event (determined as of the date of the event)  
in the case of a failure relating to section 6048(a),
(2) the gross value of the portion of the trust's assets at the close of the year treated as owned
by the United States person in the case of a failure relating to section 6048(b)(1), and
(3) the gross amount of the distributions in the case of a failure relating to section 6048(c).

(d) Reasonable cause exception.
No penalty shall be imposed by this section on any failure which is shown to be due to
reasonable cause and not due to willful neglect. The fact that a foreign jurisdiction would impose
a civil or criminal penalty on the taxpayer (or any other person) for disclosing the required
information is not reasonable cause.

(e) Deficiency procedures not to apply.
Subchapter B of chapter 63 (relating to deficiency procedures for income, estate, gift, and certain
excise taxes) shall not apply in respect of the assessment or collection of any penalty imposed
by subsection (a).



Revenue Ruling 91-6
Treatment of accumulation distributions by a domestic trust that was previously a foreign trust.

ISSUE

If a foreign trust accumulates income, changes its situs so as to become a domestic trust, and
then makes a distribution to its beneficiary that under the accumulation distribution rules of
section 666 of the Internal Revenue Code is deemed to have been made in a year when the trust
was a foreign trust, is the distribution treated as a distribution from a foreign trust for purposes of
the accumulation distribution rules of sections 665 through 668?

FACTS

G, a nonresident alien, died in 1977, leaving a will that bequeathed a portion of G's estate to FT,
a foreign trust. The income beneficiary of FT is B, a United States citizen and resident. The
terms of the trust permit the trustee to distribute the income annually to B, or, in the trustee's
discretion, to accumulate the income for future distribution to B at such time as the trustee
determines.

Until 1987 the trustee accumulated and reinvested the trust income. In 1987 the trustee changed
the situs of the trust to the United States in a manner that did not cause a termination of the trust
or the constructive distribution of trust assets to B. The trustee then distributed the accumulated
income of the trust to B.

LAW

Sections 665 through 668 of the Code (subpart D) provide rules for the treatment of distributions
by trusts of accumulated income.

Section 665 defines the terms used in subpart D, including the term "accumulation distribution."
Section 666 provides that an accumulation distribution is deemed distributed in preceding
taxable years. Section 667 provides for the treatment of the amounts deemed distributed by the
trust in the preceding taxable years. Section 668 provides rules for computation of an interest
charge that section 667 imposes on accumulation distributions from a foreign trust to a United
States beneficiary.

More specifically, section 665(b) of the Code provides that the term "accumulation distribution"
means, for any taxable year of the trust, the amount by which the amounts specified in section
661(a)(2) for that taxable year exceed distributable net income for that year reduced (but not
below zero) by the amounts specified in section 661(a)(1).

Section 666(a) of the Code provides, in part, that the amount of the accumulation distribution of
the trust for a taxable year shall be deemed to be an amount within the meaning of section
661(a)(2) distributed on the last day of each of the preceding taxable years, commencing with
the earliest of those years, to the extent that amount exceeds the total of any undistributed net
income for all earlier preceding years. The amount deemed distributed in a preceding year under
section 666(a) shall not exceed the undistributed net income of that preceding year.



Section 667(a) of the Code provides, in part, that the total of the amounts that are treated under
section 666 as having been distributed by a trust in a preceding taxable year shall be included in
the income of a beneficiary of the trust when paid, credited, or required to be distributed to the
extent that the total would have been included in the income of the beneficiary under section
662(a)(2) if the total had been paid to the beneficiary on the last day of that preceding taxable
year. Section 667(a) further provides that the tax to be imposed on a beneficiary whose income
includes such an amount shall consist of the sum of (1) a partial tax computed on the taxable
income reduced by an amount equal to the total of such amounts, at the rate and in the manner
as if section 667 had not been enacted, (2) a partial tax determined as provided in section
667(b), and (3) in the case of a foreign trust, the interest charge determined as provided in
section 668. Section 667(d) provides special rules for the computation of the partial tax by
foreign trusts.

ANALYSIS

In 1976, Congress amended subpart D by adopting new rules regarding foreign trusts with
United States beneficiaries. Congress was concerned that a foreign trust accumulating income
subject to a low foreign tax rate was at an advantage compared to a United States trust
accumulating income subject to a higher United States tax rate. Congress sought to minimize
this advantage by enacting the foreign trust provisions of subpart D. See S. Rep. No. 938, 94th

Cong., 2d Sess. 215-217 (1976); 1976-3 (Vol. 3) C.B. 253-255; H.R. Rep. No. 658, 94th Cong.,
1st Sess. 206-208 (1975), 1976-3 (Vol. 3) C.B. 898-900. These provisions include an additional
tax burden under section 668 on distributions from an accumulating foreign trust to a United
States beneficiary.

The question is whether the accumulation distribution by a trust in a year when it is a domestic
trust, which distribution is "deemed" to have been made in a preceding year when the trust was a
foreign trust, should be treated as a distribution from a foreign trust for purposes of the subpart D
rules.

Under section 666 of the Code, an accumulation distribution is determined as if it had been
made by the trust in earlier taxable years. The beneficiary is taxed on amounts deemed
distributed in prior taxable years under the provisions of section 667(a). The legislative history of
the foreign trust provisions of subpart D indicates a desire to curb a perceived abuse, the
accumulation of income by means of a foreign trust at more favorable tax rates for later
distribution to a United States beneficiary. Both the statutory framework of subpart D and the
expressed congressional intent with respect to foreign trusts justify looking to the status of the
trust as foreign or domestic in each taxable year in which a distribution is deemed to have
occurred under section 666. Otherwise, a trust could avoid the subpart D foreign trust rules by
changing its situs from foreign to domestic before distributing its accumulated income.

Accordingly, the distribution by FT is treated as a distribution by a foreign trust for purposes of
the accumulation distribution rules of sections 665 through 668 of the Code.

HOLDING

If a foreign trust accumulates income, changes its situs so as to become a domestic trust, and
then makes a distribution that under the accumulation distribution rules of section 666 of the
Code is deemed to have been made in a year in which the trust was a foreign trust, the



distribution is treated as a distribution from a foreign trust for purposes of the accumulation  
distribution rules of sections 665 through 668.



§645 Certain revocable trusts treated as part of estate.
(a) General rule.
For purposes of this subtitle, if both the executor (if any) of an estate and the trustee of a
qualified revocable trust elect the treatment provided in this section, such trust shall be treated
and taxed as part of such estate (and not as a separate trust) for all taxable years of the estate
ending after the date of the decedent's death and before the applicable date.

(b) Definitions.
For purposes of subsection (a) -
(1) Qualified revocable trust.
The term "qualified revocable trust" means any trust (or portion thereof) which was treated under
section 676 as owned by the decedent of the estate referred to in subsection (a) by reason of a
power in the grantor (determined without regard to section 672(e)).

(2) Applicable date.
The term "applicable date" means-
(A)if no return of tax imposed by chapter 11 is required to be filed, the date which is 2 years after
the date of the decedent's death, and

(B)if such a return is required to be filed, the date which is 6 months after the date of the final
determination of the liability for tax imposed by chapter 11.

(c) Election.
The election under subsection (a) shall be made not later than the time prescribed for filing the
return of tax imposed by this chapter for the first taxable year of the estate (determined with
regard to extensions) and, once made, shall be irrevocable.

Treasury Regulations §1.645-1. Election by certain revocable trusts to be treated as part of
estate.

(a) In general. If an election is filed for a qualified revocable trust, as defined in paragraph (b)(1)
of this section, in accordance with the rules set forth in paragraph (c) of this section, the qualified
revocable trust is treated and taxed for purposes of subtitle A of the Internal Revenue Code as
part of its related estate, as defined in paragraph (b)(5) of this section (and not as a separate
trust) during the election period, as defined in paragraph (b)(6) of this section. Rules regarding
the use of taxpayer identification numbers (TINs) and the filing of a Form 1041, "U.S. Income
Tax Return for Estates and Trusts," for a qualified revocable trust are in paragraph (d) of this
section. Rules regarding the tax treatment of an electing trust and related estate and the general
filing requirements for the combined entity during the election period are in paragraph (e)(2) of
this section. Rules regarding the tax treatment of an electing trust and its filing requirements
during the election period if no executor, as defined in paragraph (b)(4) of this section, is
appointed for a related estate are in paragraph (e)(3) of this section. Rules for determining the
duration of the section 645 election period are in paragraph (f) of this section. Rules regarding
the tax effects of the termination of the election are in paragraph (h) of this section. Rules
regarding the tax consequences of the appointment of an executor after a trustee has made a
section 645 election believing that an executor would not be appointed for a related estate are in
paragraph (g) of this section.



(b) Definitions. For purposes of this section:
(1)Qualified revocable trust. A qualified revocable trust (QRT) is any trust (or portion thereof) that
on the date of death of the decedent was treated as owned by the decedent under section 676
by reason of a power held by the decedent (determined without regard to section 672(e)). A trust
that was treated as owned by the decedent under section 676 by reason of a power that was
exercisable by the decedent only with the approval or consent of a nonadverse party or with the
approval or consent of the decedent's spouse is a QRT. A trust that was treated as owned by the
decedent under section 676 solely by reason of a power held by a nonadverse party or by
reason of a power held by the decedent's spouse is not a QRT.

(2)Electing trust. An electing trust is a QRT for which a valid section 645 election has been
made. Once a section 645 election has been made for the trust, the trust shall be treated as an
electing trust throughout the entire election period.

(3)Decedent. The decedent is the individual who was treated as the owner of the QRT under
section 676 on the date of that individual's death.

(4)Executor. An executor is an executor, personal representative, or administrator that has
obtained letters of appointment to administer the decedent's estate through formal or informal
appointment procedures. Solely for purposes of this paragraph (b)(4), an executor does not
include a person that has actual or constructive possession of property of the decedent unless
that person is also appointed or qualified as an executor, administrator, or personal
representative of the decedent's estate. If more than one jurisdiction has appointed an executor,
the executor appointed in the domiciliary or primary proceeding is the executor of the related
estate for purposes of this paragraph (b)(4).

(5)Related estate. A related estate is the estate of the decedent who was treated as the owner of
the QRT on the date of the decedent's death.

(6)Election period. The election period is the period of time during which an electing trust is
treated and taxed as part of its related estate. The rules for determining the duration of the
election period are in paragraph (f) of this section.

(c) The election.
(1) Filing the election if there is an executor.
(i)Time and manner for filing the election. If there is an executor of the related estate, the
trustees of each QRT joining in the election and the executor of the related estate make an
election under section 645 and this section to treat each QRT joining in the election as part of the
related estate for purposes of subtitle A of the Internal Revenue Code by filing a form provided
by the IRS for making the election (election form) properly completed and signed under penalties
of perjury, or in any other manner prescribed after December 24, 2002 by forms provided by the
Internal Revenue Service (IRS), or by other published guidance for making the election. For the
election to be valid, the election form must be filed not later than the time prescribed under
section 6072 for filing the Form 1041 for the first taxable year of the related estate (regardless of
whether there is sufficient income to require the filing of that return). If an extension is granted for
the filing of the Form 1041 for the first taxable year of the related estate, the election form will be
timely filed if it is filed by the time prescribed for filing the Form 1041 including the extension
granted with respect to the Form 1041.



(ii)Conditions to election. In addition to providing the information required by the election form, as
a condition to a valid section 645 election, the trustee of each QRT joining in the election and the
executor of the related estate agree, by signing the election form under penalties of perjury, that:
(A) With respect to a trustee-
(1)The trustee agrees to the election;

(2)The trustee is responsible for timely providing the executor of the related estate with all the
trust information necessary to permit the executor to file a complete, accurate, and timely Form
1041 for the combined electing trust(s) and related estate for each taxable year during the
election period;

(3)The trustee of each QRT joining the election and the executor of the related estate have
agreed to allocate the tax burden of the combined electing trust(s) and related estate for each
taxable year during the election period in a manner that reasonably reflects the tax obligations of
each electing trust and the related estate; and

(4)The trustee is responsible for insuring that the electing trust's share of the tax obligations of
the combined electing trust(s) and related estate is timely paid to the Secretary.

(B) With respect to the executor-
(1)The executor agrees to the election;

(2)The executor is responsible for filing a complete, accurate, and timely Form 1041 for the
combined electing trust(s) and related estate for each taxable year during the election period;

(3)The executor and the trustee of each QRT joining in the election have agreed to allocate the
tax burden of the combined electing trust(s) and related estate for each taxable year during the
election period in a manner that reasonably reflects the tax obligations of each electing trust and
the related estate;

(4)The executor is responsible for insuring that the related estate's share of the tax obligations of
the combined electing trust(s) and related estate is timely paid to the Secretary.

(2) Filing the election if there is no executor.
(i)Time and manner for filing the election. If there is no executor for a related estate, an election
to treat one or more QRTs of the decedent as an estate for purposes of subtitle A of the Internal
Revenue Code is made by the trustees of each QRT joining in the election, by filing a properly
completed election form, or in any other manner prescribed after December 24, 2002 by forms
provided by the IRS, or by other published guidance for making the election. For the election to
be valid, the election form must be filed not later than the time prescribed under section 6072 for
filing the Form 1041 for the first taxable year of the trust, taking into account the trustee's
election to treat the trust as an estate under section 645 (regardless of whether there is sufficient
income to require the filing of that return). If an extension is granted for the filing of the Form
1041 for the first taxable year of the electing trust, the election form will be timely filed if it is filed
by the time prescribed for filing the Form 1041 including the extension granted with respect to
the filing of the Form 1041.

(ii) Conditions to election. In addition to providing the information required by the election form,



as a condition to a valid section 645 election, the trustee of each QRT joining in the election
agrees, by signing the election form under penalties of perjury, that-
(A)The trustee agrees to the election;

(B)If there is more than one QRT joining in the election, the trustees of each QRT joining in the
election have appointed one trustee to be responsible for filing the Form 1041 for the combined
electing trusts for each taxable year during the election period (filing trustee) and the filing
trustee has agreed to accept that responsibility;

(C)If there is more than one QRT, the trustees of each QRT joining in the election have agreed
to allocate the tax liability of the combined electing trusts for each taxable year during the
election period in a manner that reasonably reflects the tax obligations of each electing trust;

(D) The trustee agrees to:
(1)Timely file a Form 1041 for the electing trust(s) for each taxable year during the election
period; or

(2)If there is more than one QRT and the trustee is not the filing trustee, timely provide the filing
trustee with all of the electing trust's information necessary to permit the filing trustee to file a
complete, accurate, and timely Form 1041 for the combined electing trusts for each taxable year
during the election period;

(3) Insure that the electing trust's share of the tax burden is timely paid to the Secretary;

(E)There is no executor and, to the knowledge and belief of the trustee, one will not be
appointed; and

(F)If an executor is appointed after the filing of the election form and the executor agrees to the
section 645 election, the trustee will complete and file a revised election form with the executor.

(3) Election for more than one QRT. If there is more than one QRT, the election may be made
for some or all of the QRTs. If there is no executor, one trustee must be appointed by the
trustees of the electing trusts to file Forms 1041 for the combined electing trusts filing as an
estate during the election period.

(d) TIN and filing requirements for a QRT.
(1)Obtaining a TIN. Regardless of whether there is an executor for a related estate and
regardless of whether a section 645 election will be made for the QRT, a TIN must be obtained
for the QRT following the death of the decedent. See §301.6109-1(a)(3) of this chapter. The
trustee must furnish this TIN to the payors of the QRT. See §301.6109-1(a)(5) of this chapter for
the definition of payor.

(2) Filing a Form 1041 for a QRT.
(i)Option not to file a Form 1041 for a QRT for which a section 645 election will be made. If a
section 645 election will be made for a QRT, the executor of the related estate, if any, and the
trustee of the QRT may treat the QRT as an electing trust from the decedent's date of death until
the due date for the section 645 election. Accordingly, the trustee of the QRT is not required to
file a Form 1041 for the QRT for the short taxable year beginning with the decedent's date of
death and ending December 31 of that year. However, if a QRT is treated as



an electing trust under this paragraph from the decedent's date of death until the due date for the
section 645 election but a valid section 645 election is not made for the QRT, the QRT will be
subject to penalties and interest for failing to timely file a Form 1041 and pay the tax due
thereon.

(ii)Requirement to file a Form 1041 for a QRT if paragraph (d)(2)(i) of this section does not apply.
(A) Requirement to file Form 1041. If the trustee of the QRT and the executor of the related
estate, if any, do not treat the QRT as an electing trust as provided under paragraph (d)(2)(i) of
this section, or if the trustee of the electing trust and the executor, if any, are uncertain whether a
section 645 election will be made for a QRT, the trustee of the QRT must file a Form 1041 for
the short taxable year beginning with the decedent's death and ending December 31 of that year
(unless the QRT is not required to file a Form 1041 under section 6012 for this period).

(B) Requirement to amend Form 1041 if a section 645 election is made.
(1)If there is an executor. If there is an executor and a valid section 645 election is made for a
QRT after a Form 1041 has been filed for the QRT as a trust (see paragraph (d)(2)(ii)(A) of this
section), the trustee must amend the Form 1041. The QRT's items of income, deduction, and
credit must be excluded from the amended Form 1041 filed under this paragraph and must be
included on the Form 1041 filed for the first taxable year of the combined electing trust and
related estate under paragraph (e)(2)(ii)(A) of this section.

(2)If there is no executor. If there is no executor and a valid section 645 election is made for a
QRT after a Form 1041 has been filed for the QRT as a trust (see paragraph (d)(2)(ii)(A) of this
section) for the short taxable year beginning with the decedent's death and ending December 31
of that year, the trustee must file an amended return for the QRT. The amended return must be
filed consistent with paragraph (e)(3) of this section and must be filed by the due date of the
Form 1041 for the QRT, taking into account the trustee's election under section 645.

(e)Tax treatment and general filing requirements of electing trust and related estate during the
election period.
(1) Effect of election. The section 645 election once made is irrevocable.

(2) If there is an executor.
(i)Tax treatment of the combined electing trust and related estate. If there is an executor, the
electing trust is treated, during the election period, as part of the related estate for all purposes of
subtitle A of the Internal Revenue Code. Thus, for example, the electing trust is treated as part of
the related estate for purposes of the set-aside deduction under section 642(c)(2), the
subchapter S shareholder requirements of section 1361(b)(1), and the special offset for rental
real estate activities in section 469(i)(4).

(ii) Filing requirements.
(A)Filing the Form 1041 for the combined electing trust and related estate during the election
period. If there is an executor, the executor files a single income tax return annually (assuming a
return is required under section 6012) under the name and TIN of the related estate for the
combined electing trust and the related estate. Information regarding the name and TIN of each
electing trust must be provided on the Form 1041 as required by the instructions to that form.
The period of limitations provided in section 6501 for assessments with respect to an electing
trust and the related estate starts with the filing of the return required under this paragraph.



Except as required under the separate share rules of section 663(c), for purposes of filing the
Form 1041 under this paragraph and computing the tax, the items of income, deduction, and
credit of the electing trust and related estate are combined. One personal exemption in the
amount of $600 is permitted under section 642(b), and the tax is computed under section 1(e),
taking into account section 1(h), for the combined taxable income.

(B) Filing a Form 1041 for the electing trust is not required. Except for any final Form 1041
required to be filed under paragraph (h)(2)(i)(B) of this section, if there is an executor, the trustee
of the electing trust does not file a Form 1041 for the electing trust during the election period.
Although the trustee is not required to file a Form 1041 for the electing trust, the trustee of the
electing trust must timely provide the executor of the related estate with all the trust information
necessary to permit the executor to file a complete, accurate and timely Form 1041 for the
combined electing trust and related estate. The trustee must also insure that the electing trust's
share of the tax obligations of the combined electing trust and related estate is timely paid to the
Secretary. In certain situations, the trustee of a QRT may be required to file a Form 1041 for the
QRT's short taxable year beginning with the date of the decedent's death and ending December
31 of that year. See paragraph (d)(2) of this section.

(iii) Application of the separate share rules.
(A)Distributions to beneficiaries (other than to a share (or shares) of the combined electing trust
and related estate). Under the separate share rules of section 663(c), the electing trust and
related estate are treated as separate shares for purposes of computing distributable net income
(DNI) and applying the distribution provisions of sections 661 and 662. Further, the electing trust
share or the related estate share may each contain two or more shares. Thus, if during the
taxable year, a distribution is made by the electing trust or the related estate, the DNI of the
share making the distribution must be determined and the distribution provisions of sections 661
and 662 must be applied using the separately determined DNI applicable to the distributing
share.

(B)Adjustments to the DNI of the separate shares for distributions between shares to which
sections 661 and 662 would apply. A distribution from one share to another share to which
sections 661 and 662 would apply if made to a beneficiary other than another share of the
combined electing trust and related estate affects the computation of the DNI of the share
making the distribution and the share receiving the distribution. The share making the distribution
reduces its DNI by the amount of the distribution deduction that it would be entitled to under
section 661 (determined without regard to section 661(c)), had the distribution been made to
another beneficiary, and, solely for purposes of calculating DNI, the share receiving the
distribution increases its gross income by the same amount. The distribution has the same
character in the hands of the recipient share as in the hands of the distributing share. The
following example illustrates the provisions of this paragraph (e)(2)(iii)(B):
Example.
(i)A's will provides that, after the payment of debts, expenses, and taxes, the residue of A's
estate is to be distributed to Trust, an electing trust. The sole beneficiary of Trust is C. The
estate share has $15,000 of gross income, $5,000 of deductions, and $10,000 of taxable income
and DNI for the taxable year based on the assets held in A's estate. During the taxable year, A's
estate distributes $15,000 to Trust. The distribution reduces the DNI of the estate share by
$10,000.
(ii)For the same taxable year, the trust share has $25,000 of gross income and $5,000 of
deductions. None of the modifications provided for under section 643(a) apply. In calculating the



DNI for the trust share, the gross income of the trust share is increased by $10,000, the amount
of the reduction in the DNI of the estate share as a result of the distribution to Trust. Thus, solely
for purposes of calculating DNI, the trust share has gross income of $35,000, and taxable
income of $30,000. Therefore, the trust share has $30,000 of DNI for the taxable year.
(iii)During the same taxable year, Trust distributes $35,000 to C. The distribution deduction
reported on the Form 1041 filed for A's estate and Trust is $30,000. As a result of the distribution
by Trust to C, C must include $30,000 in gross income for the taxable year. The gross income
reported on the Form 1041 filed for A's estate and Trust is $40,000.

(iv)Application of the governing instrument requirement of section 642(c). A deduction is allowed
in computing the taxable income of the combined electing trust and related estate to the extent
permitted under section 642(c) for-
(A)Any amount of the gross income of the related estate that is paid or set aside during the
taxable year pursuant to the terms of the governing instrument of the related estate for a
purpose specified in section 170(c); and

(B)Any amount of gross income of the electing trust that is paid or set aside during the taxable
year pursuant to the terms of the governing instrument of the electing trust for a purpose
specified in section 170(c).

(3) If there is no executor.
(i)Tax treatment of the electing trust. If there is no executor, the trustee treats the electing trust,
during the election period, as an estate for all purposes of subtitle A of the Internal Revenue
Code. Thus, for example, an electing trust is treated as an estate for purposes of the set-aside
deduction under section 642(c)(2), the subchapter S shareholder requirements of section
1361(b)(1), and the special offset for rental real estate activities under section 469(i)(4). The
trustee may also adopt a taxable year other than a calendar year.

(ii)Filing the Form 1041 for the electing trust. If there is no executor, the trustee of the electing
trust must, during the election period, file a Form 1041, under the TIN obtained by the trustee
under §301.6109-1(a)(3) of this chapter upon the death of the decedent, treating the trust as an
estate. If there is more than one electing trust, the Form 1041 must be filed by the filing trustee
(see paragraph (c)(2)(ii)(B) of this section) under the name and TIN of the electing trust of the
filing trustee. Information regarding the names and TINs of the other electing trusts must be
provided on the Form 1041 as required by the instructions to that form. Any return filed in
accordance with this paragraph shall be treated as a return filed for the electing trust (or trusts, if
there is more than one electing trust) and not as a return filed for any subsequently discovered
related estate. Accordingly, the period of limitations provided in section 6501 for assessments
with respect to a subsequently discovered related estate does not start until a return is filed with
respect to the related estate. See paragraph (g) of this section.

(4) Application of the section 6654(l)(2) to the electing trust. Each electing trust and related
estate (if any) is treated as a separate taxpayer for all purposes of subtitle F of the Internal
Revenue Code, including, without limitation, the application of section 6654. The provisions of
section 6654(l)(2)(A) relating to the two year exception to an estate's obligation to make
estimated tax payments, however, will apply to each electing trust for which a section 645
election has been made.

(f) Duration of election period.



(1)In general. The election period begins on the date of the decedent's death and terminates on
the earlier of the day on which both the electing trust and related estate, if any, have distributed
all of their assets, or the day before the applicable date. The election does not apply to
successor trusts (trusts that are distributees under the trust instrument).

(2) Definition of applicable date.
(i)Applicable date if no Form 706 "United States Estate (and Generation Skipping Transfer) Tax
Return" is required to be filed. If a Form 706 is not required to be filed as a result of the
decedent's death, the applicable date is the day which is 2 years after the date of the decedent's
death.

(ii)Applicable date if a Form 706 is required to be filed. If a Form 706 is required to be filed as a
result of the decedent's death, the applicable date is the later of the day that is 2 years after the
date of the decedent's death, or the day that is 6 months after the date of final determination of
liability for estate tax. Solely for purposes of determining the applicable date under section 645,
the date of final determination of liability is the earliest of the following-
(A)The date that is six months after the issuance by the Internal Revenue Service of an estate
tax closing letter, unless a claim for refund with respect to the estate tax is filed within twelve
months after the issuance of the letter;

(B)The date of a final disposition of a claim for refund, as defined in paragraph (f)(2)(iii) of this
section, that resolves the liability for the estate tax, unless suit is instituted within six months after
a final disposition of the claim;

(C)The date of execution of a settlement agreement with the Internal Revenue Service that
determines the liability for the estate tax;

(D)The date of issuance of a decision, judgment, decree, or other order by a court of competent
jurisdiction resolving the liability for the estate tax unless a notice of appeal or a petition for
certiorari is filed within 90 days after the issuance of a decision, judgment, decree, or other order
of a court; or

(E)The date of expiration of the period of limitations for assessment of the estate tax provided in
section 6501.

(iii)Definition of final disposition of claim for refund. For purposes of paragraph (f)(2)(ii)(B) of this
section, a claim for refund shall be deemed finally disposed of by the Secretary when all items
have been either allowed or disallowed. If a waiver of notification with respect to disallowance is
filed with respect to a claim for refund prior to disallowance of the claim, the claim for refund will
be treated as disallowed on the date the waiver is filed.

(iv)Examples. The application of this paragraph (f)(2) is illustrated by the following examples:  
Example (1). A died on October 20, 2002. The executor of A's estate and the trustee of Trust,  an 
electing trust, made a section 645 election. A Form 706 is not required to be filed as a result  of 
A's death. The applicable date is October 20, 2004, the day that is two years after A's date of  
death. The last day of the election period is October 19, 2004. Beginning October 20, 2004,  
Trust will no longer be treated and taxed as part of A's estate.
Example (2). Assume the same facts as Example 1, except that a Form 706 is required to be
filed as the result of A's death. The Internal Revenue Service issues an estate tax closing letter



accepting the Form 706 as filed on March 15, 2005. The estate does not file a claim for refund
by March 15, 2006, the day that is twelve months after the date of issuance of the estate tax
closing letter. The date of final determination of liability is September 15, 2005, and the
applicable date is March 15, 2006. The last day of the election period is March 14, 2006.
Beginning March 15, 2006, Trust will no longer be treated and taxed as part of A's estate.
Example (3). Assume the same facts as Example 1, except that a Form 706 is required to be
filed as the result of A's death. The Form 706 is audited, and a notice of deficiency authorized
under section 6212 is mailed to the executor of A's estate as a result of the audit. The executor
files a petition in Tax Court. The Tax Court issues a decision resolving the liability for estate tax
on December 14, 2005, and neither party appeals within 90 days after the issuance of the
decision. The date of final determination of liability is December 14, 2005. The applicable date is
June 14, 2006, the day that is six months after the date of final determination of liability. The last
day of the election period is June 13, 2006. Beginning June 14, 2006, Trust will no longer be
treated and taxed as part of A's estate.

(g) Executor appointed after the section 645 election is made.
(1)Effect on the election. If an executor for the related estate is not appointed until after the
trustee has made a valid section 645 election, the executor must agree to the trustee's election,
and the IRS must be notified of that agreement by the filing of a revised election form (completed
as required by the instructions to that form) within 90 days of the appointment of the executor, for
the election period to continue past the date of appointment of the executor. If the executor does
not agree to the election or a revised election form is not timely filed as required by this
paragraph, the election period terminates the day before the appointment of the executor. If the
IRS issues other guidance after December 24, 2002 for notifying the IRS of the executor's
agreement to the election, the IRS must be notified in the manner provided in that guidance for
the election period to continue.

(2) Continuation of election period.
(i)Correction of returns filed before executor appointed. If the election period continues under
paragraph (g)(1) of this section, the executor of the related estate and the trustee of each
electing trust must file amended Forms 1041 to correct the Forms 1041 filed by the trustee
before the executor was appointed. The amended Forms 1041 must be filed under the name
and TIN of the electing trust and must reflect the items of income, deduction, and credit of the
related estate and the electing trust. The name and TIN of the related estate must be provided
on the amended Forms 1041 as required in the instructions to that Form. The amended return
for the taxable year ending immediately before the executor was appointed must indicate that
this Form 1041 is a final return. If the period of limitations for making assessments has expired
with respect to the electing trust for any of the Forms 1041 filed by the trustee, the executor must
file Forms 1041 for any items of income, deduction, and credit of the related estate that cannot
be properly included on amended forms for the electing trust. The personal exemption under
section 642(b) is not permitted to be taken on these Forms 1041 filed by the executor.

(ii)Returns filed after the appointment of the executor. All returns filed by the combined electing
trust and related estate after the appointment of the executor are to be filed under the name and
TIN of the related estate in accordance with paragraph (e)(2) of this section. Regardless of the
change in the name and TIN under which the Forms 1041 for the combined electing trust and
related estate are filed, the combined electing trust and related estate will be treated as the same
entity before and after the executor is appointed.



(3) Termination of the election period. If the election period terminates under paragraph (g)(1) of
this section, the executor must file Forms 1041 under the name and TIN of the estate for all
taxable years of the related estate ending after the death of the decedent. The trustee of the
electing trust is not required to amend any returns filed for the electing trust during the election
period. Following termination of the election period, the trustee of the electing trust must obtain a
new TIN. See §301.6109-1(a)(4) of this chapter.

(h) Treatment of an electing trust and related estate following termination of the election.
(1)The share (or shares) comprising the electing trust is deemed to be distributed upon
termination of the election period. On the close of the last day of the election period, the
combined electing trust and related estate, if there is an executor, or the electing trust, if there is
no executor, is deemed to distribute the share (or shares, as determined under section 663(c))
comprising the electing trust to a new trust in a distribution to which sections 661 and 662 apply.
All items of income, including net capital gains, that are attributable to the share (or shares)
comprising the electing trust are included in the calculation of the distributable net income of the
electing trust and treated as distributed by the combined electing trust and related estate, if there
is an executor, or by the electing trust, if there is no executor, to the new trust. The combined
electing trust and related estate, if there is an executor, or the electing trust, if there is no
executor, is entitled to a distribution deduction to the extent permitted under section 661 in the
taxable year in which the election period terminates as a result of the deemed distribution. The
new trust shall include the amount of the deemed distribution in gross income to the extent
required under section 662.

(2) Filing of the Form 1041 upon the termination of the section 645 election.
(i) If there is an executor.
(A)Filing the Form 1041 for the year of termination. If there is an executor, the Form 1041 filed
under the name and TIN of the related estate for the taxable year in which the election
terminates includes-
(1)The items of income, deduction, and credit of the electing trust attributable to the period
beginning with the first day of the taxable year of the combined electing trust and related estate
and ending with the last day of the election period;

(2)The items of income, deduction, and credit, if any, of the related estate for the entire taxable
year; and

(3)A deduction for the deemed distribution of the share (or shares) comprising the electing trust
to the new trust as provided for under paragraph (h)(1) of this section.

(B) Requirement to file a final Form 1041 under the name and TIN of the electing trust. If the
electing trust terminates during the election period, the trustee of the electing trust must file a
Form 1041 under the name and TIN of the electing trust and indicate that the return is a final
return to notify the IRS that the electing trust is no longer in existence. The items of income,
deduction, and credit of the trust are not reported on this final Form 1041 but on the appropriate
Form 1041 filed for the combined electing trust and related estate.

(ii) If there is no executor. If there is no executor, the taxable year of the electing trust closes on
the last day of the election period. A Form 1041 is filed in the manner prescribed under
paragraph (e)(3)(ii) of this section reporting the items of income, deduction, and credit of the
electing trust for the short period ending with the last day of the election period. The Form 1041



filed under this paragraph includes a distribution deduction for the deemed distribution provided
for under paragraph (h)(1) of this section. The Form 1041 must indicate that it is a final return.

(3) Use of TINs following termination of the election.
(i)If there is an executor. Upon termination of the section 645 election, a former electing trust
may need to obtain a new TIN. See §301.6109-1(a)(4) of this chapter. If the related estate
continues after the termination of the election period, the related estate must continue to use the
TIN assigned to the estate during the election period.

(ii)If there is no executor. If there is no executor, the former electing trust must obtain a new TIN
if the trust will continue after the termination of the election period. See §301.6109-1(a)(4) of this
chapter.

(4) Taxable year of estate and trust upon termination of the election.
(i)Estate. Upon termination of the section 645 election period, the taxable year of the estate is
the same taxable year used during the election period.

(j)Trust. Upon termination of the section 645 election, the taxable year of the new trust is the
calendar year. See section 644.

(i) Reserved.

(k)Effective date. Paragraphs (a), (b), (c), (d), (f), and (g) of this section apply to trusts and es-
tates of decedents dying on or after December 24, 2002. Paragraphs (e) and (h) of this section
apply to taxable years ending on or after December 24, 2002.



§665 Definitions applicable to subpart D.

(a) Undistributed net income.
For purposes of this subpart, the term "undistributed net income" for any taxable year means the
amount by which the distributable net income of the trust for such taxable year exceeds the sum
of-
(1) the amounts for such taxable year specified in paragraphs (1) and (2) of section 661(a), and
(2) the amount of taxes imposed on the trust attributable to such distributable net income.

(b)Accumulation distribution.
For purposes of this subpart, except as provided in subsection (c), the term "accumulation  
distribution" means, for any taxable year of the trust, the amount by which-
(1)
the amounts specified in paragraph (2) of section 661(a) for such taxable year, exceed

(2)
distributable net income for such year reduced (but not below zero) by the amounts specified in  
paragraph (1) of section 661(a).

For purposes of section 667 (other than subsection (c) thereof, relating to multiple trusts), the
amounts specified in paragraph (2) of section 661(a) shall not include amounts properly paid,
credited, or required to be distributed to a beneficiary from a trust (other than a foreign trust) as
income accumulated before the birth of such beneficiary or before such beneficiary attains the
age of 21. If the amounts properly paid, credited, or required to be distributed by the trust for the
taxable year do not exceed the income of the trust for such year, there shall be no accumulation
distribution for such year.

(c)Exception for accumulation distributions from certain domestic trusts.  
For purposes of this subpart-
(1) In general.
In the case of a qualified trust, any distribution in any taxable year beginning after the date of the
enactment of this subsection shall be computed without regard to any undistributed net income.

(2) Qualified trust.
For purposes of this subsection, the term "qualified trust" means any trust other than-
(A)a foreign trust (or, except as provided in regulations, a domestic trust which at any time was  a 
foreign trust), or

(B)a trust created before March 1, 1984, unless it is established that the trust would not be  
aggregated with other trusts under section 643(f) if such section applied to such trust.

(d)Taxes imposed on the trust.  
For purposes of this subpart-
(1) In general.
The term "taxes imposed on the trust" means the amount of the taxes which are imposed for any
taxable year of the trust under this chapter (without regard to this subpart or part IV of
subchapter A) and which, under regulations prescribed by the Secretary, are properly allocable
to the undistributed portions of distributable net income and gains in excess of losses from sales



or exchanges of capital assets. The amount determined in the preceding sentence shall be
reduced by any amount of such taxes deemed distributed under section 666(b) and (c) to any
beneficiary.

(2) Foreign trusts.
In the case of any foreign trust, the term "taxes imposed on the trust" includes the amount,
reduced as provided in the last sentence of paragraph (1), of any income, war profits, and
excess profits taxes imposed by any foreign country or possession of the United States on such
foreign trust which, as determined under paragraph (1), are so properly allocable. Under rules or
regulations prescribed by the Secretary, in the case of any foreign trust of which the settlor or
another person would be treated as owner of any portion of the trust under subpart E but for
section 672(f), the term "taxes imposed on the trust" includes the allocable amount of any
income, war profits, and excess profits taxes imposed by any foreign country or possession of
the United States on the settlor or such other person in respect of trust income.

(e) Preceding taxable year.  
For purposes of this subpart-
(1)
In the case of a foreign trust created by a United States person, the term "preceding taxable
year" does not include any taxable year of the trust to which this part does not apply.

(2)
In the case of a preceding taxable year with respect to which a trust qualified, without regard to
this subpart, under the provisions of subpart B, for purposes of the application of this subpart to
such trust for such taxable year, such trust shall, in accordance with regulations prescribed by
the Secretary, be treated as a trust to which subpart C applies.

Treasury Regulations §1.665(a)-0A. Excess distributions by trusts; scope of subpart D.

(a) In general.
(1)Subpart D (section 665 and following), part I, subchapter J, chapter 1 of the Code as
amended by the Tax Reform Act of 1969, is designed to tax the beneficiary of a trust that
accumulates, rather than distributes, all or part of its income currently (i.e., an accumulation
trust), in most cases, as if the income had been currently distributed to the beneficiary instead of
accumulated by the trusts. Accordingly, subpart D provides special rules for the treatment of
amounts paid, credited, or required to be distributed by a complex trust (one that is subject to
subpart C (section 661 and following) of such part I) in any year in excess of "distributable net
income" (as defined in section 643 (a)) for that year. Such an excess distribution is an
"accumulation distribution" (as defined in section 665(b)). The special rules of subpart D are
generally inapplicable to amounts paid, credited, or required to be distributed by a trust in a
taxable year in which it qualifies as a simple trust (one this is subject to subpart B (section 651
and following) of such part I). However, see §1.665(e)-1A(b) for rules relating to the treatment of
a simple trust as a complex trust.

(2)An accumulation distribution is deemed to consist of, first, "undistributed net income" (as
defined in section 665(a)) of the trust from preceding taxable years, and, after all the
undistributed net income for all preceding taxable years has been deemed distributed,
"undistributed capital gain" (as defined in section 665(f)) of the trust for all preceding taxable



years commencing with the first year such amounts were accumulated. An accumulation
distribution of undistributed capital gain is a "capital gain distribution" (as defined in section
665(g)). To the extent an accumulation distribution exceeds the "undistributed net income" and
"undistributed capital gain" so determined, it is deemed to consist of corpus.

(3)The accumulation distribution is "thrown back" to the earliest "preceding taxable year" of the
trust, which, in the case of distributions made for a taxable year beginning after December 31,
1973, from a trust (other than a foreign trust created by a U.S. person), is any taxable year
beginning after December 31, 1968. Special transitional rules apply for distributions made in
taxable years beginning before January 1, 1974. In the case of a foreign trust created by a U.S.
person, a "preceding taxable year" is any year of the trust to which the Code applies.

(4)A distribution of undistributed net income (included in an accumulation distribution) and a
capital gain distribution will be included in the income of the beneficiary in the year they are
actually paid, credited, or required to be distributed to him. The tax on the distribution will be
approximately the amount of tax the beneficiary would have paid with respect to the distribution
had the income and capital gain been distributed to the beneficiary in the year earned by the
trust. An additional amount equal to the "taxes imposed on the trust" for the preceding year is
also deemed distributed. To prevent double taxation, however, the beneficiary receives a credit
for such taxes.

(b)Effective dates. All regulations sections under subpart D (sections 665 through 669) which
have an "A" suffix (such as §§1.665(a)A and 1.666(b)-1A) are applicable to taxable years
beginning on or after January 1, 1969, and all references therein to sections 665 through 669 are
references to such sections as amended by the Tax Reform Act of 1969. Sections without the
"A" suffix (such as §§1.665(a) and 1.666(b)-1) are applicable only to taxable years beginning
before January 1, 1969, and all references therein to sections 665 through 669 are references to
such sections before amendment by the Tax Reform Act of 1969.

(c)Examples. Where examples contained in the regulations under subpart D refer to tax rates for
years after 1968, such tax rates are not necessarily the actual rates for such years, but are only
used for example purposes.

(d) Applicability to estates. Subpart D does not apply to any estate.

Treasury Regulation §1.665(a)-1A. Undistributed net income.

(a)Domestic trusts. The term "undistributed net income", in the case of a trust (other than a
foreign trust created by a U.S. person) means, for any taxable year beginning after December
31, 1968, the distributable net income of the trust for that year (as determined under section
643(a)), less
(1)The amount of income required to be distributed currently and any other amounts properly
paid or credited or required to be distributed to beneficiaries in the taxable year as specified in
section 661(a), and

(2)The amount of taxes imposed on the trust attributable to such distributable net income, as
defined in §1.665(d)-1A. The application of the rule in this paragraph to a taxable year of a trust
in which income is accumulated may be illustrated by the following example.



Example. Under the terms of the trust, $10,000 of income is required to be distributed currently
to A and the trustee has discretion to make additional distributions to A. During the taxable year
1971 the trust had distributable net income of $30,100 derived from royalties and the trustee
made distributions of $20,000 to A. The taxable income of the trust is $10,000 on which a tax of
$2,190 is paid. The undistributed net income of the trust for the taxable year 1971 is $7,910,
computed as follows:

Distributable net income $30,100

Less:

Income currently

distributable to A $10,000

Other amounts

distributable to A 10,000

Taxes imposed on the trust

attributable to the  

undistributed net 

income  (see

§1.665(d)-1(A)
2,190

Total 22,190

Undistributed net

income 7,910

(b)Foreign trusts. The undistributed net income of a foreign trust created by a U.S. person for
any taxable year is the distributable net income of such trust (see §1.643(a)-6 and the examples
set forth in paragraph (b) thereof), less:
(1) The amount of income required to be distributed currently and any other amounts properly
paid or credited or required to be distributed to beneficiaries in the taxable year as specified in
section 661(a), and
(2) The amount of taxes imposed on such trust by chapter 1 of the Internal Revenue Code,
which are attributable to items of income which are required to be included in such distributable
net income.

For purposes of subparagraph (2) of this paragraph, the amount of taxes imposed on the trust
for any taxable year by chapter 1 of the Internal Revenue Code is the amount of taxes imposed
pursuant to section 871 (relating to tax on non-resident alien individuals) which is properly
allocable to the undistributed portion of the distributable net income. See §1.665(d)-1A. The
amount of taxes imposed pursuant to section 871 is the difference between the total tax imposed
pursuant to that section on the foreign trust created by a U.S. person for the year and the
amount which would have been imposed on such trust had all the distributable net income,



as determined under section 643(a), been distributed. The application of the rule is this
paragraph may be illustrated by the following example:

Example (1). A trust was created in 1952 under the laws of Country X by the transfer to a trustee
in Country X of property by a U.S. person. The entire trust constitutes a foreign trust created by
a U.S. person. The governing instrument of the trust provides that $7,000 of income is required
to be distributed currently to a U.S. beneficiary and gives the trustee discretion to make
additional distributions to the beneficiary. During the taxable year 1973 the trust had income of
$10,000 from dividends of a U.S. corporation (on which Federal income taxes of
$3,000 were imposed pursuant to section 871 and withheld under section 1441, resulting in the
receipt by the trust of cash in the amount of $7,000), $20,000 in capital gains from the sale of
stock of a Country Y corporation and $30,000 from dividends of a Country X corporation, none of
the gross income of which was derived from sources within the United States. No income taxes
were required to be paid to Country X or Country Y in 1973. The trustee did not file a U.S.
income tax return for the taxable year 1973. The distributable net income of the trust before
distributions to the beneficiary for 1973 is $60,000 ($57,000 of which is cash). During 1973 the
trustee made distributions to the U.S. beneficiary equaling one-half of the trust's distributable net
income. Thus, the U.S. beneficiary is treated as having had distributed to him $5,000 (composed
of $3,500 as a cash distribution and $1,500 as the tax imposed pursuant to section 871 and
withheld under section 1441), representing one-half of the income from U.S. sources;
$10,000 in cash, representing one-half of the capital gains from the sale of stock of the Country
Y corporation; and $15,000 in cash, representing one-half of the income from Country X sources
for a total of $30,000. The undistributed net income of the trust at the close of taxable year 1973
is $28,500 computed as follows:

Distributable net income $60,000

Less:

(1) Amounts distributed to

the beneficiary:

Income currently

distributed to 

the  

beneficiary

$ 7,000

Other amounts distributed

to the beneficiary 21,500

Taxes under sec. 871

deemed distributed to the  

beneficiary
1,500

Total amounts distributed 30,000



to the beneficiary

(2) Amount of taxes

imposed on the trust  

under chapter 1 of the  

Code attributable to the  

undistributed net 

income  (See

§1.665(d)-1A)

$3,000 less $1,500)
1,500

Total 31,500

Undistributed net income 28,500

Example (2). The facts are the same as in example (1) except that property has been transferred
to the trust by a person other than a U.S. person, and during 1973 the foreign trust created by a
U.S. person was 60 percent of the entire foreign trust. The trustee paid no income taxes to
Country X or Country Y in 1973.

(1) The undistributed net income of the portion of the entire trust which is a foreign trust created
by a U.S. person for 1973 is $17,100, computed as follows:

Distributable net income (60% of each item of gross income of

entire trust)

60% of $10,000 U.S. dividends $6,000

60% of $20,000 Country X capital gains 12,000

60% of $30,000 Country X dividends 18,000

Total 36,000

Less:

(i) Amounts distributed to

the beneficiary-

Income currently

distributed to the  

beneficiary (60% 

of $7,000)

$ 4,200



Other amounts distributed

to the beneficiary (60% of

$21,500)

12,900

Taxes under sec. 871

deemed distributed to the  

beneficiary (60% of $1,500)

900

Total amounts

distributed 

to the  

beneficiary

18,000

(ii) Amount of taxes

imposed on the trust under  

chapter 1 of the Code  

attributable to the  

undistributed net income  

(see §1.665(d)-1A) (60% of

$1,500)
900

Total 18,900

Undistributed net
income

17,100

(2) The undistributed net income of the portion of the entire trust which is not a foreign trust  
created by a U.S. person for 1973 is $11,400, computed as follows:

Distributable net income (40% of each item of gross income of

entire trust)

40% of $10,000 U.S. dividends $4,000

40% of $20,000 Country X capital gains 8,000

40% of $30,000 Country X dividends 12,000

Total 24,000

Less:



(i) Amounts distributed to

the beneficiary-

Income currently

distributed to the  beneficiary 

(40% of $7,000)
$2,800

Other amounts distributed

to the beneficiary (40% of

$21,500)
8,600

Taxes under sec. 871

deemed distributed to the  

beneficiary (40% of $1,500)
600

Total amounts

distributed 

to the  

beneficiary
12,000

(ii) Amount of taxes

imposed on the trust under  

chapter 1 of the Code  

attributable to the  

undistributed net income  

(see §1.665(d)-1A) (40% of

$1,500)

600

Total 12,600

Undistributed net
income

11,400

(c) Effect of prior distributions. The undistributed net income for any year to which an
accumulation distribution for a later year may be thrown back will be reduced by accumulation
distributions in intervening years that are required to be thrown back to such year. For example,
if a trust has undistributed net income for 1975, and an accumulation distribution is made in
1980, there must be taken into account the effect on undistributed net income for 1975 of any
accumulation distribution made in 1976, 1977, 1978, or 1979. However, undistributed net income
for any year will not be reduced by any distributions in any intervening years that are



excluded under section 663(a)(1), relating to gifts, bequests, etc. See paragraph (d) of
§1.666(a)-1A for an illustration of the reduction of undistributed net income for any year by a
subsequent accumulation distribution.

(d) Distributions made in taxable years beginning before January 1, 1974. For special rules re-
lating to accumulation distributions of undistributed net income made in taxable years of the trust
beginning before January 1, 1974, see §1.665(b)-2A.
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