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Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-927-5568 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about CLE credit processing call us at 1-800-926-7926 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-
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• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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 Background of 2015 Amendments  

 Rule 26(b) Amendments and Likely Impact -- Proportionality  

 Rule 37(e) Amendments and Likely Impact -- 

Preservation/Sanctions  

 Strategies and Best Practices  

 Q&A/Discussion 

 

Overview - ESI in Insurance Litigation 
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 Long-standing acceptance of the “proportionality” principle 

 Multiple attempts to promote proportionality in civil practice 

 1983 - mandatory scope limitation in Rule 26(b)(2)(C) 

 2000 - “two-tiered” discovery limits 

 2006 - incorporation of 2000 amendment into e-discovery 

 (26(b)(2)(B)) 

 Criticism of “amorphous” standards, continued lack of restraint on 

discovery  

 

Background of 2015 Amendments to Rule 26(b) 
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Current Text of Rule 26(b)(1) 
 

(b) DISCOVERY SCOPE AND LIMITS. 

 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense—including the existence, description, nature, 

custody, condition, and location of any documents or other tangible 

things and the identity and location of persons who know of any 

discoverable matter. For good cause, the court may order discovery 

of any matter relevant to the subject matter involved in the action. 

Relevant information need not be admissible at the trial if the 

discovery appears reasonably calculated to lead to the discovery of 

admissible evidence. All discovery is subject to the limitations 

imposed by Rule 26(b)(2)(C).   
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Current Text of Rule 26(b)(1) 
 

(b) DISCOVERY SCOPE AND LIMITS. 

 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense—including the existence, description, nature, 

custody, condition, and location of any documents or other 

tangible things and the identity and location of persons who 

know of any discoverable matter. For good cause, the court may 

order discovery of any matter relevant to the subject matter 

involved in the action. Relevant information need not be 

admissible at the trial if the discovery appears reasonably 

calculated to lead to the discovery of admissible evidence. All 

discovery is subject to the limitations imposed by Rule 

26(b)(2)(C).   
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Current Text of Rule 26(b)(1) 
 

(b) DISCOVERY SCOPE AND LIMITS. 

 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense— 
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2015 Amended Text of Rule 26(b)(1) 
 

(b) DISCOVERY SCOPE AND LIMITS. 

 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense—and proportional to the needs of the case, 

considering the importance of the issues at stake in the action, 

the amount in controversy, the parties’ relative access to 

relevant information, the parties’ resources, the importance of 

the discovery in resolving the issues, and whether the burden or 

expense of the proposed discovery outweighs its likely benefit. 

Information within this scope of discovery need not be 

admissible in evidence to be discoverable.  
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2015 Amended Text of Rule 26(b)(1) 
 

(b) DISCOVERY SCOPE AND LIMITS. 

 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense and proportional to the needs of the case, 

considering the importance of the issues at stake in the action, the 

amount in controversy, the parties’ relative access to relevant 

information, the parties’ resources, the importance of the discovery in 

resolving the issues, and whether the burden or expense of the 

proposed discovery outweighs its likely benefit. Information within this 

scope of discovery need not be admissible in evidence to be 

discoverable.  

 

 

proportional to the needs of the case 
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(b) DISCOVERY SCOPE AND LIMITS. 

 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense—including the existence, description, nature, 

custody, condition, and location of any documents or other tangible 

things and the identity and location of persons who know of any 

discoverable matter. For good cause, the court may order discovery 

of any matter relevant to the subject matter involved in the action. 

Relevant information need not be admissible at the trial if the 

discovery appears reasonably calculated to lead to the discovery of 

admissible evidence. All discovery is subject to the limitations 

imposed by Rule 26(b)(2)(C).   

 

Current Text of Rule 26(b)(1) 
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(C) When Required. On motion or on its own, the court must limit the 

frequency or extent of discovery otherwise allowed by these rules or 

by local rule if it determines that: 

(i) the discovery sought is unreasonably cumulative or duplicative, 

or can be obtained from some other source that is more 

convenient, less burdensome, or less expensive; 

(ii) the party seeking discovery has had ample opportunity to obtain 

the information by discovery in the action; or 

(iii) the burden or expense of the proposed discovery outweighs its 

likely benefit, considering the needs of the case, the amount in 

controversy, the parties’ resources, the importance of the issues at 

stake in the action, and the importance of the discovery in resolving 

the issues. 

Current Rule 26(b)(2)(C) 

the burden or expense of the proposed 
discovery outweighs its likely benefit 

the needs of the case  the amount in controversy 

the parties’ resources 

the importance of the issues at 
stake in the action 

the importance of the discovery 
in resolving the issues 
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Scope in General. Unless otherwise limited by court order, the scope 

of discovery is as follows: Parties may obtain discovery regarding any 

nonprivileged matter that is relevant to any party’s claim or defense 

and proportional to the needs of the case, considering the importance 

of the issues at stake in the action, the amount in controversy, the 

parties’ relative access to relevant information, the parties’ resources, 

the importance of the discovery in resolving the issues, and whether 

the burden or expense of the proposed discovery outweighs its likely 

benefit. Information within this scope of discovery need not be 

admissible in evidence to be discoverable.  

New Text of Rule 26(b)(1) 

of the issues at stake in the action, 
the importance 

the amount in controversy, 

the parties’ resources, 

the needs of the case, 

benefit. 

the burden or expense of the proposed discovery outweighs its likely 

the importance of the discovery in resolving the issues, 
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(C) When Required. On motion or on its own, the court must limit the 

frequency or extent of discovery otherwise allowed by these rules or 

by local rule if it determines that: 

(i) the discovery sought is unreasonably cumulative or duplicative, 

or can be obtained from some other source that is more 

convenient, less burdensome, or less expensive; 

(ii) the party seeking discovery has had ample opportunity to obtain 

the information by discovery in the action; or 

(iii) is outside the scope permitted by Rule 26(b)(1). 

2015 Amended Rule 26(b)(2)(C) 

16 



17 

 Explicit incorporation of “proportionality” into scope of discovery  

 Part of the “coverage grant” 

 Shifting the burden? 

 Elimination of relevance to “subject matter” of the action  

 Removal of unnecessary distraction of “good cause”  

 Elimination of “reasonably calculated to lead to discovery of 

admissible evidence”  

 Will Anything Change?  . . . “Yes.” 
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 New 26(b)(1) incorporates all of the same components as old 

26(b)(2) 

 Advisory Committee notes:  rejection of burden-shifting 

 New factor -- “relative access” of parties to information -- 

immaterial      

 Two-tiered system rarely used, even more rarely shaped results 

 “Reasonably calculated” no broader than “relevance” 

Will Anything Change?  . . . “No.” 
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 Analysis under Rule 26 will remain highly fact-intensive 

 Proportionality as a proactive strategy 

 Increasing emphasis on “iterative” approach -- phasing and staging 

 Phasing of discovery 

 Staging of production on specific issues 

 Representative sampling 

Proportionality -- Strategy and Best Practices 
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Rule 37 Sanctions Today 

Rule 37. Failure to Make Disclosures or to Cooperate 
in Discovery; Sanctions 

(e) Failure to Provide Electronically Stored Information.  

Absent exceptional circumstances, a court may not 
impose sanctions under these rules on a party for 
failing to provide electronically stored information lost 
as a result of the routine, good-faith operation of an 
electronic information system. 

20 



Sanction Standards Vary by Jurisdiction 

The Eleventh Circuit has held that bad faith is required 
for an adverse inference instruction. The Seventh, 
Eighth, Tenth, and D.C. Circuits also appear to require 
bad faith.  The First, Fourth, and Ninth Circuits hold that 
bad faith is not essential to imposing severe sanctions if 
there is severe prejudice, although the cases often 
emphasize the presence of bad faith. In the Third 
Circuit, the courts balance the degree of fault and 
prejudice. 
Rimkus Consulting Group, Inc. v. Cammarata, 688 F. Supp.2d 598, 614 (S.D. 
Tex. 2010) (internal citations omitted). 
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Amended Rule 37(e): a National Standard 
for ESI Spoliation Sanctions 

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions  

(a) Motion for an Order Compelling Disclosure or Discovery.  

* * * * *  

(3) Specific Motions.  

* * * * *  

 (B)  To Compel a Discovery Response. A party seeking discovery may 
move for an order compelling an answer, designation, production, 
or inspection. This motion may be made if:  

* * * * *  

(iv)  a party fails to produce documents or fails to respond that 
inspection will be permitted — or fails to permit inspection — 
as requested under Rule 34.  

* * * * *  
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Amended Rule 37(e): a National Standard 
for ESI Spoliation Sanctions 

Rule 37. Failure to Make Disclosures or to Cooperate in 
Discovery; Sanctions  

(e) Failure to Preserve Electronically Stored Information.  

 If electronically stored information that should have been 
preserved in the anticipation or conduct of litigation is lost 
because a party failed to take reasonable steps to preserve it, 
and it cannot be restored or replaced through additional 
discovery, the court:  

(1)  upon finding prejudice to another party from loss of the 
information, may order measures no greater than 
necessary to cure the prejudice; or  
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Amended Rule 37(e): a National Standard 
for ESI Spoliation Sanctions 

(2) only upon finding that the party acted with the intent to 
deprive another party of the information’s use in the 
litigation may: 

(A) presume that the lost information was unfavorable to 
the party;  

(B) instruct the jury that it may or must presume the 
information was unfavorable to the party; or  

(C) dismiss the action or enter a default judgment.  

* * * * * 
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Amended Rule 37(e): the Mechanics 

 Applies only to ESI 

 Applies when ESI “that should have been preserved” is lost 
because a party failed to take reasonable steps to preserve it. 

 If ESI is lost due to an unreasonable failure to preserve, can 
the lost information be restored or replaced through additional 
discovery? 

 If a party is prejudiced, the court may order “measures no 
greater than necessary to cure the prejudice,” unless bad faith is 
involved. 

 Bad faith is the intent to deprive another party of the 
information’s use in litigation, and still supports severe 
measures.  
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Strategies and Best Practices  
to Avoid Rule 37(e) Issues 

●  A Solid Foundation: Strong Information Governance Policies  

▪ How to communicate and where to store records 
 ◦  E.g., referencing claim number(s) in correspondence 

▪ Fosters identification and protection of PII 

●  Discovery Playbook with detailed legal hold process  

●  Leverage information from past cases 
▪ Do any prior holds apply in whole or part  
▪ Update custodian surveys and utilize prior privilege calls 

●  Provide User-Friendly Technology and Training  

▪ Consider Data Loss Prevention (DLP) tools and audits
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