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Liz Cassady, Partner, Commercial Litigation

Liz Cassady is a trial-ready commercial litigator. She represents financial 
institutions and other major companies in a full slate of business-critical 
litigation. Liz has successfully defended clients in individual and class actions 
alleging securities, antitrust, RICO, Commodities Exchange Act, Title VII, and 
breach of contract claims, as well as claims of fraud and other business torts, 
including litigation stemming from the financial crisis and multiple litigations 
related to alleged manipulation of benchmark rates. 

Liz is part of the Steptoe core team closely following ESG developments in order
to advise clients on how to identify and address ESG risk in their company and
supply chain, and how to respond to requests from regulators concerning
ESG-related issues.  Liz’s experience handling complex litigations and
regulatory matters gives her important perspective into ESG-related issues and 
associated litigation risk.

ecassady@steptoe.com

Washington, DC
+1 202 429 6235

New York
+1 212 506 3900
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Libby Stennes, Shareholder, Litigation and Crisis 
Management 

Libby Stennes has over 25 years of experience litigating high profile toxic 
tort, mass tort, and products liability matters, including groundbreaking 
cases shaping trends in class actions and emerging contaminants. Her cases 
often involve health and safety issues facing global scrutiny, bans, or recalls 
in highly regulated industries such as chemical manufacturing, 
pharmaceutical and medical device, agribusiness, and infant products. 
Libby has substantial experience in corporate crisis management for 
matters involving reputational threats, market exit, supply chain disruption, 
catastrophic accidents, widespread contamination, and chemical exposure 
safety.

Because she understands the science, law, and policy, clients also look to 
Libby for counseling on sustainability, green chemistry, and liability 
mitigation for high-stakes issues with emerging contaminants, climate 
change goals, and operational hazards. Drawing from her litigation and 
crisis management experience, she delivers liability counseling to 
companies, offering strategy and addressing political, regulatory, and 
litigation challenges in highly regulated industries, including navigating 
Environmental Social Governance topics.

stennesl@gtlaw.com

Minneapolis, MN
(612) 259-9773
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Meegan Brooks, Associate, Commercial 
Litigation – Retail Group

brooksm@steptoe.com

San Francisco
415-365-6718

Meegan Brooks focuses on defending and advising retailers, e-commerce 
companies, hospitality companies, and consumer product manufacturers in 
consumer-related matters. As a lead associate in Steptoe’s Retail & E-
Commerce Practice, her clients include fashion retailers, online retailers, 
startups, luxury brands, magazine publishers, big box stores, cosmetics 
companies, and furniture retailers.

Meegan regularly litigates false advertising, unfair competition, and privacy 
class actions, most often brought under state consumer protection statutes 
such as California's Business & Professions Code Section 17200 and the 
Consumer Legal Remedies Act. She is also actively defending numerous 
consumer class actions concerning the alleged disclosure of customer 
mailing lists to third parties, brought under state privacy and publicity 
statutes.



ESG Background
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What is ESG?

Environment

What is a company’s impact 
on the environment?

Social

How does a company manage 
its relationships with its 

workforce, the societies in 
which it operates, and the 

political environment?

Governance

How is a company 
governed, including board 

organization and risk 
management processes?
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Examples of the E, the S & the G 

Environmental 
• Climate change
• Green house gas emissions
• Site contamination/clean-up
• Energy and water use
• Sustainability 
• Emissions
• Waste
• Development 

decisions/impacts

Social
• Workplace health and safety
• Employee comp and benefits
• Diversity, equity and inclusion
• Labor and human rights
• Consumer protection
• Supply chain
• Labor issues in relevant 

industries
• Environmental, social & racial 

justice

Governance
• Board structure & 

composition
• Exec comp
• Data privacy and 

cybersecurity
• Risk management
• Stockholder rights
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Direct and Indirect Impacts of ESG

ESG Policy  

• Purpose 
• Process
• Compliance

ESG Ratings and 
Disclosure

• Business case
• Increasing 

regulations
• Heighted risks 

ESG Impacts in 
Practice

• Issues beyond 
carbon emissions

• Best practices in 
commercial 
operations
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SEC Timeline on Climate-Related Disclosures

2010

SEC issued general guidance on climate 
change considerations in public disclosures.

Mar. 2021

SEC created a Climate and ESG Task Force in its 
Division of Enforcement “with an eye toward 
facilitating disclosure of consistent, comparable, 
and reliable information on climate change.”

Sep. 2021

SEC says formal rules may slip to 2022 but 
circulate sample comment letter.

Mar. 2022

Proposed Rules for Climate-related 
disclosures.
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Increased Regulation & Enforcement Risks

• Recent enforcement action 
based on mass disaster with 
billions of dollars of lost revenue.

• SEC incorporated specific 
statements from ESG disclosures 
to build allegations of violations 
of various provisions of the 
Securities and Exchange Act.

• SEC also incorporated funds 
raised allegedly based on ESG
disclosures.
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ESG: The Road Ahead Has Some Blind Curves
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Increased Focus on ESG

Regulators

CompetitorsConsumers

Investors / 
Shareholders Employees

State AGs
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ESG Driven Allegations Showing Up Other Places

Emerging 
Contaminants

Environmental 
Justice

Circular 
Economy



ESG Litigation Overview
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ESG-Related Litigation

Misstatements/Omissions

- Consumer protection/ greenwashing
- Securities litigation

ESG Performance

- Environmental 
- Diversity goals
- Forced Labor/Supply chains



Misstatements/Omissions: 
Greenwashing
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Consumer Protection/ Greenwashing

• Most state consumer protection laws have three elements: (1) 
unfair/false/misleading conduct, (2) causation/reliance, and (3) 
resulting injury.

• Absent an affirmative misrepresentation, it can be difficult for plaintiffs to 
establish that they were injured as a result of the allegedly unlawful conduct.

• Common injury theories:  Price premium; “I wouldn’t have bought it if I had 
known.”

• For a class to be certified, there must be commonality; individual issues 
cannot predominate.

• For monetary relief, actual damages are generally required.
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Consumer Protection / Greenwashing

Misrepresentation Theory Omissions Theory

“I bought this product out of reliance on XYZ claim, 
and would not have bought it if I had known it was 
false.”

“I would not have bought this product if I had known it 
was bad for the environment.”

Includes partial misrepresentations and misleading 
statements that may be true.

There must have been a duty to disclose—the fact that 
customers might care isn’t enough.  

Plaintiff and class members must have actually seen 
the alleged misrepresentation, interpreted it the same 
way, and relied on it.

Courts consider whether there is a safety hazard or 
that impacts the central function of the product.
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Sources of Potential Alleged Misrepresentations 
in the Retail/Products Context

• Sustainability reports
• Public filings
• Transparency in Supply Chain Act disclosures
• Public statements from executives
• Email marketing
• Product display pages
• Hang-tags
• Search filters
• Sustainability logos
• Receipts
• Store associates
• Customer service responses
• “Fair Trade” Certification
• Recycling symbol
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Multiple Forms of Risk and Exposure

Consumer Class 
Actions

Competitor Actions

 State Enforcement

 FTC Enforcement

Bad PR
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Consumer Claims of Greenwashing May Be 
Enforced By the FTC

• FTC’s Green Guides articulate broad principles and require advertisers to: 

• State all green marketing claims accurately and without overstatements; 

• Clearly and prominently explain and qualify claims in consumer-friendly 
language; 

• Follow term-specific requirements for certain specifically defined claims; and 

• Substantiate claims with reliable evidence (including obtaining proof from along 
the supply chain as needed). 
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Consumer Claims of Greenwashing May Be 
Enforced By the FTC

• While not legally binding, the Green Guides are influential. 

• Regularly cited by courts, state and federal regulators when bringing 
enforcement actions, arbitral bodies, and plaintiffs bringing consumer class 
action lawsuits when determining how reasonable consumers may interpret 
challenged claims.  

• Also, several states (e.g. CA, ME, RI, and NY) have explicitly adopted the Green 
Guides, or significant portions thereof, into state law.

• In December 2021, the FTC announced plans to review and update the Green 
Guides (last updated 2012), and indicated intent to solicit public comments sometime 
in 2022.   



23

Stricter California Laws

• Prohibits “any untruthful, deceptive, or misleading environmental 
marketing claim, whether explicit or implied.” Cal. Bus. & Prof. Code §
17580.5(a).  

• Biodegradability: Public Resources Code § 42357(b) prohibits retailers 
from labeling products as “biodegradable”/“compostable,” unless the 
product satisfies certain rigorous standards issued by the American 
Society for Testing and Materials.

• Recycling: On October 2021, California enacted SB 343 (a.k.a. the “The 
Truth in Labeling for Recyclable Materials”), which bans all recyclability 
claims unless a product and/or its packaging specifically identifies the 
recyclable components or meets stringent standards. Specific regulations 
and implementation details forthcoming following further study and 
rulemaking.
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Extended Producer Responsibility (EPR) Laws
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Consumer Protection / Greenwashing

Representative cases:  

• Barrett et al. v. The Clorox Co., Burt’s Bees, Inc. and The Burt’s Bees Product Co., 
No. 22-cv-2193 (N.D. Cal. 2022)

• Consumer class action alleging that defendants falsely market products as containing 
“ingredients from nature” that are obtained using “responsible sourcing” methods that 
“help[] to safeguard access to clean water … and promote health, safety and 
biodiversity” 

• Gardner v. StarKist Co., No. 19-cv-02561, (N.D. Cal. 2019) 
• Consumer class action alleging that Starkist told consumers that its tuna products were 

100% “dolphin-safe” and sustainably sourced and those statements were false and 
misleading

• Smith v. Keurig Green Mountain, No. 18-cv-06690 (N.D. Cal. 2018)
• Consumer class action alleging that defendant made false representations that the 

coffee pods were recyclable 



Misstatements/Omissions:
Securities Litigation
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Securities Fraud

Increased disclosure regime = increased allegations 
securities law violations

Increased regulatory scrutiny = increased allegations 
securities law violations
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Impact of Goldman Sachs Group Inc. v. Arkansas 
Teacher Retirement System,   (2021)

• At issue: 
• (1) whether a defendant in a securities class action may rebut the 

Basic presumption by pointing to the generic nature of the alleged 
misstatement in showing that the statement had no impact on price, 
and 

• (2) whether a defendant seeking to rebut Basic has the burden of 
persuasion (as opposed to only a burden of production)
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Impact of Goldman Sachs Group Inc. v. Arkansas 
Teacher Retirement System  (2021)

• Holding:  The generic nature of a misrepresentation in connection with 
the sale of securities often is important evidence of price impact that 
courts should consider at class certification; defendants bear the burden of 
persuasion to prove a lack of price impact by a preponderance of the 
evidence at class certification.
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Securities Fraud

Representative cases:  

• In re Oatly Group AB Securities Litigation, No. 1:12-cv-06360 (S.D.N.Y. 2022)
• Putative securities class action alleging false and misleading statements concerning the 

company’s finances, environmental practices and product demand 

• In re Vale S.A. Securities Litigation, No. 19-cv-526 (E.D.N.Y.  2019)
• Securities class action alleging false and misleading statements regarding Vale’s business and 

its assessment of the risk and potential damage of the dam collapse, as well as the adequacy of 
Vale’s programs to mitigate health and safety incidents

• In re Yum! Brands, Inc. Sec. Litig., No. 3:13–CV–00463 (W.D. Ky. 2014)
• Putative securities class action alleging false and misleading statements concerning the 

company’s commitment to responsibly sourcing its food



ESG Performance Claims
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Climate Change Litigation 

• There are lawsuits involving allegations around climate change 
that fall under the aforementioned category of misleading 
statements or omissions for historical operations that purportedly 
cause or contribute to climate change.

• There are also a growing number of lawsuits that examine 
performance of companies to meet stated goals.

• These include novel theories aimed at different corporate 
actors (e.g. Board preparedness, executive accountability, 
etc.)

• There are headwinds in form of recent enforcement rulings that 
will also influence compliance for emissions targets.
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Increased Regulation & Enforcement Risks

• Recent enforcement action based 
on mass disaster with billions of 
dollars of lost revenue.

• SEC incorporated specific 
statements from ESG disclosures to 
build allegations of violations of 
various provisions of the Securities 
and Exchange Act.

• SEC also incorporated funds raised 
allegedly based on ESG disclosures.
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Environmental Performance Examples

• Extreme weather
• Mass accidents
• Aging infrastructure 
• Environmental justice and alleged broad impacts
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Environmental Performance

• Where is the line for actionable environmental claim? 
• “Commitment” to safety?
• “Prioritization” of …
• Compliance with all laws
• Meet or exceed all regulations 
• How Do Statements Stand Up Against Performance?
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Environmental Performance: Additional 
Consideration

• Litigation risks not restricted to what companies affirmative say 
or don’t say about products

• Some risks lie ahead as performance associated with the supply 
chain and product life cycle 

• Yet to be seen what happens if ESG commitments result in alleged 
impacts to profits and company performance 
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Diversity Goals & Commitments

• In mid-2020s, started seeing wave of shareholder derivative and 
securities fraud suits, primarily in California, alleging that 
companies failed to follow through with the diversity and 
inclusion claims made in their proxy statements, corporate 
responsibility reports, websites and other communications.

• Claims brought against directors for breaches of the duty of care 
and loyalty based on alleged insufficient commitment to diversity 
at the company

• Lawsuits have largely been dismissed
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Forced Labor and Supply Chain Issues 

• Demands from investors and consumers for ethical product 
sourcing

• Uyghur Forced Labor Prevention Act
• To import products from the Xinjiang region in China, 

companies will have to demonstrate an exception to a 
rebuttable presumption

• Goes into effect today, June 21, 2022
• Class actions – the right vehicle?

• Nestle USA, Inc. v. Doe I, 141 S. Ct. 1931 (2021)



ESG Litigation & Class Issues
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Class Claims Possible for All Litigation Discussed 

• Greenwashing often filed as putative consumer class actions
• Shareholder derivative suits filed as class actions
• Performance claims depending on nature of the action may also be 

presented as class claim for either injunctive relief under 23(b)(2) 
or for damages under 23(b)(3)

• And – need to consider issue class certification
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Class Action Issues 

• Standing 
• Procedural challenges to process (e.g. Prop 65 claims in disguise, 

preemption)
• Puffery
• Motion to Strike? 
• Causation – understanding the nature of proof needed in order to 

challenge whether class certification appropriate 
• Interplay between regulatory standards and proof of common law 

tort claims
• Damages  



42

Expert Proof Considerations

• What CMO is most advantageous to defense?
• Which experts will you need? 

• Environmental – state of the art
• Consumer actions – marketing in digital age
• Understanding big data and trends 

• Test or not to test? 
• Managing the spend and client expectations on budgets
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Resolution Strategies and Challenges 

• Class action litigation resolution requires court approval in US
• The reputational risks and collateral impacts of certain subjects 

under this large ESG umbrella can present some challenges to 
finding acceptable resolutions

• At same time, there may be creative opportunities to align ESG
goals with resolution strategies if a client prefers to avoid lengthy 
and expensive litigation



Counseling on ESG Issues
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What’s a Lawyer to do?

• Traditional role: reactive . . . called when there is a “legal” problem
• “Preventive lawyering” and ESG



46

Some Common-Sense Guard Rails

• It is a lot easier (and safer) to talk about ESG if you are doing it
• Sustainable and credible ESG performance is more likely to be 

achieved through disciplined systems integrated into the 
organization’s business processes and culture

• ESG disclosures are best tied to the output of disciplined systems 
aimed at producing credible and sustainable ESG performance

A Quick Test: Turn The ESG Statements/Claims Into An Audit Protocol
Can You Backup Claims and Demonstrate Effective Controls?
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Practical Considerations for ESG Commitments

DEFINED TERMS SPECIFIC TERMS BASED 
ON KEY PERFORMANCE 

INDICATORS

UNDERSTAND 
APPLICABLE SET OF 

REGULATIONS

SET UP COMMUNICATION 
CHANNELS AND DATA 

ASSESSMENT 

ARE KEY TERMS AND 
CONDITIONS FOR VALUE 
CHAIN INTEGRATED INTO 

ESG POLICY 



Questions?   



Thank you!!!!
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