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CARES Act Compliance for 
Health and Welfare Plans

Coronavirus Testing

Must be paid for by group health plans with no cost sharing, prior 
authorization, or medical management:

• If approved by the FDA, or was or will be submitted, or meets certain other tests.

• Must include items and services provided as part of visit.

• Effective March 18, 2020, until Secretary of HHS determines that National Emergency 
has ended.

• Cost sharing can be charged for out-of-network providers.

• Includes tests for active disease or antibodies.

• Includes home tests.

• Applies to group health plans and individual coverage.
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CARES Act Compliance for 
Health and Welfare Plans

Coronavirus Vaccines

Must be covered as preventive care, if approved by task force or 
committee that recommends preventive care items.

• Effective 15 business days after recommendation.

• Whether delivered in-network or out-of-network.

Payment at negotiated rates, if any; otherwise at provider’s 
publicly posted price.

Provider fined $300 per day for failure to post price.

No provision for cap on price, but does that mean that plan cannot impose 
some reasonableness limit?  Litigation pending.
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CARES Act Compliance for 
Health and Welfare Plans

HSAs, FSAs, HRAs, Archer MSAs

Telehealth and other remote services can be provided by a group health 
plan without deductible.

• No impact on HSA eligibility.

• For plan years beginning on or before December 31, 2021, and then from April 1-
December 31, 2022.  

After December 31, 2019:
• Over-the-counter drugs can be paid by HSAs, FSAs, HRAs, Archer MSAs without a 

prescription.

• Menstrual care products can be paid by HSAs, FSAs, HRAs, Archer MSAs.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

No Surprise Billing Act

Balance billing prohibited for:
• Out-of-network emergency care.

• Ancillary services provided by out-of-network providers at in-network facilities.

• Out-of-network care provided at in-network facilities without patient’s informed 
consent.

• Air ambulance services.

Claims must be processed in 30 days.  
• Dissatisfied provider has 30-day period for negotiation.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

No Surprise Billing Act, cont.

Arbitration if plan and provider cannot agree on price:
• If necessary, arbitration must be completed in 30 days.

• Baseball arbitration process, where each side provides a number and arbitrator 
chooses one price or the other.

• Regulation provided that qualifying payment amount determined by insurer or 
administrator, which can be based on its book of business for a geographic area.

– Various experience, complexity, etc. factors can be taken into account by arbitrator.

– Provider’s usual and customary charge, and Medicare rate, cannot be used.

– Court enjoined regulation structuring price that would be assumed to be correct price, 
and regulation is in process of being reworked and reissued.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – Advance Explanation of Benefits
Required on receipt of provider disclosures, or at request of patient.

Must include:
• Network status of provider and facility.

• Contracted rate if in-network; if not, information on finding in-network providers for 
the item or service.

• Provider’s good faith estimate, plan share, patient’s share.

• Accumulated towards deductible and out-of-pocket cap.

• Any applicable medical management.

• Disclaimer – estimate and subject to change.

January 1, 2022, effective date delayed until regulations are issued.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – Price Comparator Tool

Each plan or issuer of group coverage must offer price comparison 
guidance:

• By phone, or

• By making a price comparison tool for the plan available on an internet website.

Price comparison tool must, to the extent practicable, allow an individual 
enrolled in the plan to determine the amount of cost sharing for which the 
individual will be responsible.

January 1, 2022, effective date delayed to January 1, 2023.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – Gag Clauses Prohibited

Agreement prohibited with provider, network, TPA or other service 
provider that would preclude:

• Providing provider-specific cost or quality of care information or data to referring 
providers, plan sponsor, enrollees or individuals eligible to become participants.

• Electronically accessing de-identified claims and encounter information per enrollee 
per claim, including:

– Financial information such as allowed amount in provider contract, and provider name 
and clinical designation.

– Service codes and other data elements.

• Sharing such information with business associate.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – 408(b)(2) Disclosures
Health plan brokers and consultants must disclose fees to plan fiduciary.  
Otherwise, payment of fees could be a prohibited transaction.

• Applies if there is an expectation of receiving $1,000 or more in “indirect 
compensation,” but all direct and indirect compensation must be disclosed.

• Based on functions, not assigned titles. 
– “Brokerage” and “Consulting” broadly construed.

Fiduciary not liable if not aware, demands (in writing) compliance on 
discovery, and reports to DOL if not received in 90 days after demand.

• Fiduciary must consider whether to terminate non-compliant broker or consultant 
but must proceed prudently and may take time if necessary.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Health Plan 408(b)(2) Disclosures must be made in advance of the parties 
entering into the contract.

• Purpose of the disclosure is to give the responsible fiduciary sufficient information to 
assess: 

– the reasonableness of service provider’s compensation; and

– any potential conflicts from the service provider’s receipt of compensation from sources 
other than the plan or plan sponsor.

No prescribed format of disclosures.
• Must be designed to provide transparency.

• May be in monetary amounts, formulas, per capita, ranges where appropriate and 
necessary; if necessary, other appropriate approach; whatever will appropriately 
disclose fees; and estimates okay when necessary.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Good faith interpretation required for 408(b)(2) health plan disclosures.
• No regulations will be issued but may rely on applicable aspects of pension 408(b)(2) 

rules.

Applies to services for group health plans.
• Fully insured and self-funded;

• Includes excepted benefit plans; 

– Dental, vision, etc.;

• Large and small group health plans.

• Grandfathered and nongrandfathered plans.

• Excludes QSEHRAs. 
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – Reporting Prescription Drugs
Plans and issuers must provide each year:

• 50 brand prescription drugs most frequently dispensed.
– Number of paid claims for each such drug.

• 50 most costly prescription drugs.
– Annual amount spent for each such drug.

• 50 prescription drugs with greatest increase in spending.
– Change in amounts expended.

• Average monthly premium of employers and employees.

• Any impact on premiums or out-of-pocket costs of rebates or other remuneration 
paid by drug manufacturers.

Enforcement delayed to December 27, 2022.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – In-Network and Out-of-Network Deductibles and 
Out-of-Pocket Caps

Any physical or electronic information card given to participants must 
state:

• Any applicable deductible.

• Any applicable out-of-pocket maximum.

• Telephone number and website for obtaining additional information, including 
information as to in-network hospitals and urgent care facilities.

Effective for plan years beginning on or after January 1, 2022.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Transparency – MHPAEA 

Disclosures to state and federal agencies regarding nonquantitative 
treatment limitations (NQTLs):

• Plan terms  re NQTLs and both medical/surgical and mental health/substance abuse 
benefits to which NQTLs apply.

• Factors used to determine that NQTLs apply to both medical/surgical and mental 
health/substance abuse.

• Evidentiary standards and sources used to evaluate factors.

• Comparative analysis used to determine that standards and factors are comparable 
and no more stringent.

• Specific findings and conclusions as to compliance.
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Consolidated Appropriations Act, 2021
Critical Provisions for Health Plans

Provider Directory

Health plans must maintain current online directories of in-network 
providers. 

• If a patient relies on an incorrect directory listing, the patient will only have to pay in-
network cost sharing.

Discrimination against providers prohibited

Affordable Care Act prohibited discrimination against willing providers, but 
no regulations were issued.  The CCA mandates the issuance of 
regulations.
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Fiduciary Liability - Why Do We Care?

• Accepted the responsibility of being a fiduciary 

• Ensure appropriate execution of benefit plan design

• Attention by media

• Waves of lawsuits against plan administrators  (e.g., fiduciary committees) for:

– Drop in value of plan investments

– Fees paid to service providers (from plan assets)

– Fiduciary breaches by third party claims administrators

• Government agency audits

• Potential to be deposed or sued

• Potential for personal liability

©2022 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 22



Who are ERISA Plan Fiduciaries?

©2022 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 23

Legal Standard Fiduciaries

Identified as a fiduciary (plan documents, 

committee charter)

• Employee Benefits Committee

To the extent she/he/it has discretionary 

authority over plan administration

• Employee Benefits Committee

• Identified delegates of committee

• Third party claim administrators (e.g., for welfare 
plans)

To the extent she/he/it exercises 

discretionary authority or discretionary 

control over the management or disposition 

of plan assets

• Selects investment funds for 401(k) plan

• Employee Benefits Committee

Provides investment advice for a fee or other

compensation (direct or indirect)

For example, ERISA 3(21) investment consultants



Threshold Question: Which Hat Are You Wearing?

• Always be aware of which hat you’re 

wearing

– Decisions as a fiduciary are subject to ERISA 

requirements

– Decisions in your role as an employee of 

Company are not
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Fiduciary vs. Non-Fiduciary Actions

“Settlor” (Non-Fiduciary)

ERISA generally does not apply

• Plan Design (e.g., decision to freeze 

pension or modify medical)

• Plan Amendment or Termination

• Employer Contributions

– Savings Plan

• Employee Communications

• Attorney-Client Privilege applies

Fiduciary

ERISA generally applies

• Plan Administration

• Implementation of 

Amendment/Termination

• Holding/Investing Plan Assets

• Participant Communications

• Participant Claims

• Attorney-Client Privilege may not 

apply (Fiduciary exception to 

privilege)
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What is the Fiduciary Exception?

• Fiduciary exception to the attorney client privilege may apply in certain 

circumstances when plan fiduciaries are receiving legal advice regarding 

fiduciary decisions for the plan (such as certain claims decisions)

• A person may serve in different capacities with respect to a plan (“wear different 

hats”) and thus different communications with counsel may have different levels 

of protection
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What Are an ERISA Fiduciary’s Duties?

• Primary Duties

– Exclusive Benefit Duty

– Prudence Duty

– Plan Adherence Duty

– Disclosure Duty

• Other Duties

– Diversification Duty

– Duty to Monitor

©2022 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 27



Disclosure

• Statutory duty to provide the following to plan participants and beneficiaries:

– Plan documents, benefit booklets, summary plan description (SPD), summary annual 

report (SAR), annual funding notice, fee disclosures, other documents upon request

• Courts have said that the duty of loyalty when coupled with statutory disclosure 

obligations may require fiduciaries to:

– Respond truthfully and fully to participant inquiries

– Disclose amendments under “serious consideration”

– Voluntarily provide information it knows or should know is material to participant

▪ For example, a breach of fiduciary duty was found when a participant who called for pre-

approval of a medical procedure was not informed that the hospital was out of network, even 

though he did not specifically ask that question*

* Killian v. Concert Health Plan
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ERISA’s Prohibited Transaction Rules

• ERISA prohibits two specific types of transactions

– Transactions between plan and the fiduciary (self-dealing)

– Transactions between plan and party in interest (caused by the fiduciary)

▪ Party in interest is a defined term

▪ Includes: Any fiduciary, counsel or employee of the plan; a person providing services to the 

plan;  an employer whose employees are covered by the plan; a union whose members are 

covered by the plan; employees; and certain related parties of the above

• Prohibited transaction rules are a distinct set of rules in addition to ERISA’s 

general fiduciary duties
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Plan Documents, Disclosure, Reporting

• A few new items to highlight from CAA:

– ERISA 408(b)(2) brokerage and consulting fee disclosures

▪ The Brokerage/Consulting disclosure rule is modeled nearly verbatim on the DOL’s
disclosure rule for retirement plans.

– COBRA subsidy notices –DOL issued Model Notice on April 7, 2021

▪ Typical problems with COBRA notices include failure to: 

- Be written in a manner calculated to be understood by the average plan participant (too small font sizes, etc.) 

- Identify the plan administrator but instead has people calling a vendor contact number or email

- Explain that a legal guardian may elect continuation coverage on behalf of a minor child, or a minor child who may later become a qualified 
beneficiary

- Explain the termination date along with an explanation of the maximum period of coverage and events that might cause early termination

- Thoroughly explain the election process, instead referring individual to a separate website

- Include an address to which payments should be sent
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MHPAEA and DOL Enforcement

MHPAEA

• Group health plans ensure limitations on mental health 
treatment are no more restrictive than the predominant 
treatment limitations applied to substantially all medical and 
surgical benefits covered by the plan

• CAA Enforcement Tool: Plans and issuers to provide to DOL 
upon request a comparative analysis of their non-quantitative 
treatment limitations (NQTLs) 
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MHPAEA and DOL Enforcement  

Biden Administration – Proposed Budget for Fiscal 2023

• $275M – DOL (over 10 years) for enforcement 

2022 MHPAEA Report to Congress (DOL, HHS, Treasury)

• DOL MHPAEA NQTL Task Force
– Preauthorization for inpatient services

– Concurrent care review for inpatient and outpatient services

– Out-of-network provider reimbursement rates

– Provider network admission and participation criteria
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MHPAEA and DOL Enforcement (cont.)
0/156 = 0% comparative analysis was initially compliant

• Failure to identify (or describe in sufficient detail)
– benefit, classifications or plan terms to which NQTL applies
– how the NQTL was designed and how it applied in practice MH/SUD 

and M/S
– Factors, sources and evidentiary standards used in designing and 

applying NQTL to MH/SUD and M/S

• Failed to analyze in sufficient detail the stringency with which 
factors, sources, and evidentiary standards applied

• Failed to show parity compliance of NQTLs as written and in 
operation
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MHPAEA and DOL Enforcement (cont.)

DOL Enforcement (FY 2021)

• Removal of impermissible treatment limitation and 
reimbursement for excessive payments

• Elimination of impermissibly restrictive financial requirements 
and reimbursement for excessive cost sharing

• Assistance with unpaid claims resulting from impermissible visit 
limits

• Updated compliance tool: 
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-
regulations/laws/mental-health-parity/self-compliance-tool.pdf
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MHPAEA and DOL Enforcement (cont.)
Walsh v. United Behavioral Health, et al., No. 1:21-cv-04519 (EDNY)

• Settlement $15.6M – DOL and NY AG

• Allegations:
– UBH applied an out-of-network reimbursement methodology that systematically disadvantaged 

MH treatment providers
– UBH applied outlier management (a type of utilization management) to outpatient MH benefits 

that were disproportionate to and more stringent than the outlier management applied to 
outpatient M/S/ benefits.

– Disparate approach to applying rate reductions for out-of-network providers violated MHPAEA’s 
comparability and stringency requirements.

– Disclosures did not include specific information about the NQTL types at issue and information 
was not sufficiently individualized for Ps in the application of NQTLs to their personal benefits.

• Claims:
– Violation of MHPAEA
– ERISA Section 502(a)(2) and (a)(5) [29 USC Section 1132(a)(2), (a)(5)]

• Includes penalties under ERISA Section 502(l)
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Fiduciary Liability – Fiduciary Status

• Doe v. United Behavioral Health (N.D. Cal. 2021) 

– Benefits determination –fiduciary act

• Bunker v. Cigna Health Mgmt. (D. S.D. 2020)

– Duty to disclose derived from the duty of loyalty 

• Acosta v. Chimes (D. Md. 2018)

– Corporate Officers’ recommendation to select service provider = not enough 
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Fiduciary Liability and MHPAEA

Wit v. United Behavioral Health

• District Court: UBH’s internal guidelines and MH/SUD coverage 
contravened generally accepted standards of care (GASC) in violation of 
the terms of the plans and B/F; reprocess 67,000 claims

• 2022 WL 850647 (9th Cir. 2022)
– UBH’s interpretation that the plans do not require consistency with the GASC was not 

unreasonable.

– Conflict: “We view the conflict with low level of skepticism if there is no evidence of 
malice, of self-dealing, or of a parsimonious claims granting history.”

• Petition for Panel Rehearing and Rehearing En Banc
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Fiduciary Liability and MHPAEA

Doe v. United Behavioral Health (N.D. Cal. 2021) 

• no more restrictive than the predominant treatment limitations applied 
to substantially all medical and surgical benefits covered by the plan

• exclusion for autism –violation of the Act

N.R. v. Raytheon (D. Mass. 2020), rev’d, N.R. v. Raytheon Co., 24 F.4th 740 
(1st Cir. 2022) 

• Claim stated under ERISA’s equitable catchall provision for “facial” and 
“as-applied” violation of MHPAEA

• Claim stated for benefits due and violation of disclosure requirements

• No claim stated for Breach of Fiduciary Duty 
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Fiduciary Liability – Excessive Fees 

Acosta v. Chimes District of Columbia Inc. (D. Md. 
2018)
• Excessive plan fees and expenses

• Receipt of benefits by plan sponsor in connection with the plan’s 
retention of service provider

• Receipt of payments and discounts from services providers

• Service provider receipt of payments from other service providers

• Failure to prudently and loyally administer the plan

• Plan’s reimbursement to plan sponsor for work of its full-time 
employee 
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Fiduciary Liability – Excessive Fees (cont.)

Prohibited Transaction and Exemption

• ERISA 406(a)(1)(C)

• A fiduciary shall not cause a plan to engage in a transaction which 
constitutes a direct or indirect furnishing of services between the plan and 
a party in interest (a service provider).

ERISA 408

• Contract or arrangement –reasonable

• Services –necessary for the establishment or operation of the Plan

• No more than reasonable compensation is paid for services 
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Fiduciary Liability – Excessive Fees (cont.)
RFPs

• Kong v. Trader Joe’s (9th Cir. 2022)

– Marks v. Trader Joe’s Co. (C.D. Cal. 2020); White v. Chevron (N.D. Cal. 2016)  

• George v. Kraft Foods (7th Cir. 2011)

– An independent opinion is not a magic wand that a fiduciary may simply 
waive over a transaction to ensure their responsibilities are fulfilled (citing to 
Donovan v. Cunningham)

• Objectively illicit information about the quality of services v. fees charged (DOL 
A.O. 2002-08A (August 20, 2002)

• Lowest bidder is not the standard 

– Caveat Emptor

– Not required to “scour the market” Hecker v Deere & Co. (7th Cir. 2009) 

• 37 
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Fiduciary Liability – Excessive Fees (cont.)

Service Provider Contract Negotiations = “Reasonable Contract”

• Parties and scope of agreement

• Reps, warrantees, covenants

• Rights reserved to plan sponsor

• Confidentiality

• Termination –penalties? time frames?

• Insurance and Indemnification 

• Gross negligence ?

• LOLs and SOLs

• Arbitration 

44



Fiduciary Liability – Excessive Fees (cont.)
ERISA 413 –limitation of actions –6 or 3 years

• Acosta v. Chimes (D. Md. 2018) - Form 5500 reporting to the DOL = actual knowledge

• Walsh v. Bowers (D. Haw. 2021) – Form 5500 reporting not actual knowledge

• Intel Corp. Investment Policy Committee v. Sulyma (S. Ct. 2020) –participant disclosure

Subsequent Remedial Measures –Motion In Limine 

• Federal Rule of Evidence 407 precludes this evidence.

• Some case precedent, albeit other jurisdictions –Laboy v. Bd. Of Trustees of Bldg. Serv. 
32 BJ SRSP, (S.D.N.Y. Aug. 7, 2012), aff’d (2d Cir. 2013); Pugh v. Tribune (7th Cir. 2008); 
Hickman v. Gem Ins. Co., (10th Cir. 2002). 

• DOL’s argument to introduce subsequent remedial measures for impeachment purposes 
and to rebut a feasibility defense failed. 
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Fiduciary Liability – Excessive Fees (cont.)
• Trial “Victory” on all counts In a battle of the experts, the DOL couldn’t 

compare apples to apples.

• No DOL guidance on fees as they pertain to health plans. The preamble to 
the 408(b)(2) regulation states: The [DOL] is persuaded that there are 
significant differences between service and compensation arrangements 
of welfare plans and those involving pension plans and that the [DOL] 
should develop separate, more specifically tailored, disclosure 
requirements … for welfare benefit plans.77 Fed. Reg. 5632, 5648 (Feb. 3, 
2012). 

• Caution: Consolidated Appropriations Act, 2021 – 408(b)(2) disclosure 
requirements to apply to group health plans.

• Toasted $5M Fiduciary Liability Policy +++ on defense fees/costs

• 2013-2019 
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Fiduciary Liability

• Cybersecurity
– ERISA breach of fiduciary duty

– HIPAA violations
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