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Background re:  Subscription Credit Facilities

• A subscription credit facility is a loan to a private 
investment fund

• The collateral securing the loan is the unfunded 
commitments of the limited partners of the private 
investment fund 

• The loan documents include a pledge of the:

– capital commitments of the limited partners, 

– right to call capital, and 

– account into which the limited partners fund their capital 
contributions
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Presentation Overview

• This presentation will focus on the ERISA 
considerations for lenders in connection with 
subscription credit facilities, including  

– prohibited transaction considerations, 

– the plan asset status of the private fund borrower,

– potential pension plan obligations and controlled group 
liability, and

– ERISA–related representations and covenants

7



Prohibited Transaction Rules

ERISA Plan

Transaction

• Purchase or sale (unless 
“blind” purchase or sale of 
securities on an exchange)

• Extension of credit

• Lease

• Use of assets

• Provision of services
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Prohibited Transaction Rules

ERISA Plan

Transaction

• Contributing employer

• Labor union

• Fiduciary

• Service provider

• Affiliates of the foregoing 
(including employees, 
officers, directors, entities 
50% owned by party in 
interest or that owns 10% of 
party in interest)

Party in Interest
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Prohibited Transactions in the Context of Subscription 
Credit Facilities
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• If the private investment fund does not hold plan assets, the 
documents are drafted so that the lender only has direct 
agreements with the fund and has no separate agreements 
with the benefit plan investors that are invested in the fund.  

• One exception arises in transactions that include investor 
letters. 

• The fund makes representations and covenants that it does 
not and will not hold plan assets and that the transactions 
contemplated by the loan documents do not and will not result 
in a nonexempt prohibited transaction.



Example Structure of a Private Investment Fund
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Prohibited Transactions in the Context of Subscription 
Credit Facilities

• Typically, private funds that have feeder funds are 
structured to allow the feeder funds to hold plan 
assets.  In this structure, the feeder fund pledges its 
assets to the master fund and the master fund makes 
the pledge to the lender.  Again, this is to prevent a 
direct agreement between the lender and an entity 
that is subject to ERISA.  The master fund makes 
representations and covenants that it does not and 
will not hold plan assets and that the transactions 
contemplated by the loan documents do not and will 
not result in a nonexempt prohibited transaction.
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Example of a Private Investment Fund with a Plan 
Asset Feeder
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What Penalties are Imposed for Breaching Title I of 
ERISA? 

• Disgorgement of profits

• Restoration of client losses

• Loss of qualification to manage ERISA assets and other 
equitable relief

• Co-fiduciary liability

• Prohibited transaction excise taxes

• Criminal liability for the receipt, solicitation or offer of 
anything of value by or to persons associated with a plan 
with the intent to influence (up to three years in prison)
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What are Plan Assets?

Under ERISA and regulations issued thereunder by the 
Department of Labor (the “Plan Asset Regulation”), 
absent an exception, when an ERISA investor purchases 
an equity interest in any entity, such entity is deemed to 
hold ERISA “plan assets” and is subject to ERISA’s 
stringent fiduciary and prohibited transaction rules.
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What are the Exceptions to Holding Plan Assets?

• Publicly-offered securities

• Investment company registered under the Investment 
Company Act

• Operating Company

– Venture capital operating company (“VCOC”)

– Real estate operating company (“REOC”) 

• Equity participation by “benefit plan investors” is not 
“significant”
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Equity Participation by Benefit Plan Investors

• Investment by “benefit plan investors” is not “significant” 
if less than 25% of the value of each class of equity 
interests in the entity is held by benefit plan investors.

• The interests of the general partner and any other person 
who has discretionary authority or control, or provides 
investment advice for a fee (direct or indirect) with 
respect to the assets of the entity, and affiliates of any of 
the foregoing persons are excluded from the calculation, 
unless they are a benefit plan investor.
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What is a Benefit Plan Investor?

• Private U.S. corporate retirement plans, including pension plans, 
profit sharing plans, 401(k) plans, VEBA trusts and welfare plans

• U.S. labor union (“Taft-Hartley”) plans

• Individual retirement accounts (“IRAs”) and Keogh plans

• Certain employer-sponsored tax-deferred annuities (“403(b) 
plans”)

• Church-sponsored plans electing to be subject to ERISA

• Entities themselves holding plan assets (generally on a 
proportional basis to the extent of benefit plan investor 
participation)

• Insurance company general accounts and separate accounts that 
contain benefit plan investors
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What is not a Benefit Plan Investor?
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• Plans sponsored by federal, state and local governmental 
entities

• Foreign pension plans

• Foundations and endowments

• Certain non-employer-sponsored 403(b) plans

• Church-sponsored plans that do not elect to be subject to 
ERISA

• Registered investment companies

• Private investment funds that are not subject to ERISA



Venture Capital Operating Company

• In order to constitute a “venture capital operating 
company” under the Plan Asset Regulation, an entity, 
such as a private investment fund, must

– on its initial valuation date and during each annual valuation 
period, have at least 50% of its assets (valued at cost)

– invested in “operating companies”

– with respect to which the entity obtains direct contractual 
rights to participate significantly in management decisions, and 
must regularly exercise such rights in the ordinary course of its 
business
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Real Estate Operating Company

• In order to constitute a “real estate operating company” 
under the Plan Asset Regulation, an entity, such as a 
private investment fund, must

–on its initial valuation date and during each annual valuation 
period, have at least 50% of its assets (valued at cost)

–invested in real estate which is managed or developed

–with respect to which such entity has the right to substantially 
participate directly in the management or development 
activities, and must engage directly, in the ordinary course of its 
business, in real estate management or development activities  
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Subscription Credit Facility Issues

22

• Credit facility deliverables related to ERISA matters

− Opinion 

– VCOC/REOC

– No Prohibited Transaction opinion

− General partner certificate for funds with less than 25% benefit plan investor 
participation

− Timing issues relating to initial investment, initial capital call and initial draw 
from the facility

– Deposits related to initial investment

– Escrow account for benefit plan investors



Private Investment Funds that hold Plan Assets

• QPAM Exemption

• Service Provider Exemption
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ERISA Title IV Issues in Subscription Credit 
Facilities

24

Issues to be Discussed:

1. Concerns about potential pension plan obligations of 
borrower-fund, including types of plans and liabilities

2. How controlled group status affects liabilities

3. Effect of Sun Capital on borrower-fund liabilities

4. ERISA title IV concepts that appear in business-related terms 
of credit facilities

5. Examples of language to use in credit facilities to address 
ERISA title IV issues



ERISA Title IV Issues in Subscription Credit Facilities
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• Two principal ERISA Title IV components in subscription credit facilities:

− Concerns about credit-worthiness and risk of Pension Benefit Guaranty Corporation 
(PBGC) liens:

− Central concern: does borrower have liabilities to ERISA Title IV plans? Is there a 
risk the PBGC will impose liens?

− Because funds do not themselves maintain plans, subscription credit facilities  
historically did not contain ERISA title IV provisions (in contrast to operating 
company loans, that generally contain extensive ERISA title IV provisions). 

− That changed in 2013, when the ruling in Sun Capital Partners III, LP v. New England 
Teamsters & Trucking Industry Pension Fund, 724 F.3d 129 (1st Cir. 2013) that funds 
could be part of a controlled group caused lenders to be concerned that the 
borrower-fund could be liable for controlled group pension obligations.

− Structure of transaction/business concerns: ERISA title IV funded status of ERISA 
Investors is part of the determination about whether ERISA Investors are included in 
determining the borrowing base. 



ERISA Title IV Issues in Subscription Credit Facilities
Potential ERISA Title IV Liabilities 
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Essential Features of ERISA Title IV Plans

– Subject to Funding Requirements Under ERISA and the 
Internal Revenue Code; funded status of plans is an 
indication of borrower’s financial condition and credit-
worthiness

– Pension Benefit Guaranty Corporation (PBGC) has 
jurisdiction under ERISA Title IV to impose liens on assets 
of plan sponsor and controlled group members for failures 
to contribute and to pay for termination of underfunded 
plans
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ERISA Title IV Issues in Subscription Credit Facilities
Potential ERISA Title IV Liabilities

Only Defined Benefit Pension Plans are Subject to Title IV of 
ERISA 

– Single Employer Defined Benefit Pension Plans (one plan 
maintained by employers in same controlled group)

– Multiemployer Pension Plans (one plan maintained by a 
union; unrelated employers contribute pursuant to 
collective bargaining agreements)

– Multiple Employer Defined Benefit Pension Plans (one 
plan maintained by employers in different controlled 
groups – relatively uncommon)

– Government plans are not subject to ERISA
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ERISA Title IV Issues in Subscription Credit Facilities
Potential ERISA Title IV Liabilities

• ERISA Statutory Liens

– PBGC can impose a lien on the assets of the plan sponsor and its controlled 
group members (“ERISA Affiliates”) if a single employer defined benefit 
pension plan is terminated with insufficient assets to pay benefits.

• PBGC may cause a seriously underfunded plan to be involuntarily 
terminated under ERISA section 4042 or a plan sponsor may voluntarily 
terminate a plan in a “distress termination” under ERISA section 4041(c).

• PBGC lien arises at time of plan termination and attaches to property of 
plan sponsor and controlled group members  if unfunded plan liabilities 
are not paid upon PBGC demand for payment.

• Once PBGC files notice of lien, the PBGC lien has the same priority as a 
federal tax lien. 
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ERISA Title IV Issues in Subscription Credit Facilities
Potential ERISA Title IV Liabilities

ERISA Statutory Liens (continued)

– PBGC may also impose statutory liens if a plan sponsor fails to make 
minimum required contributions to a defined benefit pension plan 
and the arrearage exceeds $1 million.  

– Controlled group members are jointly and severally liable for making 
contributions to defined benefit plans, and the statutory lien can be 
imposed on controlled group members’ assets as well as assets of 
plan sponsor.
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ERISA Title IV Issues in Subscription Credit Facilities
Potential ERISA Title IV Liabilities

• Multiemployer (union) pension plan liabilities are also the joint and several 
liability of each member of a controlled group.

– These liabilities can be for a substantial amount.  

– However, they do not give rise to statutory lien liability (though the 
multiemployer plan may sue an employer who has withdrawal 
liability, resulting in a judgment lien).
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ERISA Title IV Issues in Subscription Credit Facilities
Controlled Group Liability

Significance of Borrower’s Controlled Group Status 
for Credit Facilities

• Many liabilities for pension plans subject to Title IV are joint and several 
among controlled group members, including members that do not maintain 
or participate in the plans

– Principal joint and several controlled group liabilities

• defined benefit plan minimum funding liability

• defined benefit plan termination liability

• multiemployer plan withdrawal liability
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ERISA Title IV Issues in Subscription Credit Facilities
Controlled Group Liability

What it means to be a member of the same controlled group for ERISA Title IV liabilities:

– Generally, an 80% common ownership threshold  (parent-subsidiary relationships)

• Corporations: ownership of at least 80% of total combined voting power of all 
classes of stock or at least 80% of total value of shares of all classes of stock

• Partnerships: ownership of at least 80% of profits interest or capital interest of 
partnership

• Trust and estates: ownership of an actuarial interest of at least 80% of the trust or 
estate

– Constructive ownership, attribution and exclusion rules also apply in determining 
ownership

– “Brother-sister” controlled groups also exist, where five or fewer individuals own a 
controlling interest, but are fairly uncommon in  Mayer Brown transactions.

– Sun Capital case makes it more likely entities related to private investment funds (and 
particularly portfolio companies of private equity funds) will be considered controlled 
group members of the fund, at least in some circumstances.



ERISA Title IV Issues in Subscription Credit Facilities
Controlled Group Liability

CONTROLLED GROUP MEMBERS

80% or more direct or indirect ownership:

PARENT

SUB. A-1 Sub. B-1

Sub. A-2 Sub. B-2

80% or more

Ownership

80% or more

ownership

80% or more

Ownership

80% or more

Ownership

Scenario 1
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ERISA Title IV Issues in Subscription Credit Facilities
Controlled Group Liability

Entity A

Entity B

Entity C

Entity D

Scenario 2 – entity attribution

60%

40%

75%

25%

Entity A and Entity B are in one 

controlled group, because 10% 

attribution ownership via Entity C 

combined with 75% direct 

ownership equals 85% ownership
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ERISA Title IV Issues in Subscription Credit Facilities
Controlled Group Liability – Effect of Sun Capital

• Sun Capital Partners III, LP v. New Eng. Teamsters & Trucking Indus. Pension 
Fund, 172 F. Supp. 3d 447 (D. Mass. 2016), on remand from 724 F.3d 129 (1st 
Cir. 2013)

• Ruled that two related private equity funds were trades or businesses and 
were liable for their portfolio company’s withdrawal liability to a 
multiemployer pension plan.

• Formerly, funds were considered not to be a “trade or business” that could be 
part of a controlled group

• Court applied “investment-plus” approach to determine whether a fund may 
be part of a controlled group with a plan sponsor: 

– Facts and circumstances test; considers whether the fund actively 
operates, manages and receives an economic advantage from its 
relationship with the plan sponsor

– No single factor dispositive
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ERISA Title IV Issues in Subscription Credit Facilities
Controlled Group Liability

• Sun Capital case taken into account in subscription credit 
facilities by adding representations and covenants that 
acknowledge the possibility that the borrower-fund may 
be part of a controlled group and may have liabilities to 
pension plans maintained by or contributed to by the 
borrower-fund’s controlled group members.
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ERISA Title IV Issues in Subscription Credit Facilities
Business Terms

• Whether an ERISA Investor is taken into account for purposes of 
determining the borrowing base often incorporates ERISA title IV concepts:

– Plan Size or Minimum Funding Ratio of ERISA Investors that are 
Pension Plans

– Exclusion Events of ERISA Investors that are Pension Plans:

• failure to meet plan size or minimum funding ratio requirements

• failure to meet statutory and contractual obligations under ERISA 
and the Internal Revenue Code
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ERISA Title IV in Subscription Credit Facilities
Sample Provisions

Definition of “Controlled Group”

• The defined term for a controlled group member is often 
Controlled Group” member (alternatively “ERISA Affiliate”). 

• Controlled Group means: (a) the controlled group of corporations 
as defined in Section 414(b) of the Internal Revenue Code; or (b) 
the group of trades or businesses under common control as 
defined in Section 414(c) of the Internal Revenue Code (and 
Sections 414(m) and (o) of the Internal Revenue Code for purposes 
of provisions relating to Section 412 of the Internal Revenue 
Code), in each case of which the applicable Credit Party is a 
member.
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ERISA Title IV in Subscription Credit Facilities
Sample Provisions

Definition of “Plan”

• Plan means any “employee pension benefit plan” (as such 
term is defined in Section 3(2) of ERISA), including any 
single-employer plan  or multiemployer plan (as such 
terms are defined in Section 4001(a)(15) and in Section 
4001(a)(3) of ERISA, respectively), that is subject to Title 
IV of ERISA or Section 412 of the Internal Revenue Code.

• Sometimes definition also includes “retiree medical 
plans,” but they are not subject to Title IV of ERISA, and 
inclusion in the defined terms for plan is increasingly 
unusual.
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ERISA Title IV in Subscription Credit Facilities
Sample Provisions

Representations addressing ERISA Title IV concerns:

• No Credit Party or member of a Credit Party’s Controlled 
Group has established, maintains, contributes to, or has 
any liability (contingent or otherwise) with respect to any 
Plan.

• No Credit Party or, except as would not reasonably be 
expected to result [in material liability to any Credit 
Party]or [in a Material Adverse Effect], any member of a 
Credit Party’s Controlled Group has established, 
maintains, contributes to, or has any liability (contingent 
or otherwise) with respect to any Plan.
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ERISA Title IV in Subscription Credit Facilities
Sample Provisions

Covenants Addressing ERISA Title IV Concerns: 

• No Credit Party or member of a Credit Party’s Controlled Group 
shall establish, maintain, contribute to, or have any liability 
(contingent or otherwise) with respect to any Plan.

• No Credit Party or, except as would not reasonably be 
expected to result [in material liability to any Credit Party]or [in 
a Material Adverse Effect], any member of a Credit Party’s 
Controlled Group shall establish, maintain, contribute to, or 
have any liability (contingent or otherwise) with respect to any 
Plan.
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ERISA Title IV in Subscription Credit Facilities
Sample Provisions

ERISA Title IV-related Exclusion Event:

• if such Investor is an ERISA Investor, any failure by its 
Sponsor to pay any contractual or statutory obligations or 
make any other payment required by ERISA or the 
Internal Revenue Code with respect to such ERISA 
Investor [if such failure would reasonably be expected to 
cause a Material Adverse Effect or adversely affect such 
Pension Included Investor’s ability to fund future Capital 
Contribution]
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