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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.
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SUBSURFACE CONTAMINATION

❑ Where does it come from?

❑ State and federal Superfund 
sites



Environmental Liability

Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended 
(“CERCLA”).  CERCLA is a federal statute.

• Scope of Liability

(1) Hazardous substances were disposed at a facility

(2) There has been a release or threatened release

(3) Response costs have been incurred

(4) The defendant is included within one of four classes of 
responsible parties (commonly referred to as “PRPs”).  One 
such class is a current owner of the property regardless of 
whether they caused the contamination

• A PRP is strictly liable for: (a) the response costs incurred 
by the government or private parties, and (b) any resulting 
natural resource damages.



Who Are CERCLA PRPs?

The following Parties are PRPs:

• The current owner or operator of the facility;

• The party that owned or operated the facility at

the time of disposal of the hazardous substances;

• The party that arranged for disposal, treatment or      

transportation of the hazardous substances;

• Any person who accepted hazardous substances for   

transport, disposal or treatment.



CERCLA LIABILITY SCHEME

• PRPs are jointly and severally liable to reimburse the 
government for remediation costs.

• PRPs may seek contribution from one another possibly 
resulting in a percentage allocation of responsibility 
among the parties.

• A PRP’s corporate form may not provide a shield to the 
individuals exercising management authority or 
sufficient control over the hazardous substance as 
those individuals have been considered operators.



Bona Fide Prospective Purchaser 
Defense to CERCLA Liability

• A prospective purchaser may buy the property knowing and having 
reason to know of contamination on the property and still be 
afforded the benefits of this defense. 

• The defense provides a complete shield to a prospective purchaser 
from CERCLA liability (but likely not tort liability).

• Fact intensive defense.  Generally not relied upon by buyer at 
purchase without government declaration that the defense applies.

– The prospective purchaser must exercise appropriate care with respect to 
hazardous substances found at the facility by taking reasonable steps to (a) stop 
any continuing release, (b) prevent future release, and (c) prevent or limit 
environmental exposure to any previously released hazardous substances.



Bankruptcy Process

• Debtor files a petition that commences the bankruptcy case.  The Debtor’s assets 
become property of the “debtor’s estate”.

• Automatic Stay. 
• Creditors are notified of the bankruptcy filing.
• Creditors file claims against the Debtor

– Claims arising pre-petition are unsecured claims – likely paid pennies on the dollar
– Claims arising post-petition are administrative claims- often paid 100%

• In chapter 7, trustee is appointed to liquidate assets and make distributions to 
creditors in accordance with the Bankruptcy Code.

• In chapter 11, debtor often remains “in possession” to liquidate assets and make 
distributions to creditors in accordance with the Bankruptcy Code and the chapter 
11 plan.   The chapter 11 plan is a heavily negotiated document among all 
constituents and subject to confirmation by the bankruptcy court.

• Upon conclusion of the bankruptcy, either the pre-petition claims are discharged 
(chapter 7) or the debtor emerges with little or no liability pursuant to a chapter 
11 plan.



Environmental Claims in Bankruptcy

• Pre-petition monetary environmental claims will likely be discharged in 
bankruptcy. Applicable government agencies, aggrieved property owners, 
and other PRPs must be notified of the bankruptcy filing.

• But is an environmental claim pre-petition?  Date of release?  

• If a party incurs cleanup costs after the petition date for a pre-petition 
release, are the costs considered pre-petition unsecured claims? 

• Discharge may not be available where the environmental obligation 
relates to the obligation to clean up the property under a government 
consent order – as opposed to monetary satisfaction of a claim.   

• The case law is muddy.



Discharge of Responsibility Through 
Abandonment

• Not a slam dunk.

• Cannot abandon hazardous properties in a bankruptcy 
case in contravention of a statute designed to protect 
public health or safety.  See Midatlantic Nat. Bank v. New 
Jersey DEP, 474 U.S. 494 (1986)).

• Courts have applied Midatlantic narrowly, allowing 
abandonment if it does not pose an imminent or 
immediate identifiable threat to public health or safety.

• If no asset chapter 7 case, abandonment will be 
permitted.



Sales Through Bankruptcy

• Section 363(b) of the Bankruptcy Code authorizes a trustee or 
debtor-in-possession to sell a debtor’s interest in property.

• Court approval is required.

• A sale of property may also be completed through a Chapter 11 
plan.  

• Pursuant to section 363(f) a trustee or debtor-in-possession 
may sell a property to a buyer free and clear of all liens, 
claims, encumbrances, and interests attached to the property. 

• Upon the sale, the liens, claims, encumbrances and interests 
will then attach to the proceeds of sale in the same form and 
priority as they attached to the property.



Environmental Liabilities and 
Section 363(f)

• Notwithstanding section 363(f), environmental 
liabilities generally run with the land because of 
current owner strict liability under CERCLA.

• A 363(f) sale will likely not shield the purchaser 
of real property from environmental liabilities 
typically causing the purchaser to pay a 
significantly reduced purchase price.



statute.
liability so long as they comply with the order and
which will shield the purchaser from the applicable

• Have the Court expressly hold that the defense applies,

– CERLCA: Bona Fide Prospective Purchaser Defense

liability.
state statutory defenses shielding the purchaser from

• Incorporate factual findings of applicable CERLCA and

purchaser liability.
confirming the Chapter 11 plan as a shield to prospective

• Use the holdings in a section 363 order or order

CERLCA Liabilities
How to Sell Free and Clear of



Case Study- Contaminated Real 
Property Sale in Bankruptcy

• From 1945 to 1978 – a well-known entity caused massive contamination.
• The contamination migrated off-site and contaminated the public drinking water 

supply wells operated by three water districts.
• Water districts sued for their treatment costs (tens of millions).
• More than 6 years prior to bankruptcy filing, the entity spun off its assets.  The 

resulting entity became the property owner holding the property as its sole asset. 
• The resulting entity filed for chapter 7 bankruptcy. 
• Trustee tried to sell the property, but liability was enormous.  No buyer was 

interested.
• We developed a plan to minimize buyer liability and brought a potential buyer to 

the table.  
• Negotiations between buyer, government, debtor, and water districts resulting in 

an agreement between the parties to minimize liability.
• But what about other third parties with potential CERCLA claims?

– BFPP finding in the 363 order.

• Buyer paid fair market value for the property because it was protected.



Hypothetical– No Viable Defendant

• Same facts as case study, but assume property 
is worthless even with BFPP protection. 

• No PRP to sue because no viable assets.  
Where to turn?

• General liability insurance policies have 
pollution exclusions.

• Get your hands on pre-1970 policies.  



Contact Information

Nicholas C. Rigano

nrigano@riganollc.com
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Elements of  a Deal

Identify Environmental Liabilities

• Vary greatly in available information

• May require additional testing or 
modeling

Identify Constituents

• Bankruptcy good forum to identify 
constituents and force resolution of 
issues

• Litigation forum can restrict outcomes

Identify Available Tools 

• Tools from the bankruptcy code

• Tools from environmental law

• Practical Solutions
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Identifying Environmental Liabilities

Well Defined

• Site well characterized

• Ongoing remediation

• Costs well known

Moderately Well 
Defined

• Some liabilities well 
defined

• Some issues identified 
but not characterized

• Some site areas not 
investigated or issues 
not identified

Undefined or 
poorly defined

• Environmental 
liabilities not yet 
identified

• Site not yet 
characterized

• Material potential 
costs unknown

• May require 
estimation techniques
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Deal Constituencies

Environmental 
Liabilities

Secured Creditors

Unsecured 
Creditors 

(Government 
Agencies)

Debtors Asset Purchasers

Equity Holders

Former 
Owner/Operators



www.lockelord.com

Tools

Bankruptcy Law

• Plan of Reorganization

• 363 Asset Sale

• Channeling Injunction

• Environmental Response 
Trust

• Litigation Trust

• Abandonment 

Practical 
Solutions

• Environmental 
Insurance

• Pollution Legal 
Liability 

Environmental 
Law

• Agreed Order

• Consent Decree

• Financial Assurance

• Contribution and Cost 
Recovery Claims



www.lockelord.com

Environmental Response Trusts

Identify 
Beneficiaries

Develop RFP

Trustee Due 
Diligence 

Period

Select Trustee

Negotiate 
Trust 

Document

Set up and 
Fund Trust

Environmental Response Trust

Insurance

Asset Sale 
Proceeds

Financial 
Assurance
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• Located in US Virgin Islands

• Formerly largest refinery in eastern hemisphere (500K per 
day name plate capacity)

• Constructed in 1966 and operated until 2012

Case Study - Large Oil Refinery
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• Site very well characterized

• Resource Conservation and Recovery Act (“RCRA”) corrective 
action and groundwater contamination issues

• 2011 Petroleum Refinery Initiative (“PRI”) Consent Decree 
under the Clean Air Act 

• Natural Resources Damages Litigation

• MTBE Litigation

Environmental Issues
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• 50-50 Joint Venture

• Equal Board representation

• All Board resolutions 
required consent of each 
member 

• U.S. Oil major managed 
refinery under 
management agreement

• Had historically operated 
the refinery

• Deeper understanding of 
refinery operations and 
history

Ownership Structure

U.S. Oil 
Major

Foreign 
Government 
Owned Entity

Refinery

Hold Co.

50%50%
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• Equity Holders

• Joint venture parties

• Included foreign

• Asset purchasers

• Five bidders

• Creditor Governments

• Federal

• DOJ and EPA

• Unsecured creditors with veto 
over the plan

• Government of the Virgin 
Islands

• Approval of concession 
agreement for new buyer and 
1.5 billion lawsuit against 
Debtor

• Represented by plaintiff’s 
lawyers 

• Two elections during 
process – VI and 
Government of Joint 
Venture Partner

Constituencies
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Tools

Bankruptcy Law

• Plan of Reorganization

• 363 Asset Sale

• Environmental Response Trust

Practical 
Solutions

• Pollution Legal Liability 
Insurance

Environmental 
Law

• Agreed Order

• Financial Assurance
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• EPA/DOJ and US VI

• Different objectives

• EPA Region 2 priorities

• US VI and EPA Region 2 relationship

• USED AO to address outstanding compliance issues

• Reluctance to allow RCRA financial assurance resources to 
be used by Environmental Remediation Trust

Environmental Law – Agreed Order
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• Acted as backstop in the event of material, unknown liability

• Although site was well characterized, governments were 
concerned that ERT have all necessary resources

• $75 million/10 years

• Three carriers

• One primary at $25 million

• Two secondary at $25 million per

• Multiple complicating factors in bankruptcy

• Compressed time frame

• Multiple parties

• Defining covered locations when assets moving to other parties

Practical Solution – PLL Insurance
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• Different uses of site by 
purchasers vs governments

• Purchasers:  Best value as 
terminal

• V.I. government: More jobs as 
refinery

• Need for V.I. government 
concession gave govt strong 
negotiating position

• Original bidder chosen by 
debtor rejected in VI 
legislature

• Next best bidder selected

• Key elements of Asset 
Purchase Agreement related 
to environment

• Purchaser contributed $30 
million to wind up costs

• RCRA liabilities stayed with 
Seller (poured into 
environmental remediation 
trust)

• Seller provided with access to 
address RCRA issues

• If PRI Consent Decree not 
terminated, to be made 
applicable to Buyer

Bankruptcy Law - Asset Sale
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• Trustees

• Proposals from 4 
potential trustees

• Governments had clear 
preference for trustee

• Governments played 
role in negotiating trust 
agreement

• Scope of Trust and 
Powers and Duties of 
Trustee Key

Bankruptcy Law –
Environmental Response Trust

Refinery Environmental Response Trust

Insurance

Asset 
Sale 

Proceeds

Financial 
Assurance
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• Bankruptcy court can be a useful forum for 
identifying environmental issues and 
constituencies, assigning responsibility and 
establishing mechanisms for addressing issues 
going forward

• Each resolution different structure depending on 
mix of environmental issues, constituencies 
involved (especially government entities) and 
available tools

Q&A / Conclusion
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