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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted.

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the

printer icon.
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What is Environmental Justice

• Environmental justice is the fair treatment and meaningful
involvement of all people regardless of race, color, national origin,
or income, with respect to the development, implementation, and
enforcement of environmental laws, regulations, and policies.

• This goal will be achieved when everyone enjoys:

• Fair Treatment - The same degree of protection from environmental
and health hazards, and

• Meaningful Involvement - Equal access to the decision-making
process to have a healthy environment in which to live, learn, and
work.

EPA Environmental Justice Website

https://www.epa.gov/environmentaljustice

https://www.epa.gov/environmentaljustice


How did Environmental Justice Movement Arise?

• The Civil Rights Movement of the 1960s sounded the alarm about
the public health dangers for people of color, who sought to
address the inequity of environmental protection in their
communities.

EPA Environmental Justice Website:  
https://www.epa.gov/environmentaljustice

https://www.epa.gov/environmentaljustice


The Memphis Sanitation Strike - 1968

• The Memphis Sanitation Strike was the first time African Americans
mobilized a national, broad-based group to oppose environmental
injustices, including polluted and hazardous working conditions.

• The strike advocated for fair pay and better working conditions for
Memphis garbage workers.

• The incident was investigated by Rev. Dr. Martin Luther King, Jr.

EPA Environmental Justice Website



In addition to its stench, 
the garbage also leaked 

on their clothes. Black 
sanitation workers 

received one city-issued 
uniform but no facilities in 
which they could change 

their clothes..



MLK Mountaintop Speech – April 3, 1968

“The issue is injustice,” he declared. “The issue is the refusal of 
Memphis to be fair and honest in its dealings with its public servants, 
who happen to be sanitation workers.”

“I’ve been to the mountaintop. ..Like anybody, I would like to live a 
long life. ..But I’m not concerned about that now…I’ve seen the 
Promised Land. I may not get there with you. But I want you to know 
tonight, that we, as a people, will get to the Promised land!



April 4, 1968



Memphis Strike 
Settled on April 

16, 1968

Workers 
accepted offer 

meeting many of 
their demands.

The movement 
had begun.



September 1982, 
Warren County, 
NC landfill sit-in 

protest against a 
PCB landfill with 

500 arrests, 
including civil 
rights leader 

Benjamin Chavis. 



Early Environmental Justice – Identifying Disparate Impacts 

• While the Warren County protest failed to prevent the siting of the
disposal facility, it spurred a GAO study confirming disparate
environmental impacts in low income or black neighborhoods.

• 1987 United Church of Christ report led by Benjamin Chavis finds
that three of every five black and Hispanic Americans live in
communities with uncontrolled toxic waste sites, and race was
most significant factor in disparate environmental impacts.



Early Environmental Justice – Community Action

• Beginning in the late 1980s, people in
poor minority communities began to
form groups to fight environmental
burdens, including West Harlem
Environmental Action - WE ACT (1988),
Indigenous Environmental Network and
Southwest Network for Environmental
and Economic Justice (1990).



Early Environmental Justice – 1991 Summit

• Increased awareness led to 1991 National People of Color
Environmental Leadership Summit in Washington, DC.  Outlined 17
Principles of Environmental Justice, including:

• Environmental Justice demands that public policy be based on
mutual respect and justice for all peoples, free from any form of
discrimination or bias.

• Governmental acts of environmental injustice are a violation of
international law.

https://www.nrdc.org/sites/default/files/ej-principles.pdf



EPA’s Focus on Environmental Justice Began in 
the 1990s

• 1990-1994, EPA establishes the Environmental Equity Workgroup,
Office of Environmental Equity and EJ Small Grant Program.

• February 11, 1994, President Clinton signs Executive Order 12898,
“Federal Actions to Address Justice in Minority and Low-Income
Populations.”



Executive Order 12898

• E.O. 12898 directs federal agencies to:

• identify and address the
disproportionately high and adverse
human health or environmental effects
of their actions on minority and low-
income populations, to the greatest
extent practicable and permitted by
law.

• develop a strategy for implementing
environmental justice.

• promote nondiscrimination in federal
programs that affect human health and
the environment, as well as provide
minority and low-income communities
access to public information and public
participation.



December 1997 Guidance Under NEPA

• Citing E.O. 12898, EPA issued
guidance under National
Environmental Protection Act
(NEPA) to ensure that federal
agencies identify and address
environmental justice concerns
in federal projects and
permitting actions.



2000-2020 The Long Road to Lay the Groundwork

• EPA issues toolkit to assist staff to conduct environmental injustice studies
and guidance for engagement in permitting process for overburdened
communities.

• Convenes numerous conferences, issues reports, and agency wide-
memoranda outlining staff recommendations for prioritizing environmental
justice.

• Provides grants to community groups.

• Releases initial version of EJSCREEN (mapping tool showing demographic
and environmental data in geographical areas), an online environmental
justice blog and training courses.



Have Past Environmental Justice Efforts Worked?

Chicago As Example:

• Lincoln Park: 84.6% White



Have Past Environmental Justice Efforts Worked? 

Chicago As Example:

• Southeast Chicago –
92.5% Black and Latino.

• Piles of petcoke (from
tar sands refining)
create neighborhood
dust storm in August
2013.



Have Past Environmental Justice Efforts Worked? 

Chicago As Example:

• Little Village – 95% Black
and Latino.

• Demolition of former
coal station in April 2020
in broad daylight.



Have Past Environmental Justice Efforts Worked? 

• East Chicago (West
Calumet) - 93.5 % Black
and Latino.

• Housing project built in
1972 on former lead
smelting facility.

• In 2016, EPA informed
residents of dangerous
levels of lead and
arsenic.

• All residents evacuated.



Vast Disparities Continue in Chicago

• Some disadvantaged communities have rates of poverty,
cardiovascular disease, and COPD that are ten times greater than
others.

2020 City Report

• Substantial data indicate the current conditions facing Chicago's
southeast side epitomize the problem of environmental injustice,
resulting from more than a half century of prior actions.

• This neighborhood currently ranks at the highest levels for many
pollution indicators used by U.S.EPA's EJSCREEN tool, including fine
particulate matter, air toxics cancer risk, respiratory hazard, traffic
proximity, lead paint, Superfund site proximity, hazardous waste
proximity, and wastewater discharges.

May 7, 2021 letter from EPA Administrator



April 2021 Particulate Study – Race Is Controlling

Racial-ethnic minorities are exposed to disproportionately high levels 
of ambient fine particles, the largest environmental cause of human 
mortality, regardless of location (urban or rural) or income levels.  

Exposures to particulate air pollution vary more by race-ethnicity than 
by income.

Science Advances Journal, April 29, 2021

https://advances.sciencemag.org/content/7/18/eabf4491

https://advances.sciencemag.org/content/7/18/eabf4491


The Courts Have Rarely Helped

• Title VI of Civil Rights Act (barring discrimination under any program
receiving federal financial assistance) offers limited assistance as
no private right of action unless discrimination is intentional.
Alexander v. Sandoval, 532 U.S. 275 (2001).

• Intentional discrimination is difficult to prove. Martinez v. City of
Chicago (N.D, Ill,, April 14, 2021).

• A few courts have used NEPA to remand agency decisions for
inadequate environmental impact statements, including the
failure to provide adequate EJ analysis.  See Standing Rock Sioux
Tribe v Corps, 440 F. Supp. 3d 1 (D.D.C 2020).

• With an absence of statutory/regulatory authority to achieve
environmental justice, courts are reluctant to intervene.



We Must Do Better

“Too many communities whose residents are predominantly of color, 
Indigenous, or low-income continue to suffer from disproportionately 
high pollution levels and the resulting adverse health and 
environmental impacts…We must do better. This will be one of my 
top priorities as Administrator, and I expect it to be one of yours as 
well.”

EPA Administrator Michael S. Regan in a message to all agency staff 
– April 7, 2021



2021 - Environmental Justice is at the Forefront

Three converging crises in the last year 
have placed environmental justice at 
the forefront:

1. Health crisis caused by COVID
showing disparities in health care,

2. climate disasters, and

3. racial issues.
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or sustainable business practices.
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groups such as the American Bar Association and Northwestern University School of Law on 

environmental citizen suits and a variety of other environmental issues.

mailto:jbrusslan@lplegal.com
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Beyond Grassroots

• The Environmental Justice Movement has shifted from the grassroots
campaign it once was to a lens through which regulators will regulate
industries that must comply with environmental laws.

• These same organizations have been able to champion environmental
justice principles that are now considered integral to building a sustainable
future, as evidenced by the Biden administration agenda

Biden Administration Approach

Crowell & Moring | 



Environmental Justice

1. Not New, But Newly Elevated
– Readily trace through-line from activism to Biden Administration appointees and

early policy pronouncements
– Inextricably tied to climate response

2. An Emerging Paradigm Shift
– All-of-government approach
– Data and risk mapping serves as the bedrock

3. Expect Real World Impacts Through Implementation
– Environmental Regulation and Enforcement
– Infrastructure, Permitting and Project Development
– Leveraging of Procurement Function

Biden Administration Approach

Crowell & Moring | 



Climate Change and Environmental Justice

• Enterprise-wide Orientation of Federal Government toward Climate Action
and Environmental Justice
– E.O. 14008 Tackling the Climate Crisis at Home and Abroad

• Interagency Coordination:
– International Climate Czar:  John Kerry (seat on NSC)
– Domestic Climate Czar:  Gina McCarthy
– Council on Environmental Quality:  Brenda Mallory
– Environmental Protection Agency:  Michael Regan

• Appointment of Climate and Equity  “Hawks” Across Departments

Biden Administration Approach

Crowell & Moring | 



Environmental Justice

“It is therefore the policy of my Administration to secure environmental 
justice and spur economic opportunity for disadvantaged communities that 
have been historically marginalized and overburdened by pollution and 
underinvestment in housing, transportation, water and wastewater 
infrastructure, and health care.”

E.O. 14008: Tackling the Climate Crisis at Home and Abroad

Crowell & Moring | 



Environmental Justice

• Directs EPA to:
– Create “Geospatial Climate and Economic Justice Screening Tool”
– Publish interactive maps annually
– Make “real time data” publicly available
– “Strengthen enforcement of environmental violations with disproportionate

impact on underserved communities. . .”

E.O. 14008: Tackling the Climate Crisis at Home and Abroad

Crowell & Moring | 



Environmental Justice

• Directs DOJ to:
– Work with EPA OECA to develop a “comprehensive environmental justice

enforcement strategy,” targeting:
• Systemic environmental violations and contamination; and
• Injury to natural resources

– “Ensure comprehensive attention to environmental justice throughout the
Department of Justice, including by considering creating an Office of
Environmental Justice”

E.O. 14008: Tackling the Climate Crisis at Home and Abroad

Crowell & Moring | 



Environmental Justice

• Justice 40 Initiative:  Ensure that 40% of Overall Benefits from "certain
federal investments" flow to EJ Communities:
– Clean energy
– Energy efficiency
– “Clean transit”
– Affordable and sustainable housing
– Remediation of legacy pollution
– Critical clean water infrastructure

• CLEAN Future Act – Title VI
• Linkages to Infrastructure Funding and Federal Procurement

E.O. 14008: Tackling the Climate Crisis at Home and Abroad

Crowell & Moring | 



Environmental Justice

• Creates new “National Climate Task Force”
– Members include DOD, DHS, OMB, DOT, DOE, HHS, etc.

• Mission and Work:

“The Task Force shall facilitate the organization and deployment of a Government-
wide approach to combat the climate crisis. This Task Force shall facilitate planning
and implementation of key Federal actions to reduce climate pollution; increase
resilience to the impacts of climate change; protect public health; conserve our
lands, waters, oceans, and biodiversity; deliver environmental justice; and spur well-
paying union jobs and economic growth.”

E.O. 14008: Tackling the Climate Crisis at Home and Abroad

Crowell & Moring | 



Environmental Justice

• Priority Actions:  “To the extent permitted by law, Task Force members shall
prioritize action on climate change in their policy-making and budget
processes, in their contracting and procurement. . .”

• Federal Clean Electricity and Vehicle Procurement Strategy:
– Leverage “all available procurement authorities to achieve . . . a carbon pollution-

free electricity sector no later than 2035. . .”
• E.O. on Climate Related Financial Risk (May 20, 2021).

– Directs FAR Council to Consider Climate Disclosure Requirements for Government
Contractors, and Establish Preferences for Suppliers/Bids with Lower Social Cost
of GHG emissions.

E.O. 14008: Tackling the Climate Crisis at Home and Abroad

Crowell & Moring | 



Environmental Justice – Immediate Impact

• April 7, 2021: EPA Administrator Regan directs all EPA offices to strengthen enforcement 
of “cornerstone environmental statutes” in communities overburdened by pollution.

• April 30, 2021: EPA Office of Enforcement Memorandum:  “Strengthening Enforcement in 
Communities with Environmental Justice Concerns

– Increase the number of facility inspections in overburdened communities.
– Strengthen enforcement in overburdened communities by resolving environmental noncompliance

through remedies with tangible benefits for the community.
• Prevent further pollution through early use of injunctive relief
• Incorporate Supplemental Environmental Projects
• Obtain restitution for victims of environmental crimes

– Increase engagement with communities about enforcement cases that most directly impact them.

• May 14, 2021: EPA shuts down Limetree Refinery in Pursuit of Environmental Justice 

Early Actions in furtherance of E.O. 14008

Crowell & Moring | 



Environmental Justice – Immediate Impact

• May 13, 2021: W.H. EJ Advisory Council issues Interim Final Recommendations on 
Justice40 and the Climate and Economic Justice Screening Tool

Justice40 Recommendations Highlights:

1. “All Investments:  Must do no harm to EJ Communities”
2. Establish 40% of Investments to Benefit EJ Communities as a Floor, Not a Ceiling
3. Identifies Clear List of Projects That Will Not Benefit EJ Communities, such as:

– Investments that in any way extend the lifespan of fossil-fired power generation;
– Carbon Capture and Storage;
– The Establishment of Carbon Markets and/or Cap and Trade Regimes;
– Highway Expansions; and
– Pipeline Creation, Expansion, or Maintenance.

Early Actions in furtherance of E.O. 14008

Crowell & Moring | 



crowell.com
Crowell & Moring LLP is an international law firm with approximately 
550 lawyers representing clients in litigation and arbitration, 
regulatory, and transactional matters. The firm is internationally 
recognized for its representation of Fortune 500 companies in high-
stakes litigation, as well as its ongoing commitment to pro bono
service and diversity. The firm has offices in Washington, D.C., New 
York, Los Angeles, San Francisco, Orange County, London, Brussels, 
and Shanghai.

© Crowell & Moring LLP 2020

Attorney advertising. The contents of this briefing are not intended to serve as 
legal advice related to any individual situation. This material is made available by 
Crowell & Moring LLP for information purposes only.
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W I L MERH AL E

Preliminary Budget Proposal

EPA:

• $936 million for a new
Accelerating Environmental and
Economic Justice initiative

• $100 million community air
quality monitoring and notification
program

• $30 million on increased
enforcement of existing laws to
protect communities from
hazardous pollution

Confidential 

$1.4 billion
“largest investment in environmental 

justice in history”



W I L MERH AL E

Enforcement

Confidential 

Increased inspections in overburdened 
communities

Creative remedies with tangible benefits, 
including Supplemental Environmental 

Projects (SEPs)

Increased engagement with communities, 
including information sharing

EPA directed to “strengthen 

enforcement of environmental 

violations with disproportionate 

impact on underserved communities”



W I L MERH AL E

Mapping & Cumulative Impact Analysis

Agencies must define and identify 
“disadvantaged communities” to:

• Implement the Justice40 initiative

• Prioritize EJ in enforcement

• Inform permitting decisions

The federal EJ agenda depends on high 
quality environmental and demographic data 

• CEQ developing Climate and Environmental
Justice Screening Tool

• Likely to build on EPA’s EJSCREEN mapping tool
and incorporate cumulative impact analysis

Confidential 



W I L MERH AL E

Federal Legislative Action

Confidential 

American Jobs Plan

• Replace lead water pipes

• Public transit

• Civilian Climate Corps

CLEAN Future Act

• Comprehensive EJ
provisions to incorporate
EJ into landmark
environmental laws

EJ For All Act

• Require EJ
considerations in
permitting decisions

• Remedies under Title VI
of Civil Rights Act



W I L MERH AL E

State Legislative Action

Confidential 

Recent Robust EJ Legislation

Washington April 2021

Rhode Island April 2021

Massachusetts March 2021

New Jersey September 2020

Common Features:

• EJ analyses in permit applications

• Increased public involvement in

permitting

• Targeted investments in

disadvantaged communities
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