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The One-Action Rule – What is it?

• Codified in California Code of Civil Procedure §726(a):

- “There can be but one form of action for the recovery of any debt or the enforcement of any 

right secured by mortgage upon real property... which action shall be in accordance with the 

provisions of this chapter.”

• A judicial foreclosure must take place in the same action as the action to collect the debt.
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Why Should We Care so Much About the One-Action Rule?  

Proceed with Caution!

• Critical for a lender making a loan secured by California real property to understand and 

appreciate the One-Action Rule.

• Places limitations on a lender’s ability to enforce and collect debt secured by California real 

property.

• Violation of the One-Action Rule could result in sanctions and loss of collateral for the lender.

• If loan is syndicated, all members of lending group should be aware as actions of a single 

member could result in a violation of the One-Action Rule.
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History of the One-Action Rule

• Rule originally included in New York Field Code to require lenders to seek relief in one action 

rather than separate actions.  

• California adopted it as §246 of the Civil Practice Act of 1851.

• In 1872, it was reenacted as California Code of Civil Procedure §726(a). 

• Purpose of the rule was to eliminate serial lawsuits to enforce debt and to expedite foreclosure.
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The One-Action Rule – Why be Concerned?

• Essentially requires lenders to exhaust all of their real property security before suing on 

underlying debt or before taking other action to collect against any of the debtor’s unpledged 

assets.

• Violation of the One-Action Rule exposes lender to potential sanctions, including loss of their 

lien on the real property collateral.
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The One-Action Rule – Why be Concerned? cont.

• Important for lenders to understand what conduct may run afoul of the One-Action Rule.

• Lenders should carefully plan enforcement and collection strategies in order to avoid violation 

of the One-Action Rule.
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The One-Action Rule – Background

• Cases are not entirely consistent; many unsettled issues remain undecided.

• This leads to unpredictability and confusion. 

• California courts follow two guiding principles: 

1. Liberal interpretation of statutes to protect debtors; and

2. Look through form of a transaction to the substance to avoid circumvention of 

statutory protections.
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Statutory Basis for the One-Action Rule

• Principle statutory components of California anti-deficiency rules are California Code of Civil 
Procedure §§726(a) (the “One-Action Rule”), 580a, 580b and 580d.

• Generally held only to protect borrowers and others primarily obligated on a debt secured by 
real property and generally treated as inapplicable to guarantors.
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The One-Action Rule - Application

• One-Action Rule typically applied by California courts when the real property securing the 
debt is in California, regardless of whether the parties choose the law of another jurisdiction 
to govern their transaction.
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The One-Action Rule – General Limitations

• One-Action Rule has two general limitations on a lender’s ability to recover debt secured by 

real property collateral:

1. Security First Rule; and

2. Restriction on bringing more than one “action” against a debtor to exhaust the security.
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Security First Rule

• Prohibits lender from collecting against any of debtor’s unpledged assets unless lender seeks, 

as part of its action, an order for judicial foreclosure (as opposed to non-judicial foreclosure) of 

its deed of trust.

• Courts have interpreted One-Action Rule to require lender to pursue the real property collateral 

first before suing on the note or taking another “action.”  See Walker v. Community Bank 10 

Cal.3d 729 (1974) 

- Note:  A debtor’s personal liability, even after exhausting the security, may still be limited or 

restricted by California’s anti-deficiency laws.
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Restriction on Bringing More Than One Action

• For purposes of §726(a), in Security Pac. Nat’l Bank v Wozab (1990) 51 C3d 991, the court 

interpreted an “action” to mean: “an ordinary proceeding in a court of justice by which one 

party prosecutes another for the declaration, enforcement, or protection of a right, the redress or 

prevention of a wrong, or the punishment of a public offense.”

► Lender must enforce all of its security in a single action (i.e., lender is prohibited    

from filing multiple lawsuits against debtor on a single debt).

16



What are Actions?

• The following are generally considered “actions” for purposes of the One-Action Rule:

- Entry of a judgment.

- Prejudgment attachment on unpledged assets owned by debtor.

- Release of security without debtor’s consent.
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What are Not Actions?

• The following are not considered “actions” for purposes of the One-Action Rule:

- Enforcing an assignment of rents.

- Seeking appointment of a receiver.

- Drawing on a letter of credit.
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What are Not Actions? cont.

- Foreclosing non-judicially on stock, membership interests or other personal property 

collateral.

- Set off against bank account owned by debtor maintained at lender.

[Such action does violate Security First Rule if lender did not have an express pledge of 

such bank account or a broadly worded security interest in debts and accounts of debtor]
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What are Not Actions? cont.

• Non-judicial foreclosure (i.e., a Trustee’s Sale) is not considered an action within meaning of 

One-Action Rule because it does not require or involve a court proceeding. 

► Lender may conduct multiple, successive non-judicial Trustee’s Sales.
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Practice Tip

• Until a judicial foreclosure is complete, lender should refrain from attempting to realize upon 

assets not pledged to secure the debt.
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Types of Foreclosure

• In California, a mortgage lender can elect one of two actions against a borrower if the 

borrower defaults:

1.  A non-judicial foreclosure, or

2.  A judicial foreclosure.

►Most lenders elect option # 1 (non-judicial foreclosure - a/k/a a Trustee’s Sale). 
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One-Action Rule as an Affirmative Defense

• Forces lender to foreclose its security interest before pursuing a money judgment against debtor 

for any deficiency (if available). 

• Must be raised as an affirmative defense in the answer or, at the latest, by the start of trial.
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Violation Consequences

• Debtor may utilize One-Action Rule as either a shield or a sword.
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Use as a Shield

• Debtor may use One-Action Rule as a shield by pleading it as an affirmative defense when 

lender commences an action for damages against debtor personally without first exhausting real 

property collateral.

• By doing so, debtor can require lender to proceed against real property collateral.
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Use as a Sword – Sanction Aspect

• Debtor can seek to invoke the “sanction aspect” of violating One-Action Rule. 

• May result in lender forfeiting its security interest in real property collateral. 

► This would bar lender from judicially foreclosing or selling the security under a power of                

sale even if the security has not been exhausted.
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Sanction Aspect of the One-Action Rule

• No double sanctions - See Security Pacific Nat’l Bank v. Wozab, 51 Cal.3d 991 (1990)

- Lender cannot be subject to double sanction of losing both the security interest and the 
underlying debt.
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• No waiver of sanctions.

• Lender cannot enforce an agreement with debtor to waive application of One-Action Rule 

as a sanction (see O’Neil v. General Security Corp., 4 Cal. App. 4th 587 (1992)).

► Based on theory that, by not first foreclosing on real property security, lender made an 

election of remedies and therefore waived its rights in respect of the security.

Sanction Aspect of the One-Action Rule – cont.
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Judicial Foreclosure - Advantages

• Provides lenders with a greater degree of flexibility in enforcing a judgement and proceeding 

against the borrower for the outstanding debt.

• Lender more likely to get repaid.

• Judgment lasts for 10 years and can be renewed for 10 years.
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Judicial Foreclosure - Disadvantages

• Deficiency cannot exceed difference between indebtedness and FMV of the property as the court 
determines after a hearing.

• Borrower has one-year right of redemption.

• Slow and expensive.
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Non-Judicial Foreclosure - Advantages

• Not considered an action under the One-Action Rule.

• Borrower does not have a right of redemption.

• Less expensive and quicker than judicial foreclosure.

31



Non-Judicial Foreclosure - Disadvantages

• Lender has no right to a deficiency judgment (California Code of Civil Procedure §580d).

• However, if loan documents are not governed by California law, lender can seek a deficiency 

judgment outside of California.
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Non-Judicial Foreclosure - Process

• Lender may foreclose via Trustee’s Sale if the Deed of Trust contains “power of sale” language.

- This does not require filing a lawsuit.

• Lender typically engages a third-party foreclosure trustee service.
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Non-Judicial Foreclosure – Process cont.

• Trustee records Notice of Default in county where property is located and mails borrower a 

copy.

• 3 months (minimum) after Notice of Default is recorded, Trustee records a Notice of Sale and 

publishes same in newspaper of general circulation in city where property being foreclosed is 

located.

• Sale conducted by public auction in county where property being foreclosed is located.
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Non-Judicial Foreclosure – Process cont.

• Sale open to bidding by general public and foreclosing lender may credit bid up to amount of 

outstanding debt.

• Borrower has no right of redemption but can reinstate the loan between the recording of the 

Notice of Default and 5 business days before Trustee’s Sale by paying amount in default and 

other costs due.

► Lender must strictly comply with statutory requirements when foreclosing non-judicially or 

risk challenge to validity.
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Foreclosure of Personal Property Collateral

• Foreclosure of personal property collateral is not subject to One-Action Rule, Security First 

Rule, reinstatement rules, or other rules relating to debt secured by real property merely by 

virtue of fact that parties included real property in the transaction.

• California has a Mixed Collateral Statute, so where a single debt is secured by both real 

property and personal property, special “mixed collateral” rules apply. California Uniform 

Commercial Code section 9604 provides two methods for selling mixed collateral – a 

nonunified sale and a unified sale.
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What if There is a Deficiency Following Foreclosure?

• California’s anti-deficiency statutes prohibit a lender from pursuing a deficiency against a 

borrower following a non-judicial foreclosure.

- A non-judicial foreclosure (Trustee’s Sale) eliminates any deficiency against the borrower.
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Does a Lender Have any Recourse?

• Yes.  Lender may be able to seek recourse against a guarantor of the loan if the guaranty 

contains the required waivers.
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Can a Borrower Waive the One-Action Rule?

• No.  California courts have held that waivers of the One-Action Rule by borrowers are 

unenforceable, and will void any clause construed as an implicit waiver of the rule.
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Waivers of the One-Action Rule

• California law well settled that waivers of One-Action Rule and anti-deficiency laws made by a 

debtor contemporaneously with closing of an initial loan transaction are invalid.

• However, it is an open question whether subsequent a waiver by a debtor would also be invalid.

• Courts have held subsequent waivers of certain code sections by debtors to be enforceable, 

while other courts have held such waivers to be unenforceable on the grounds that public policy 

prohibits a valid waiver of the particular code section.
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Waivers of One-Action Rule by Guarantor

• Unlike debtors, guarantors may waive benefits and defenses of California Code of Civil 

Procedure §§ 580a, 580b, 580d and 726.

• California Civil Code §2856 contains “safe harbor language” for valid waivers.
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Beware of Gradsky (Union Bank v. Gradsky, 265 Cal. App. 2d 40 

(1968))

• Holding that lender cannot recover from a guarantor the unpaid balance of the note following 

lender’s non-judicial sale of the security.

• Once lender elected its remedy to foreclose non-judicially it impaired guarantor’s ability to step 

into lender’s shoes to pursue the security judicially and to recover any deficiency.
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Beware of Gradsky cont.

• Court noted that effect of §580d is to permit deficiency judgments only in cases where the 

lender, by foreclosing judicially, allows debtor opportunity to exercise its right of redemption.  

[No right of redemption exists following a non-judicial sale of the security.]  

► Guaranty must include a “Gradsky waiver.” 
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Practice Tip

• Be mindful when preparing the Deed of Trust – they typically provide that it secures all 

obligations of the “Loan Documents.” 

• If guaranty is defined as a Loan Documents, then it is secured by real property which may 

trigger the anti-deficiency protections and require exhausting the security before bringing an 

action on the guaranty.
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Practice Tip cont.

• For anti-deficiency waivers in guaranty to be effective, guarantor must be a true guarantor and 

not merely the principal obligor under a different name, otherwise it may be considered a 

“sham guaranty.”
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Anti-Deficiency Protections

• Four main components of anti-deficiency statutes in California:

1. No deficiency following Trustee’s Sale;

2. Purchase money prohibition;

3. Short sale prohibition; and 

4. Fair value limitations.
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No Deficiency Following Trustee’s Sale

• California Code of Civil Procedure §580d

• Lender prohibited from seeking deficiency judgment against borrower if lender forecloses non-

judicially.
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What About Junior Liens?

• Foreclosure sales extinguish all junior liens (e.g., second mortgages and HELOCs).

• §580d does not apply to a junior lien after non-judicial foreclosure of a senior lien.

► Junior lien holder may bring an action directly on its note even though the senior lien was                

foreclosed non-judicially.

- But See Black Sky Capital, LLC v. Cobb, 7 Cal.5th 156 (2019)
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No Deficiency for Purchase Money Loans

• California Code of Civil Procedure §580b.

• Purchase money loans (i.e., all or a portion of loan proceeds used to purchase the real estate 

collateral) may not give rise to a deficiency judgment, irrespective of whether the lender 

foreclosed judicially or non-judicially.

• Purchase money defined as:

1. Credit extended to purchaser by seller of property, which loan is secured by the 

property purchased; or

2. Funds loaned to purchaser if used to pay for a dwelling of 4 units or less occupied (at 

least in part) by the purchaser.
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No Deficiency for Purchase Money Loans cont.

• In 2013, §580b expanded to protect homeowners who refinance purchase money loans 

(however, such protection does not extend to money taken out of the refinancing that is not 

applied to the prior purchase money loan or to fees and expenses of the refinancing).
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Exceptions to Purchase Money Prohibition

• Does not prevent lender from suing borrower following non-judicial foreclosure if borrower 

commits bad faith waste or fraud.

• Does not protect a loan made to acquire a dwelling to rent to others that was only later 

occupied by the borrower. 

• Narrow exceptions for “non-standard” purchase money loans (e.g., a deed of trust given on 

land other than land purchased, or when borrower and lender agree that the loan will be 

subordinated to a future construction loan).
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Short Sale Prohibition

• California Code of Civil Procedure §580e.

• Lender may not seek a deficiency judgment against a borrower following a short sale of a 

dwelling of not more than 4 units.

► Does not apply if mortgagor is a corporation, limited liability company, limited      

partnership, or political subdivision of the State of California.
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Fair Value Limitations

• California Code of Civil Procedure §§580a and 726(b).

• Deficiency judgment limited to lesser of: (i) amount of debt that exceeds the FMV of the 

property at time of foreclosure sale, or (ii) amount of debt that exceeds sale price of property at 

foreclosure sale.
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Closing – Practice Tips

• If any real property collateral is located in California, consult with knowledgeable California 

counsel when making the loan and before taking any steps to enforce it.

• If loan is syndicated, loan documentation should provide all enforcement action to be taken via 

a designated agent.

• Wait until Trustee’s Sale is final before taking actions in jurisdictions outside of California.
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Questions?

?
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