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Agenda

• Background of FERC Energy Storage Reforms

• Order No. 841 

• Order No. 841-A

• DC Circuit Appeal

• RTO Compliance

• Recent FERC Activity – Distributed Energy Resource Aggregation

• Closing Thoughts 

• Q/A



Background –
FERC Energy Storage Reforms 
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Market Rule Changes: Order No. 890 (2007)

• Changed the rules for available transmission capacity (ATC)

• Helped the wind industry

• Increased transparency in ATC calculations/methodologies

• Hidden gem:  Technologies capable of providing non-generation 
services should be allowed on the grid

But how will they get paid?
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Payment Mechanism: Order No. 755 (2011)

• Technologies providing services on the grid should be paid for the 
value they provide to grid operators.

Accounting?
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Accounting and Financial Reporting: Order No. 784 (2013)

Third-Party Provision of Ancillary Services; Accounting and Financial Reporting 
for New Electric Storage Technologies

• Significantly expands opportunities for energy storage providers to 
capitalize on the industry advances. 



Order No. 841
Open the Markets
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Why Did FERC Issue Order No. 841?

• “To remove barriers to the participation of electric storage resources 
in the capacity, energy, and ancillary service markets operated by 
Regional Transmission Organizations (RTO) and Independent 
System Operators (ISO).”

• “To enhance competition and, in turn, help to ensure that the 
RTO/ISO markets produce just and reasonable rates.”

• “Furthermore, due to electric storage resources’ unique physical and 
operational … our actions here will help support the resilience of the 
bulk power system.”
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FERC Order No. 841 is a big deal

• Creates a clear legal framework for storage resources to operate in all 
electric markets

• Expands the universe of solutions that can compete to meet electric 
system needs

• Represents necessary steps on the path to more flexible electricity 
system
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FERC Order No. 841: One Unintentional “Big Deal”

• ESRs located behind-the-meter or on the local distribution system 
are permitted to participate in the RTO/ISO markets through the 
ESR participation model

• States do not have the opportunity to opt-out of the participation 
model. 
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Jurisdictional: Definition?

Order No. 841 says:  

ESRs (energy storage resources) can participate in wholesale and retail 
markets

Is that a violation of Federal/State jurisdictional boundaries?

• ESRs defined as “capable of receiving electric energy from the grid 
and storing it for later injection of an electric energy back to the grid”.

• ESRs that inject electric energy back into the grid in order to 
participate in an RTO/ISO market is engaging in wholesale energy 
markets – clearly within FERC’s jurisdiction
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Jurisdictional: Opt-Out?

Order No. 841:  FERC declined to adopt an opt-out provision that 
would allow state and local regulators to prevent ESRs from 
participating in wholesale markets

Is that a violation of Federal/State jurisdictional boundaries?

• Supreme Court held that wholesale and retail markets “are not 
hermetically sealed and incidental impacts on distribution facilities 
or the retail markets are of no legal consequence”
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What Order No. 841 Does Not Do

• Order No. 841 does not address DER aggregations:
• Instead, FERC created a separate proceeding (Docket No. RM18-9-000) to further 

explore DER aggregation in RTO/ISO markets

• Order No. 841 does not give states an “opt-out”
• FERC says jurisdiction is determined by the rule’s (1) direct affect on FERC-

jurisdictional rates and (2) fact that retail sales are not regulated

• Order No. 841 does not encroach on state jurisdiction or create a 
right for energy storage resources to use distribution facilities to 
access wholesale markets (disputed) 

• Various protesters and a FERC commissioner disagree



Order No. 841-A 
FERC Affirms Its Reforms
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Order No. 841-A: FERC Affirms Reforms

In Order No. 841-A, FERC rejects challenges to the final rule and 
generally affirms Order No. 841

• FERC rejects arguments that it encroached on state jurisdiction
• FERC also rejects notion that Order No. 841 creates a right for energy storage 

resources to use distribution facilities to access organized wholesale markets

• FERC stands by its refusal to provide an opt-out to states

• FERC reiterates that resources pay LMP for charging energy used for 
later discharge in wholesale market and no double-charging
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Order No. 841-A: FERC Affirms Reforms (cont’d)

• FERC affirms minimum size requirement 
• Markets already have models that allow resources of 100 kW to participate;

• FERC clarifies Order No. 841 does not require a capacity market

• Note: Commissioner McNamee issues partial dissent
• Final rule fails to fully respect the consequences of the final rule on local 

distribution systems, the states that regulate them and retail customers

• He would have limited the reach of FERC’s jurisdiction over distribution facilities  



Appeal of Order Nos. 
841 and 841-A
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Order 841-A Appealed

NARUC v. FERC

American Municipal Power, Inc., American Public Power Association, EEI, 
National Rural Electric Cooperative Association v. FERC

Intervenors in support of FERC’s position: 
• Vote Solar and Natural Resources Defense Council
• AEE, ESA, EDF, MISO, NRDC, NextEra, SEIA, SCE

Schedule: 
• Briefs:  October 30, 2019 thru March 16, 2020
• Oral Argument:  TBD

Issue:  Cooperative Federalism
• Does FERC’s decision deny states the ability to fully manage energy storage resources 

that are connected to distribution facilities or located behind a retail meter?



Meanwhile…
RTO/ISO Compliance Filings
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RTO/ISO Compliance Filings

In response to Order No 841, the RTOs/ISOs submitted required 
compliance filings in December of 2018

• Compliance looks different in the different RTOs/ISOs
• FERC anticipated that different market designs would require some flexibility 

• FERC issued deficiency letters in April 2019
• FERC wanted more granular level of detail for implementation

• RTO/ISO markets filed responded in May 2019

• FERC has not yet ruled on each RTO/ISO market’s proposed 
implementation of Order No. 841 
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RTO/ISO Compliance Filings (cont’d)

Sample issues/features of the compliance filings:

• MISO:
• Minimum size requirements and phase-in

• Transmission charges to storage

• SPP:
• Standards for capacity accreditation in resource adequacy construct 

• Treatment of energy storage co-located with generation at shared interconnection

• PJM
• Accounting system to separate wholesale and retail transactions

• Lack of state-of-charge parameters

• Requirement for ten-hour capacity duration
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RTO/ISO Compliance Filings (cont’d)

• NYISO
• Changes in sub-hourly dispatch

• Participation in both wholesale markets and utility programs

• ISO-NE:
• State of charge parameters

• Ability for resources to provide all services

• CAISO
• Transmission charges for the charging of storage resources
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Deficiency Letters and Responses
FERC requested the six markets to respond to several questions related 
to their proposed compliance with Order No. 841.  For example:

• To MISO: schedule for electric storage resources at 100 kW to have 
access to participation model

• To SPP: metering and accounting for distribution-sited storage 
resources with pseudo-tie resources

• To PJM: the basis for the 10-hour requirement 

• NYISO: application of buyer-side mitigation to resources 2 MW or 
less
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Deficiency Letters and Responses (cont’d)

• To ISO-NE: metering and accounting practices for participation in 
wholesale markets, and aggregation across multiple points of 
interconnection

• To CAISO: preventing electric storage resources from paying both 
wholesale and retail rates for the same charging energy



Recent Activity - Distributed 
Energy Resource 

Aggregation
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DER Aggregation Proceeding 

Remember, in Order No. 841, FERC severed for separate consideration 
issues related to distributed energy resource aggregations

Initial activity in Docket No. RM18-9-000:

• February 15, 2018 – FERC establishes a separate proceeding (Docket 
No. RM18-9-000) to consider the participation of distributed energy 
resource aggregations in RTO/ISO markets

• April 10-11, 2018 – Technical Conference held at FERC

Recent activity at FERC:

• September 5, 2019 – FERC issues Data Request to RTO/ISO markets

• October 7, 2019 – the RTO/ISO markets file responses
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DER Aggregation Proceeding (con’t) 

Responses by RTOs/ISOs to FERC Data Requests

• Significant variation in the way aggregation and interconnection of 
DER resources are addressed in the different RTOs/ISOs

• The RTOs/ISOs generally seek regional flexibility in addressing aggregation 
(similar to Order No. 841 compliance) 

For example:

• Level of involvement in distribution-level interconnections
• Varies significantly across the organized markets, e.g., NYISO vs MISO

• Current participation of DER resources in RTO/ISO markets
• Significant in some (CAISO, NYISO, ISO-NE); low in others (SPP & MISO)
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DER Aggregation Proceeding (con’t) 

Observations:

• Jurisdictional issues will continue to be front and center
• Increased DER aggregation and potential implications on FERC jurisdiction 

related to distribution facilities

• Other overlapping issues with Order No. 841 

• The pending D.C. Circuit appeal likely important for the future of this 
proceeding 



Closing Thoughts 
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What you need now to build a project 

• Rules meet requirements so you are allowed to participate? If yes, . . .

• Do you have land to build the projects? If yes,. . .

• Do you have contracts with the land owners?

• Do you have Purchase Power Agreements?

• Interconnection Agreements?

• ISAs?

• Environmental Studies?

• CPCN? 

• Market Based Rates?  



Q/A
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Questions? 

Andrew O. Kaplan Seth T. Lucia

617-488-8104 202-778-1667

akaplan@pierceatwood.com SLucia@mofo.com


