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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-755-4350 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 

 

FOR LIVE EVENT ONLY 
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Overview of the Federal ESA 
(16 U.S.C. § 1531-1544)   

 Congressional Intent: Halt and Reverse Trend 
Towards Species Extinction 

 ESA History 

 Administered by U.S. Fish and Wildlife Service 
and National Marine Fisheries Service 

EBBIN  MOSER  +  

SKAGGS   LLP 

 



6 

Endangered Species Are Everywhere! 

• 1599 federally listed species nationwide 

• Examples: 

San Joaquin kit fox 

California red-legged frog 

California tiger salamander 

vernal pool crustaceans 

Plant species 

 

http://sacramento.fws.gov/es/images/kit_fox.jpg
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Listed Species By State 
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Key Components 

• Section 4 
– Listing Process 

– Recovery Plans 

– Critical Habitat Designations 

• Section 6 — Cooperative Agreements w/ States 

• Section 9 — The “Take” Prohibition 

• Section 7 — The Consultation Process 

• Section 10 
– Safe Harbor and Candidate Conservation Agreements, Habitat Conservation Plans 

• Section 11 — Penalties and Enforcement 
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Definitions 
• A species is “endangered” when it is in danger of 

becoming extinct throughout all or a significant portion of 
its range 

 

• A species is “threatened” when it is likely to become 
“endangered” within the foreseeable future throughout all 
of a significant portion of its range 

 

• Critical habitat designations for listed species includes 
areas, occupied or not, that are deemed essential to species 
survival and recovery 

 

• Candidate Species is a species working through  the listing 

process, and have no legal protections 
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“Take” prohibition (Section 9) 

• What is “take”? 

– Harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct. 

• It is illegal to “take” listed wildlife, but listed plants get 
less protection. 

• Habitat destruction can constitute take. 

– By regulation, the USFWS defined “harm” as an act that actually 
kills or injures wildlife; such act may include significant habitat 
modification or degradation where it directly leads to death or 
injury of listed wildlife. 

• Occupied habitat vs. potential habitat 

• Penalties for illegal take 

• Enforcement 
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Incidental Take Authorization (Sections 7 
and 10) 

• Permits are available for “take incidental to 

otherwise lawful activity” 

• Two options for securing take authorization: 

– Section 7: “consultation” with USFWS, where a 

federal nexus exists  

– Section 10: Habitat Conservation Plans (HCPs), 

where no federal nexus exists 
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Section 7 vs. 10 

• Availability: federal nexus or not? 

• Timing:  Section 7’s are faster 

• Public participation: none in Section 7 

• Long-term benefits of Section 10 

– Duration of incidental take authorization 

– Coverage for unlisted species 

– No Surprises assurances 
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Consultation (Section 7) 

• Only applies to federal projects, or non-federal 

projects with a “federal nexus” (e.g., federal 

funding, CWA Section 404 permit, FERC 

licensing, etc.). 

– Section 7 implements federal agency obligation not to 

jeopardize the continued existence of any listed species, 

or cause the “destruction or adverse modification” of 

designated critical habitat  
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Consultation (Section 7) 

• Consultation trigger: if project “may affect” listed 

species (plants or animals) or designated Critical 

Habitat, then consultation is required 

• What is “consultation”?  Informal vs. Formal 

• Who does it, and how long does it take? 

• What’s the end result?  Jeopardy, no-Jeopardy and 

Biological Opinions 

• Incidental take statement 
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Incidental Take Permits/Habitat 
Conservation Plans (Section 10) 

• Permit Criteria 
• The taking is incidental to an otherwise lawful activity. 

• The HCP will minimize and mitigate the impacts of the incidental taking “to the 

maximum extent practicable.” 

• The incidental taking will not appreciably reduce the likelihood of the survival and 

recovery of the species in the wild. (No jeopardy standard)  

• The applicant will ensure adequate funding for the HCP and procedures to deal with 

unforeseen circumstances. 

• The applicant will ensure that other measures that the Services deem necessary or 

appropriate for the purposes of the plan will be met.   

• The Services have received such other assurances as they may require in order to 

implement the plan.  

• HCP Handbook (www.endangered.fws.gov) 

• Five Point Policy (USFWS 2000) 

• NEPA requirements 
 

http://www.endangered.fws.gov/
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No Surprises Assurances  

• No Surprises rule was promulgated jointly by USFWS and NMFS (68 FR 
8859 (Feb. 23, 1998)) 

• Once an ITP has been issued pursuant to an HCP, and its terms and 
conditions are being fully implemented, the federal government will not 
require additional conservation or mitigation measures, including land 
water (including quantity and timing of delivery), money, or restrictions on 
the use of those resources 

• If the status of a species addressed in an HCP unexpectedly declines, the 
primary obligation for undertaking additional conservation measures rests 
with the federal government, other government agencies, or other non-
federal landowners 

• Section 10 regulatory assurances have withstood legal challenge Spirit of 
the Sage Council v. Kempthorne, 511 F.Supp. 31 (D.D.C. 2007) 
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Permit Revocation Rule 

• NMFS or USFWS may nullify No Surprises assurances and 
revoke a Section 10 permit 

• Only if species covered by an HCP substantially declines and 
the continuation of an activity covered by the HCP would 
jeopardize the species  

• NMFS or USFWS must demonstrate a causal link between the 
continuation of the covered activities and the likelihood of 
jeopardy  
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Safe Harbor Agreements (SHA) 
(Section 10) 

• SHA is a voluntary agreement between non-Federal property 

owners and the FWS/NMFS. 

• In exchange for actions that contribute to the recovery of 

listed species on non-Federal lands, participating property 

owners receive formal assurances that if they fulfill the 

conditions of the SHA, the FWS will not require additional 

or different management activities. 

• At the end of the agreement period, participants may return 

the enrolled property to the “baseline conditions” that 

existed at the beginning of the SHA. 
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Candidate Conservation Agreements (CCA) 
(Section 10) 

• CCAs are meant to protect unlisted species that are declining 

and have the potential to become threatened or endangered if 

their habitat is not protected 

• Non-Federal landowners commit to implement mutually 

agreed upon conservation measures which, when combined 

with the benefits that would be achieved if those conservation 

measures were implemented on other necessary properties, 

would preclude the need to list 

• In return for the landowner’s proactive management, the 

FWS issues an enhancement of survival permit which upon 

listing authorizes take of individuals or the modification of 

habitat conditions to the levels specified in the CCA 
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Permitting Challenges 

• Endangered species present the toughest permitting challenge for the 

greatest number of projects 

• Project proponents (private or public) are still relatively inexperienced with 

the ESA 

• ESA issues often arise late in the land acquisition, entitlement or 

development process 

• The law is confusing and often misapplied, by both agencies and 

consultants 

• The “rules” are often informal and ambiguous, and are always changing 

• The regulatory agencies are understaffed, often under-trained, and reluctant 

to make decisions  

• Endangered species are often “used” to accomplish objectives that are not 

necessarily species-related 
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ENDANGERED SPECIES ACT 

COMPLIANCE 

Private Party 

Federal nexus? 

Take? 

Yes 

Habitat Conservation Plan 

Conservation Agreement 

Safe Harbor Agreement 

Section 7 

Consultation 

(Informal/Formal

) 

Technical 

assistance 

letter 

Service No take 

letter or Private 

Party declare 

victory 

Maybe No 

Yes 
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STAY ON SCHEDULE & REDUCE COSTS 

• Develop strategic plan 

– Anticipate all necessary permits 

– Identify needed information to support permit and 

associated federal processes, such as National 

Environmental Policy Act process 

– Anticipate potential project challenges 

• Develop coordinated agency plan 

• Develop administrative record to defend against 

any citizen suit challenge 
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INITIATING CONSULTATION 

• Applicants: prepare your own biological 

assessment/evaluation. 

• Allows you to clearly define the proposed action. 

• Establishes a record supporting the effect levels 

you believe are appropriate. 

• Include avoidance and minimization measures as 

part of project planning and development. 

• Include both listed and proposed species and 

critical habitat. 
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SECTION 7 CONSULTATION 

• Bradshaw’s Lomatium, listed by U.S. Fish and 

Wildlife Service as endangered 

• Federal action – Army Corps 404 CWA permit 

• Applicant developing commercial project 
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BRADSHAW’S LOMATIUM 

• Project survey indicated no presence 

• Survey conducted late in season 

• Species difficult to identify when not in bloom 

• Bradshaw’s Lomatium reserve near Project site 
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SECTION 7 PERMITTING STRATEGY 

• Habitat survey for Tufted hairgrass, associated 

species 

 

 

 

 

 

• Assumed presence of Bradshaw’s Lomatium 

• Habitat typing overlay on Project 
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HABITAT TYPING OVERLAYING PROJECT 

Tufted hairgrass 

(associated species) 

 

• 64 acres not suitable 

• 8 acres low quality 

• 48 acres high quality 
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FORMAL SECTION 7 CONSULTATION 

• Identified known populations of Bradshaw’s 

Lomatium 

• Conducted formal consultation  

• Conservative analysis but biological opinion 

concluded “no jeopardy” 

• Plaintiffs appealed when the Army Corps of 

Engineers issued its 404 CWA permit 

• Defended in District Court and Ninth Circuit with no 

injunctive relief granted 

 

 



29 

SECTION 7 PRACTICE TIPS 

• Project Proponents should request applicant or 

non-federal representative status 

• Applicants have rights in consultation 

• Applicants should request draft biological opinion 

and provide comments 

• Where there are data gaps or uncertainties, 

Service must make conservative assumptions 

about effects 

• Work to ensure a defensible “no jeopardy” opinion 
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ESA COMPLIANCE THROUGH 

CONSERVATION AGREEMENT 

Private party and FWS (or NMFS) 

enter into conservation agreement (Federal action) 

FWS consults with itself 

FWS develops biological opinion and 

environmental assessment 

FWS issues biological opinion 

with incidental take statement and FONSI 
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OREGON SILVERSPOT BUTTERFLY 

• Threatened species 

• Blue violet: food plant 

• Increased ecological 

succession major 

threat 
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CONSERVATION AGREEMENT 

• Scotch broom removal 

• Collect seeds from nectar plants and plant in 

disturbed areas 

• Refrain from grazing livestock on meadow 

• Monitor butterfly habitat 

• Provide a brief report to the U.S. Fish and Wildlife 

Service 
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NO FEDERAL NEXUS: PRIVATE LAND  
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KNOW YOUR PROJECT SITE & SPECIES 

• Check with counsel on federal and state species 

protections  

• Coordinate with agencies 

• Retain expert to assist in assessment – desk top 

evaluation and field surveys 

• Assess avoidance and minimization opportunities; 

evaluate potential project effects 
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STREAKED HORN LARK 

• Listed as threatened under ESA 

• Prefer open, flat, treeless landscapes of 300 acres  

• Enjoy disturbed dredge spoil sites and airport 

runways 
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NO TAKE LETTER 

• Completed surveys of site 

• Report from expert 

– Surveys results - no presence 

– Habitat assessment – species not utilizing site 

• Presented information to U.S. Fish and Wildlife 

Service 

• Service issued No Take Letter 
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AMERICAN BURYING BEETLE 

• Endangered species under ESA 

• Nocturnal, carrion-feeding beetle 

• Associate with a wide range of habitats 

• Persists in two widely separated populations 

(eastern and central United States) 

• ABB range is not fixed 

• Very specific survey protocol 
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TAKE AVOIDANCE PLAN  

• Proposed project originally outside ABB range 

• ABB range changed prior to project construction 

• Developed Project specific site assessment with 

avoidance and conservation measures 

• Determined any effects on ABB “insignificant or 

discountable” 

• Presented plan to the U.S. Fish and Wildlife 

Service – verbal agreement 

• Declare victory - document 
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SAFE HARBOR AGREEMENT 

• Potential take and no federal nexus 

• Applicants provide conservation measures 

• SHA provides regulatory certainty 

• Applicant receives Take Coverage (Enhancement 

of Survival Permit) 

• Voluntary agreement 

• SHA conclusion – landowners may return their 

lands to mutually agreed baseline conditions. 
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SAFE HARBOR AGREEMENT 

• Applicant manages 82,000 acres of timberland 

• Northern spotted owl 

• Washington owl circles 

• SHA components 

– Landscape approach  

– 60 year rotation (compared to 45) 

– Maintain elevated baseline  

– Designated special set aside areas (651 acres) 

– Any potential take later in time 
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Penalties and Enforcement 
(Section 11) 

• Federal Enforcement 
– Injunction 

– Criminal penalties 

– Civil penalties 

• Citizen’s suit 
– 60-day notice 

– Bennett v. Spear, 520 U.S. 154 (U.S. 1997) 

• Injunctive relief 
– Reasonably likely threat of imminent harm 
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Habitat Conservation Plans (Section 10) 

• HCP is a voluntary, applicant driven regulatory compliance 
mechanism 

• HCP is submitted with application for an incidental take 
permit 

• HCP elements/issues 
– An assessment of the impacts likely to result from the proposed 

taking (listed and non-listed species) 

– Measures the applicant will undertake to monitor, minimize, and 
mitigate for such impacts (the conservation program) 

– Adequate funding must be assured 

– Alternative actions to the taking 

– Permit term 

– Relationship to future Section 7 consultations 

• Public participation: notice and opportunity to comment 

• NEPA requirements 
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Scope of An HCP 

• Low Effect HCPs/categorically exempt from 

NEPA 

• Project-specific HCPs 

• Operations & Maintenance 

• Timber Harvest Plans 

• Regional HCPs 
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Conservation Program 

• Proposed mitigation rule defines mitigation as 

measures that will avoid and minimize effects, 

and that compensate for unavoidable effects 

• Modified land management practices 

• Habitat preservation 

• Enhancement or restoration 

• Creation of new habitats 

• Mitigation certainty  
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Adaptive Management, Changed Circumstances, 
and No Surprises 

• No Surprises rule specifically allocates risk between 
the federal government and Section 10 permittees 

• Permittee is responsible for responding to changes 
that can be reasonably anticipated, i.e. “changed 
circumstances” 

• Changed circumstances vs. unforeseen circumstances 

• Inclusion of adaptive management to address future 
uncertainty and allow for modifications to the 
conservation program 
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Changed and Unforeseen 
Circumstances 

• A changed circumstance is defined as changes in circumstances 
affecting a species or plan areas that can be reasonably anticipated 
and planned for (e.g., a relatively predictable, but unplanned event 
such as a fire, flood or other natural occurrence) 
– HCP specifies the actions the permittee will commit to address the 

circumstance 

• An unforeseen circumstance is an event affecting a species or plan 
area that could not reasonably have been anticipated by the plan 
participants that results in a substantial adverse change in the 
status of the HCP’s covered species 
– With No Surprises assurances, the Services cannot require an 

additional commitment of land, water or financial resources or impose 
additional land use restrictions 

– Able to redirect resources 
– The Services may take additional action on their own 
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Adaptive Management 

• “Learning while doing” allows you to adjust 
conservation actions over time to reflect new 
information on the life history or ecology 

• Key Features: 

– Iterative decision-making (evaluating results and 
adjusting actions on the basis of what has been 
learned through monitoring) 

– Feedback between monitoring and decisions 

– Measuring success in light of the HCP’s biological 
goals and objectives 
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HCPs 

• Kaua’i Island Utility Cooperative 

• PG&E Operations and Maintenance HCPs 

• Desert Renewable Energy Conservation Plan 

• East Contra Costa County HCP 

• Green Diamond Northern Spotted Owl HCP 

• University HCP 

 

 

 



51 

PG&E O&M HCP 

Regional, activity-based approach covering routine 

O&M for gas and electric facilities and minor new 

construction for 30 years 
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Stanford University HCP 

• Draft HCP for 8,000 acres 
– Terrestrial and aquatic species 

– Listed and unlisted 

• Final HCP 4,372 acres 
– Terrestrial species only 

• Covers existing land uses, new infrastructure, 
development, recreational and academic land uses, 
creek maintenance, etc. 

• “Net benefit” to species through preservation, 
enhancement and management 

• 50 year permit 
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Desert Renewable Energy 
Conservation Plan 

• 22.5 million acres in 7 California desert counties 
• Collaborative effort between the State (CEC and CDFW) and 

Federal Government (BLM and FWS) 
• Multi-phase plan (Phase 1 — Federal Land) 

– 10.8m acres of federal land 
• Allocates 388,000 acres for renewable energy development (8,000-

27,000 MW) 
• 400,000 acres of “public lands” potentially available for renewable 

energy development 
• 4.2m acres of conservation land + 3.5m ac of recreational 

management areas 

• Phase 2 Private Land (in-progress) 
– 11m acres 
– 600 square miles for energy development zones 

 



Thank You 

Barbara D. Craig 

Stoel Rives 

barbara.craig@stoel.com  

 

 

Shawn J. Zovod  

Ebbin Moser + Skaggs 

szovod@emsllp.com  
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