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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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Questions: Coverage Triggers, 

Exclusions, and Wage & Hour 

Claims
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Coverage Triggers

Most attorneys are familiar with broad 

“occurrence” based coverage under CGL 

Coverage A, which covers accidental acts 

subject to numerous exclusions.

EPL insurance policies provide coverage for a 

finite number of “wrongful acts” or “offenses.” 

(Similar to CGL Coverage B for Advertising 

Injury and Personal Injury) Other coverage 

triggers: “claim” and “loss.”



Coverage Trigger – Wrongful Act

Most insurers have their own custom EPL 

policy language, with their own lists of 

“wrongful act” triggers. 

Common covered acts: (1) discrimination,    

(2) harassment, (3) wrongful termination,     

(4) failure to hire and promote, (5) defamation,    

(6) invasion of privacy, (7) negligent hiring and 

supervision, and (8) retaliation and reprisal.



Coverage Trigger – Wrongful Act

Employment-related claims can fall 

through the cracks. For example, in Woo v. 

Fireman’s Fund Ins. Co., 164 P.3d 454 

(Wash. 2007), dental assistant sued dentist 

for taunting her with unflattering picture 

taken under anesthesia.  Policy covered 

“wrongful termination” that inflicted 

emotional distress. But no separate 

coverage for employment-based emotional 

distress.



Coverage Trigger - Claim

Virtually all EPL policies are written as 

claims-made policies. Thus, a “claim” 

during a fixed policy period is a basic 

coverage trigger.

Most policies broadly define “claim” to 

include written monetary demands, 

civil complaints, and administrative 

charges.



Coverage Trigger - Claim

Challenge for insureds: No coverage if 

claim first made before current policy 

period or retro date going back to the 

first policy period.

Thus, broad definition of “claim” can 

create coverage problems when the 

initial demand occurred before the 

policy period(s).



Coverage Trigger - Loss

Most EPL policies also require a 

covered “loss” or “damage.”

The term “loss” is normally defined in 

monetary terms such as damages, 

punitive damages, attorney’s fees, 

settlements and judgments. Seldom 

includes equitable relief.



Non-Monetary Claims - Restitution

In a frequently-cited case, the Texas 

court explained why restitution is 

conceptually distinct from damages: “An 

insured … does not sustain a covered 

loss by restoring to its rightful owners that 

which the insured, having no right therein, 

has inadvertently acquired.” Nortex Oil & 

Gas. Corp. v. Harbor Ins. Co., 456 

S.W.2d 489, 494 (Tex. Civ. App. 1970).



Non-Monetary Claims - Restitution

More recently, the Seventh Circuit applied this 

principle to D&O insurance. In Level 3 

Communications Inc. v. Fed. Ins. Co., 272 F.3d 

908, 911 (7th Cir. 2001), court found a claim for 

restitution is not the same as loss or damage: 

“An insured incurs no loss within the meaning of 

the insurance contract by being compelled to 

return property that it had stolen, even if a more 

polite word than ‘stolen’ is used to characterize 

the claim for the property's return.”



Wage & Hour Claims

Most EPL policies expressly

exclude coverage for wage 

and hour claims. 

Courts broadly construe these 

exclusions, consistent with 

their plain language.  



Wage & Hour Exclusions

Rather than listing every state wage & 

hour law, most policies exclude claims 

for violating the federal FLSA and 

“similar” state statutes.

This language broadly construed to 

include the relevant state wage & hour 

statutes, even if not identical to the 

federal FLSA.



Wage & Hour - Moral Hazard 

A broad reading of EPL wage & hour exclusions is 

consistent with the moral-hazard doctrine, which 

limits coverage when insureds could knowingly 

precipitate the insured event.

“Insurance against a violation of an overtime law, 

whether federal or state, would enable the 

employer to refuse to pay overtime and then 

invoke coverage so that the cost of the overtime 

would come to rest on to the insurance 

company.” Farmers Auto. Ins. v. St. Paul Mercury 

Ins. Co., 482 F.3d 976 (7th Cir. 2007).



Wage & Hour - Coverage Triggers

In addition, without express wage and hour 

coverage, questionable whether such claims 

would satisfy EPL “loss” or “damage” trigger. 

Repayment of past-due OT is the kind of 

restitution claim that is not normally an 

insurable damage. It is usually the repayment 

of an amount already due -- prior to the 

employer’s alleged wrongful act.



Wage & Hour Endorsements

Increasingly, EPL insurers offer wage & hour 

endorsements for additional premium. Normally 

such endorsements are limited in scope:

• Generally have lower sublimit than the 

remainder of the policy. (For example, 

$1,000,000 EPL policy may have a $100,000 

wage & hour sublimit.) 

• Also, many endorsements provide defense-

costs-only coverage, with no indemnity for 

judgments or settlements.



Endorsements vs. Stand-Alone Policies

Challenge: Even when EPL wage & hour 

endorsements available, they generally 

do not provide significant indemnity 

protection. 

Situation is changing.  New stand-alone

policies specifically designed to provide 

wage & hour coverage. But most are 

quite expensive!



Covid-Related Exclusions

Common EPLI exclusions that may 

restrict coverage for Covid-19 claims:

• OSHA exclusions

• Bodily-injury exclusions

• WARN exclusions

• Wage and hour exclusions



CURRENT TRENDS IN EMPLOYMENT LITIGATION 

HOW TO PREVENT EEOC LITIGATION AND COVID RELATED 

TRENDS

▪ Disability

▪ Retaliation

▪ Vaccine Mandates

▪ Religious and medical 

accommodations

▪ Sex discrimination

▪ Harassment, workplace bullying

▪ Race discrimination

▪ State law discrimination claims



EEOC CHARGES IN FY 2020

On February 26, 2021, the U.S. Equal 

Employment Opportunity Commission 

released the Fiscal Year 2020 Enforcement 

and Litigation Data

The numbers were lower than 

preceding years, and 2020 marked 

the lowest number of charges filed in 

over 20 years

The EEOC received 67,448 charges of 

workplace discrimination in FY 2020, down 

roughly 7% from 2019, when the 

Commission received 72,675 charges of 

discrimination. In drastic contrast, the 

agency received 99,992 charges in 2010



EEOC CHARGES IN FY 2020

https://www.eeoc.gov/statistics/charge-statistics-charges-filed-

eeoc-fy-1997-through-fy-2020.

https://www.eeoc.gov/statistics/charge-statistics-charges-filed-eeoc-fy-1997-through-fy-2020


EEOC CHARGES IN FY 2020

Retaliation in violation 

of employment-related 

statutes remains the 

most common box 

checked on the EEOC 

charges, comprising 

55.8 percent of all 

charges filed.

Disability claims were 

the second highest, at 

36.1 percent.

https://www.eeoc.gov/

newsroom/eeoc-

releases-fiscal-year-

2020-enforcement-and-

litigation-data.

https://www.eeoc.gov/newsroom/eeoc-releases-fiscal-year-2020-enforcement-and-litigation-data


EEOC CHARGES IN FY 2020

DISCRIMINATION 
ALLEGED

FY 2019 FY 2020

Retaliation 39,110 (53.8%) 37,632 (55.8%)

Disability 24,238 (33.4%) 24,324 (36.1 %)

Race 23,976 (33.0%) 22,064 (32.7 %)

Sex 23,532 (32.4%) 21,398 (31.7 %)

Age 15,573 (21.4%) 14,183 (21.0 %



EEOC CHARGES IN FY 2020

DISCRIMINATION 
ALLEGED

FY 2019 FY 2020

National Origin 7,009 (9.6%) 6,377 (9.5 %)

Color 3,415 (4.7%) 3,562 (5.3 %)

Religion 2,725 (3.7%) 2,404 (3.6 %)

Equal Pay Act 1,117 (1.5%) 980 (1.5 %)

Genetic Information 209 (0.3%) 440 (0.7 %)





EEOC CHARGES IN FY 2020

▪ $439.2 million for private sector claimants

▪ Approximately, $333.2 million through 

mediation, conciliation and settlements of 

charges

▪ $106 million through litigation in FY2020

▪ $385 for claimants in FY2019 and $407 million 

in FY 2018



EEOC CHARGES IN 

FY 2020

▪ The agency filed 93 merits lawsuits in 

2020, down from 144 the previous year. 

▪ Most lawsuits filed alleged violations of 

Title VII of the Civil Rights Act of 1964, 

followed by suits under the Americans 

with Disabilities Act (ADA). 

▪ There were 7 subpoena enforcement 

actions filed by the EEOC. 

▪ Legal staff resolved 165 lawsuits 

alleging discrimination.



EEOC’s fiscal year 2020 statistics (which 

ran from October 1, 2019 through 

September 30, 2020) only encompassed data 

from approximately seven months of the 

pandemic.

EEOC LITIGATION AND CHARGE STATISTICS 



RETALIATION

▪ Most common and most challenging 

complaint

▪ Two bases:

▪ Opposition

▪ Participation



RETALIATION

▪ Most common and most challenging type of 

employee complaint to defend

▪ Can be raised in connection with any 

underlying complaint of discrimination, even if 

underlying complaint is without merit.



PREVENTING RETALIATION

● Per the EEOC

• Understand your responsibilities.

• Don't take out your frustrations about the complaint on the employee.

• Treat employees consistently.

• Explain your rules and expectations to employees.

• Establish an open door policy.

• Hold employees accountable.

• Education of decision makers

• Communication with complainants

+ Negotiating the complainant’s exit from the company



DISABILITY DISCRIMINATION CLAIMS

▪ The Americans With Disabilities Act of 1990 

(ADA)

▪ Amendments in 2008 

▪ Types of Claims

▪ Discrimination on the basis of disability in 

hiring, firing, job assignment, promotion, 

training, pay, benefits and any other term 

or condition of employment

▪ Disability-based harassment so frequent 

or severe that it creates a hostile or 

offensive work environment or that results 

in an adverse action

▪ Failure to provide a reasonable 

accommodation to an applicant or 

employee with a disability, unless the 

requested accommodation would result in 

significant expense or other difficulties for 

the employer



COVID RELATED DISABILITY DISCRIMINATION CLAIMS

▪ COVID Testing

▪ Vaccine Mandates

▪ EEOC issued guidance stating vaccine mandates do violate ADA if 

employers make reasonable accommodations 

▪ Religion beliefs

▪ Medical conditions



COVID RELATED 

DISABILITY DISCRIMINATION CLAIMS

During a pandemic, ADA-covered employers 

may ask such employees if they are experiencing 

symptoms of the pandemic virus. For COVID-19, 

these include symptoms such as fever, chills, 

cough, shortness of breath, or sore throat. 

Employers must maintain all information about 

employee illness as a confidential medical record 

in compliance with the ADA.



COVID RELATED DISABILITY 

DISCRIMINATION CLAIMS

An employer may choose to administer COVID-19 

testing to employees before initially permitting them 

to enter the workplace and/or periodically to 

determine if their presence in the workplace poses a 

direct threat to others. The ADA does not interfere 

with employers following recommendations by the 

CDC or other public health authorities regarding 

whether, when, and for whom testing or other 

screening is appropriate. Testing administered by 

employers consistent with current CDC guidance will 

meet the ADA’s “business necessity” standard.

https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/testing-non-healthcare-workplaces.html


COVID RELATED DISABILITY DISCRIMINATION 

CLAIMS

▪ Ensure That A Policy And 

Procedure Exist For Handling 

Accommodation Requests

▪ Review Requests For 

Exemption From The Vaccine 

Requirement

▪ Initiate The Interactive Process

▪ Determine Whether The 

Employee Has A Disability 

Under The ADA



COVID RELATED DISABILITY DISCRIMINATION 

CLAIMS

▪ Determine Whether The 

Employee Has A Sincerely 

Held Religious Belief

▪ Determine If The 

Accommodation Poses A Direct 

Threat Or Creates An "Undue 

Hardship"

▪ Notify The Employee

▪ Review And Modify



STATES HAVE DIFFERENT IDEAS . . . 

▪ Florida, Texas, and Arkansas maintain bans on vaccine passports for 

customers and in public employment

▪ Montana prohibits private employers from mandating vaccines 

▪ Washington State bill (HB 1065) would prevent an employer from requiring 

an employee to receive the COVID-19 vaccine “as a condition of 

employment” if they make a “verbal or written declaration of medical, 

philosophical, or religious objection”

▪ North Carolina Occupational Safety and Health Act prohibits employers 

from mandating vaccination for those who object on religious grounds, 

except where it is necessary for the protection of the health or safety of 

others

▪ Numerous states (e.g., CT, IA, MI, MN, OK, PA, SC, TN, TX, & WI) are 

considering legislation designed to prevent private businesses from 

mandating COVID-19 vaccinations as a condition of employment



Bridges v. Houston Methodist Hospital (S.D. 
Tex. Jun. 12, 2021)

• Houston Methodist Hospital required employees be vaccinated by June 7th

at the hospital’s expense

• Employees claimed the hospital is unlawfully forcing employees to be 
vaccinated

• Claim is wrongful termination for refusing an experimental and dangerous vaccine

• Argued that requiring vaccination violates public policy, comparing vaccination to 
forced experimentation during the Holocaust.

• Court found that only protection for employees is refusing to commit an act 
that carries criminal penalties to the worker, and the employees could not 
specify an illegal act they were being required to perform.

• Even though employees argued that the vaccines are only authorized for 
emergency use by the FDA and the hospital was making them human 
guinea pigs, the court held that the hospital is not forcing the employees to 
be vaccinated.

• Employees can freely choose whether or not to be vaccinated.

• If plaintiffs refuse to be vaccinated, they “will simply need to work somewhere else.”

• Every employment includes limits on the worker’s behavior in exchange for 
remuneration – it is part of the bargain. 



EEOC Brings First COVID-Telework Suit Under Disability Law
EEOC Is Taking Action



SEX DISCRIMINATION 

SEXUAL HARASSMENT

▪ Increase in sexual harassment claims in FY2020 and FY2021

▪ U. S. Supreme Court  extended Title VII rights to LGBTQ+ employees

▪ In Bostock v. Clayton County, Gerald Bostock, a gay man, was fired for 

“conduct unbecoming of a county employee” after participating in a gay 

softball league.

▪ In Altitutde Express, Inc. v. Zarda, Donald Zarda was fired shortly after 

revealing to a customer that he was gay.

▪ In R.G. & G.R. Harris Funeral Homes v. Equal Employment Opportunity 

Commission, an employee who had previously presented herself as 

male was fired after notifying her employer that she planned to begin 

presenting as female in anticipation of undergoing gender reassignment 

surgery.



SEXUAL HARASSMENT



SEXUAL HARASSMENT

▪ The victim, as well as the harasser, may be a 

woman or a man. The victim does not have to 

be of the opposite sex from the harasser.

▪ The harasser may be the victim’s supervisor, 

an agent of the employer, a supervisor in 

another area, a co-worker or a nonemployee, 

such as a vendor or customer.

▪ The victim does not have to be the person 

harassed but could be anyone affected by the 

offensive conduct.

▪ Unlawful sexual harassment may occur 

without economic injury to or discharge of the 

victim.

▪ The harasser’s conduct must be unwelcome.



WORKPLACE BULLYING

▪ A situation in which one or more persons 

systematically and over a long period of 

time perceive themselves to be on the 

receiving end of negative treatment on the 

part of one or more persons, in a situation 

in which the person(s) exposed to the 

treatment has difficulty in defending 

themselves against this treatment.

▪ The “equal opportunity harasser”



WORKPLACE BULLYING

▪ Increasing number of companies 

prohibit bullying

▪ Legislatures in 29 states have 

introduced workplace anti-

bullying bills in recent years, 

according to the Healthy 

Workplace Campaign.

▪ The EEOC has implemented 

Respectful Workplaces initiative

http://healthyworkplacebill.org/states/


WORKPLACE BULLYING

Raess v. Doescher, 883 N.E.2d 790 (Apr. 8, 2008)

Court of Appeals upheld jury verdict where trial court allowed an expert 

to characterize a workplace incident as “an episode of workplace 

bullying” and refusing to instruct the jury that there is no “workplace 

bullying” cause of action did not require reversal of a $325,000 jury 

verdict for the plaintiff, the Indiana Supreme Court concludes. Raess v. 

Doescher, 883 N.E.2d 790 (Apr. 8, 2008).



SEX DISCRIMINATION

PAY EQUITY

▪ The laws enforced by EEOC prohibit employers from paying employees differently 

based on race, color, religion, sex (including pregnancy, gender identity, and sexual 

orientation), national origin, disability, age (40 or older), or genetic information:

▪ The Equal Pay Act of 1963 (EPA) requires employers to pay men and women 

equally for doing the same work at the same workplace.

▪ The other laws enforced by the EEOC-Title VII of the Civil Rights Act of 1964 (Title 

VII), the Age Discrimination in Employment Act of 1967 (ADEA), the Americans with 

Disabilities Act of 1990 (ADA), the Rehabilitation Act of 1973, and the Genetic 

Information Nondiscrimination Act of 2008 (GINA)- prohibit pay discrimination based 

on race, color, religion, sex (including pregnancy, gender identity, and sexual 

orientation), national origin, age (40 or older), disability, or genetic information.



RACE DISCRIMINATION

▪ Anticipate an uptick in race discrimination/race 

harassment claims post #BLM emphasis during 

the summer of 2020

▪ Evolving use of “microagressions” as support 

for claims of harassment 



UNCERTAINTY AND INCONSISTENT RESULTS  OF STATE 

DISCRIMINATION LAW CLAIMS

▪ In October 2021, a San Francisco federal court jury awarded $137 million to a 

Black former elevator operator who worked at Tesla’s Fremont facility for 

approximately one year before quitting his employment in 2016.

▪ After just four hours of deliberation, the jury awarded the plaintiff $6.9 million in 

emotional distress damages and $130 million in punitive damages.

▪ The Plaintiff testified at trial that Tesla employees frequently used the “n-word” and 

that they had drawn swastikas and nooses as well as racially disparaging images 

in the workplace.



UNCERTAINTY AND INCONSISTENT RESULTS  OF STATE 

DISCRIMINATION LAW CLAIMS

▪ Three days after this verdict, Elon Musk announced that Tesla is relocating its 

headquarters from California to Austin, TX 

▪ Toyota, Hewlett-Packard, Oracle, Charles Schwab and scores of other companies  

have left California



▪ Tremendous challenge for employers to understand and follow 

state employment laws

▪ Added complication of employees working remotely in states 

in which employer does not normally do business

UNCERTAINTY AND INCONSISTENT RESULTS  OF STATE 

DISCRIMINATION LAW CLAIMS



MITIGATING RISK OF UNANTICIPATED STATE 

DISCRIMINATION LAW CLAIMS

▪ Know where your employees are working when they are working remotely

▪ Implement policies about telework

▪ Communicate with employees about developments  that may affect them, such as 

vaccine mandates, and promptly develop policies



Preventing Wage & Hour Claims

Britton D. Weimer

Partner, Weimer & Weeding PLLC

bweimer@weimerweeding.com



Avoiding Expensive Wage & Hour 

(FLSA) Claims

• Most FLSA claims are very 

expensive to defend, and exposure 

can be large.

• Few FLSA claims are covered by 

EPL insurance.

• So prevention more important than 

traditional (discrimination-based) 

employment claims.



Avoiding Expensive Wage and Hour 

(FLSA) Claims (cont.)

• Main exposures:  (1) employees 

wrongly categorized as independent 

contractors, and (2) hourly 

employees wrongly categorized as 

exempt (salaried).

• Errors can quickly accumulate –

especially when multiple workers 

have same duties.  Class or 

collective action is an additional risk.



Comprehensive wage & hour program:

• Revise job descriptions to ensure that they reflect 

the work actually performed.

• Develop formal employee grievance program for 

reporting and resolving wage and hour concerns.

• Confirm that all written time-keeping policies and 

procedures are current, accurate, and obeyed. 

• Conduct regular self-audits with in-house or 

outside legal counsel (to protect the findings 

under the attorney-client privilege) and address 

all recommendations immediately.



Updating Job Descriptions

• In addition to preventing wage & hour claims, job 

descriptions can prevent traditional 

discrimination-based EPL claims.

• Principal defense:  Adverse employment action 

based upon poor job performance.

• Job description provides objective written 

standard against which job performance 

measured, for all employees.



Updating Job Descriptions (Cont.)

• Update job descriptions to reflect 

actual duties.  Conflicts between JDs 

and actual duties create legal static.

• Involve employees in updating job 

descriptions & have them sign off.  

(Buy-in avoids future claims they 

didn’t accept duties.)


