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Procedural Framework

• FRCP 56, subd. (a): “A party may move for summary
judgment, identifying each claim or defense — or the part of
each claim or defense — on which summary judgment is
sought. The court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law. The
court should state on the record the reasons for granting or
denying the motion.”
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Procedural Framework

• Cal. Code Civ. Proc. § 437c(a)(1): ”A party may move for
summary judgment in an action or proceeding if it is contended
that the action has no merit or that there is no defense to the
action or proceeding.”

• Subd. (c): “The motion for summary judgment shall be granted
if all the papers submitted show that there is no triable issue as
to any material fact and that the moving party is entitled to a
judgment as a matter of law. …”
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Procedural Framework

• Cal. Code Civ. Proc. § 437c(c) [continued]: “In determining if the
papers show that there is no triable issue as to any material fact, the
court shall consider all of the evidence set forth in the papers, except
the evidence to which objections have been made and sustained by
the court, and all inferences reasonably deducible from the evidence,
except summary judgment shall not be granted by the court based on
inferences reasonably deducible from the evidence if contradicted by
other inferences or evidence that raise a triable issue as to any
material fact.”
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Procedural Framework
• Review required elements of each claim or cause of action and

all potential defenses.

• Review jury instructions (CACI) and case law.

• Which facts are “material,” i.e., important to an issue?

• Which facts are in dispute?

• Is there a “genuine” issue of material fact in dispute?

• Start planning your client’s MSJ early.

• Also review the court’s local rules, standing orders and “local-
local” rules.
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Some Common Employment Law MSJ Grounds

• Statute of limitations.

• “At-will” doctrine.

• “Cause” for termination.

• Failure to exhaust administrative remedies (external or internal).

• Discrimination: legitimate, nondiscriminatory reasons for challenged
employment decision.

• Harassment: insufficiently severe or pervasive, harassment not “because of”
protected characteristic(s).

• Plaintiff’s evidence of “pretext” is not “specific and substantial.”

• Punitive damages claims.



Summary Judgment/Summary Adjudication

• Not every case justifies a MSJ.

• Consider the stakes, amount in dispute, settlement chances,
costs of discovery and MSJ, risks of triable issues that would
defeat MSJ, etc.

• Cautionary tale: Nazir v. United Airlines, Inc. (2009) 178
CA4th 243, 290, 100 CR3d 296, 335—appellate court highly
critical of summary judgment motion papers consisting of more
than 5,000 pages and over 700 evidentiary objections.
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Summary Judgment/Standards

• Parties “should focus their objections on the items of evidence
that are legitimately in dispute” to help direct the court to
evidentiary matters that are critical in resolving the summary
judgment motion.

• Serri v. Santa Clara Univ. (2014) 226 CA4th 830, 857-858, 172
CR3d 732, 756 & fn. 14 (sympathizing with “the plight of the trial
judge faced with hundreds of blunderbuss objections,” but
reversing trial court’s blanket ruling sustaining all of defendant’s
objections to plaintiff’s exhibits).
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Procedural Issues – Federal Court

• Federal burden-shifting rules (i.e., McDonnell Douglas) apply on summary
judgment motions in federal diversity cases unless in conflict with outcome-
determinative state rules based on substantive state policy. Gacek v.
American Airlines, Inc. (7th Cir. 2010) 614 F3d 298, 303—federal court
must apply Illinois rule governing summary judgment motion because state
rule was “rooted in substantive policy.”

• Compare Snead v. Metropolitan Prop. & Cas. Ins. Co. (9th Cir. 2001) 237
F3d 1080, 1091—McDonnell Douglas burden-shifting rule applied because
conflicting Oregon rule was not outcome-determinative.
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Procedural Issues – Federal Court

• This is not a problem in diversity cases in federal courts in
California because California courts apply the same McDonnell
Douglas burden-shifting rules on summary judgment motions.

• Check your state’s MSJ statute and case law to confirm whether
it mirrors federal law standards.
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Burden of Proof

• As the moving party, the employer has the burden of establishing that
either (1) one or more elements of the employee’s cause of action,
even if separately pleaded, cannot be established, or (2) a complete
defense to that cause of action exists.
– CCP § 437c(o)(2); FRCP 56(a) (burden to show “moving party is entitled

to judgment as a matter of law”).

• Denying the plaintiff his or her “day in court” is a drastic
outcome in some judges’ view.
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Burden of Proof

• The defendant-employer may prevail on MSJ by “showing” the
trial court that the claim “cannot be established.”

• Present affirmative evidence (deposition admissions,
interrogatory responses, requests for admission, declarations,
etc.) negating, as a matter of law, an essential element of
plaintiff’s claim. Guz v. Bechtel Nat’l, Inc. (2000) 24 C4th 317,
334, 100 CR2d 352, 363.

• For example: Plaintiff filed his complaint after the statute of
limitations on the claims had expired.
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Evidence in Support of MSJ

• Admissions: Pleadings or discovery responses (particularly
plaintiff ’s deposition testimony) may contain admissions disproving
an essential element of plaintiff’s claim.

• Declarations: Party and witness declarations or deposition testimony
(including experts) may negate a key element of plaintiff’s claim.

• Plaintiff cannot submit a declaration contradicting his or her prior
sworn deposition testimony to manufacture a triable issue of material
fact. See, e.g., Block v. City of Los Angeles (9th Cir. 2001) 253 F3d
410, 419, fn. 2.

• Importance of plaintiff’s deposition and MSJ admissions.
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Presenting Evidence and Arguments in Support of MSJ

• Another way for the defendant-employer to satisfy its burden of
proof on a motion for summary judgment or summary
adjudication is to “show” that plaintiff’s claim “cannot be
established” because of the absence of evidence on some
critical element of the claim.

– Green v. Ralee En’g. Co. (1998) 19 C4th 66, 72, 78 CR2d 16, 19.
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Presenting Evidence and Arguments in Support of MSJ

• In federal court, the defendant-employer moving for summary
judgment may “show” a cause of action has no merit by
pointing out to the court, through argument, the absence of
evidence to support the plaintiff’s claim.

– Celotex Corp. v. Catrett (1986) 477 US 317, 325, 106 S.Ct. 2548,
2554.

– For example, plaintiff’s “evidence” of “pretext” is based solely on
plaintiff’s own subjective belief (speculation).
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California MSJ Differences

• California courts require the defendant-employer to produce
direct or circumstantial evidence showing both that the
plaintiff-employee does not have and cannot reasonably obtain
evidence to support a prima facie case.

– Aguilar v. Atlantic Richfield Co. (2001) 25 C4th 826, 854, 107
CR2d 841, 862.

– In California, plaintiff-employees often seek a continuance of the
MSJ hearing date to obtain more discovery to defeat the MSJ.
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Evaluating the Evidence

• Circumstantial evidence may consist of:

– Factually inadequate (or devoid) discovery responses. Union Bank v.
Sup.Ct. (Demetry) (1995) 31 CA4th 573, 589-590, 37 CR2d 653, 663.

– Legally inadmissible discovery responses. Rio Linda Unified School Dist.
v. Sup.Ct. (Diaz) (1997) 52 CA4th 732, 741, 60 CR2d 710, 716.

– Discovery admissions: Plaintiff’s own deposition testimony may establish
plaintiff’s lack of knowledge concerning an essential element of his or her
claim.
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Burden-Shifting Framework

• Once the defendant-employer (moving party) has met the initial burden
above, the burden shifts to the plaintiff-employee (opposing party) to
produce admissible evidence showing a triable issue of fact. CCP §
437c(p)(2); FRCP 56(e).

• Although the defendant-employer may have the burden of proof at trial, the
plaintiff-employee’s evidence must be sufficient to create a genuine issue of
fact.

– There must be “evidence on which the jury could reasonably find for” the
opposing party. Anderson v. Liberty Lobby, Inc. (1986) 477 US 242, 252, 106
S.Ct. 2505, 2512.
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Procedural Issues 

• In California state court, the defendant-employer must carefully craft the
separate statement of undisputed material facts.

• The plaintiff-employee opposing the MSJ must prepare and file a separate
statement of disputed and undisputed facts that conforms to the requirements
of CCP § 437c(b)(3) & Cal.R.Ct. 3.1350.

– Failure to do so may allow the trial court to grant summary judgment for
defendant without granting plaintiff a continuance to cure any shortcomings.
Batarse v. Service Employees Int’l Union Local 1000 (2012) 209 CA4th 820, 823-
824, 147 CR3d 340, 343.

– The more undisputed material facts, the greater the risk that the plaintiff will be
able to raise a genuine issue of material fact.

– Not every fact is “material.”

23



Federal Court Procedure

• In federal court, deposition or declaration testimony offered to
show a triable issue may not be disregarded simply because it is
“self-serving” or asserts “uncorroborated” facts.

• But the court “can disregard a self-serving declaration that
states only conclusions and not facts that would be admissible
evidence.” Nigro v. Sears, Roebuck & Co. (9th Cir. 2015) 784
F3d 495, 497-98 (italics added).
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Discrimination MSJ Standards

• Because direct evidence of intentional discrimination is rarely
available, courts use a system of shifting burdens for summary
judgment motion where plaintiff claims disparate treatment by
the employer (McDonnell-Douglas).

• The initial burden rests on the employer (moving party) to
produce substantial evidence (1) negating an essential element
of plaintiff’s case or (2) (more commonly) showing one or
more legitimate, nondiscriminatory reasons for its action
against the plaintiff employee (e.g., poor job performance,
insubordination).

25



Discrimination MSJ Standards (McDonnell-Douglas)

• The burden then shifts to the plaintiff-employee to rebut defendant’s
showing by producing substantial evidence that raises a rational
inference that discrimination occurred; i.e., that the employer’s stated
neutral legitimate reasons for its actions are each a “pretext” or a
cover-up for unlawful discrimination.

– Guz v. Bechtel Nat’l, Inc. (2000) 24 C4th 317, 356, 100 CR2d 352,
379.

– Reeves v. Sanderson Plumbing Products, Inc. (2000) 530 US 133,
142-143, 120 S.Ct. 2097, 2106.
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MSJ Strategy

• If possible, base your motion entirely on plaintiff ’s own
deposition and discovery responses, documents that cannot be
explained away or are uncontradicted, or declarations of third
parties as to matters that plaintiff cannot refute.

• Any conflict between plaintiff’s deposition testimony and his or
her other sworn statements should not defeat your motion for
summary judgment.
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Experts

• The moving party may rely on expert opinion evidence to establish an
essential element of the claim or defense.

• But the opposing party may be able to defeat the motion by (1) obtaining
controverting expert opinion evidence or (2) showing that the moving
party’s expert testimony, even if uncontroverted, fails to establish an
essential element of the claim or defense. See Broussard v. University of
Cal. at Berkeley (9th Cir. 1999) 192 F.3d 1252, 1258—vocational
rehabilitation specialist’s conclusory declaration did not provide sufficient
credible evidence that employee was substantially limited in major life
activity of working.
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Experts

• For example, one court properly excluded an expert’s affidavit
stating that a hostile work environment at the defendant-
employer’s plant was “likely the product of a culture of
segregation and isolation pervasive in the area.”

• The affidavit was not based on personal knowledge and did not
state facts as to the actual work environment at the employer’s
plant. Celestine v. Petroleos de Venezuella SA (5th Cir. 2001)
266 F3d 343, 357.
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Other Potential Grounds for MSJ or Summary
Adjudication

• Failure to exhaust administrative remedy: Where exhaustion of an
available administrative remedy (EEOC or FEHA) is a prerequisite
to a lawsuit, plaintiff’s failure to exhaust the administrative remedy
may be established on motion for summary judgment.

• Failure to exhaust employer’s internal grievance procedures: Similarly,
where the employer provides an internal administrative process that includes
a quasi-judicial hearing to resolve disputes alleging unlawful employment
practices, plaintiff’s failure to exhaust that remedy may be established on a
motion for summary judgment.
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Other Potential Grounds for MSJ or Summary 
Adjudication

• Statute of limitations: See Romano v. Rockwell Int’l, Inc.
(1996) 14 C4th 479, 487, 59 CR2d 20, 24—limitations periods
began to run upon actual termination, rather than when
employee was informed discharge was inevitable.

– FEHA and Title VII have multiple statutes of limitations.

• “Good cause” for termination: Summary judgment may also
be proper where the employer claims good cause for
termination existed and there are no disputed material facts.
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Other Potential Grounds for MSJ or Summary 
Adjudication

• “At-will” employment: Whether employment was terminable “at will” as a
matter of law or whether there was an express or implied-in-fact agreement
requiring good cause for termination.
 whether an express employment agreement or other contractual documents declare

employment to be “at will”;

 whether an integration clause in an employment agreement precludes
parol evidence rebutting employment at will; and

 if parol evidence is allowed, whether oral promises or employer practices
modified that contract.
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Other Potential Grounds for MSJ or Summary 
Adjudication

Reduction in force and reorganization constituted “good cause” for
discharge as matter of law:

– Martin v. Lockheed Missiles & Space Co., Inc. (1994) 29 CA4th 1718, 1733, 35
CR2d 181, 188-189—layoff pursuant to reduction in force sufficient legitimate
business reason to prevail on age discrimination claim;

– Clutterham v. Coachmen Indus., Inc. (1985) 169 CA3d 1223, 1227, 215 CR 795,
797—legitimate economic reasons for reorganization;

– Gianaculas v. Trans World Airlines, Inc. (9th Cir. 1985) 761 F2d 1391, 1395—
reduction in management force upheld as defense to breach of contract claims; and

– Rose v. Wells Fargo & Co. (9th Cir. 1990) 902 F2d 1417, 1422—summary
judgment upheld on age discrimination and contract claims where plaintiff was
terminated in reduction in force after most of his duties were eliminated.
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RIF Supporting MSJ

• In addition to showing a business reason for a reduction in
force, an employer defending against discrimination claims must
provide particularized reasons why the plaintiff was selected for
layoff instead of other employees (e.g., the plaintiff has less
seniority, less skills or experience, performance problems, etc.).
– Diaz v. Eagle Produce Ltd. Partnership (9th Cir. 2008) 521 F3d

1201, 1211-12;
– Davis v. Team Elec. Co. (9th Cir. 2008) 520 F3d 1080, 1094-95.
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Other Potential Grounds for MSJ or Summary 
Adjudication

• Constructive discharge claims: A court may decide on summary
judgment that claims of constructive discharge are without merit.

• Age discrimination claims: A court may decide on summary judgment
that the employer’s decision to hire less experienced employees who are
paid lower salaries does not constitute age discrimination. EEOC v.
Insurance Co. of North America (9th Cir. 1995) 49 F3d 1418, 1421;
EEOC v. Newport Mesa Unified School Dist. (CD CA 1995) 893 F.Supp.
927, 931-932; Marks v. Loral Corp. (1997) 57 CA4th 30, 46, 68 CR2d 1,
10.
– But see Cal. Gov’t Code § ____ : laying off employees with higher salaries as

proxy for disparate impact age discrimination.
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Other Potential Grounds for MSJ or Summary 
Adjudication

• Failure to promote claims: A court may decide on summary judgment that the
employer’s decision not to promote plaintiff was based on evidence of his or her lack
of qualifications.

• Same-actor doctrine in federal court: Federal courts may consider as “very strong
evidence” against discriminatory animus the fact that the individual who made the
allegedly discriminatory decision is the “same actor” who hired the plaintiff. Coghlan
v. American Seafoods Co. LLC (9th Cir. 2005) 413 F3d 1090, 1096-1098 & fn. 10—to
defeat summary judgment motion, plaintiff must “muster the extraordinarily strong
showing of discrimination necessary to defeat the same-actor inference.”
– But see Wexler v. White’s Fine Furniture, Inc. (6th Cir. 2003) 317 F3d 564, 573-574 (en

banc)—“the same-actor inference … is insufficient to warrant summary judgment for the

defendant if the employee has otherwise raised a genuine issue of material fact”]
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“Same Actor” Defense Less Settled in California

• “[W]here the same actor is responsible for both the hiring and the
firing of a discrimination plaintiff, and both actions occur within a
short period of time, a strong inference arises that there was no
discriminatory motive.” Horn v. Cushman & Wakefield Western, Inc.
(1999) 72 CA4th 798, 809, 85 CR2d 459, 467 (emphasis added;
internal quotes omitted);

• See also West v. Bechtel Corp. (2002) 96 CA4th 966, 980-981, 117
CR2d 647, 658-659—presumption “applies with particular force”
where employee fired by same person who hired him scarcely a month
earlier.”
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“Same Actor” Defense Less Settled in California

• While “same-actor” evidence may create a strong inference against a discriminatory
motive, “such evidence [should not] be placed in a special category, or have some
undue importance attached to it, for that could threaten to undermine the right to a
jury trial by improperly easing the burden on employers in summary judgment.”
Nazir v. United Airlines, Inc. (2009) 178 CA4th 243, 273, 100 CR3d 296, 322.

• What is a short period of time? One California appellate court has questioned
another California appellate court’s holding “that five years is a ‘short time’ in the
context of a hiring and firing by the same person,” since “the hirings and firings
occurred within a span of two years or less” in many of the decisions that have
applied the same-actor inference. Sandell v. Taylor-Listug, Inc. (2010) 188 CA4th
297, 323, 115 CR3d 453, 474.
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“Same Actor” Defense Less Settled in California

• Impact of intervening events: Even where the period of time
between the hiring and firing decisions is short, circumstances
that take place during that interval may dilute the strength of the
“same actor” inference—e.g., if plaintiff in an age
discrimination case suffered some health problem that caused
him or her “to appear to be significantly older than he may have
appeared at the time he was hired.” Sandell v. Taylor-Listug,
Inc., 188 CA4th at 323-24, 115 CR3d at 474-75.
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Other Potential Grounds for MSJ or Summary Adjud.

• “Hostile environment” harassment claims:
– McCoy v. Pacific Maritime Ass’n (2013) 216 CA4th 283, 295-298, 156 CR3d 851, 863-865—

summary adjudication for employer on sexual harassment claim affirmed where behaviors

were not directed at plaintiff and consisted of 5-9 comments made over a period of 4 months
that were not so severe or pervasive as to create work environment permeated with sexual
harassment;

– Lawler v. Montblanc North America, LLC (9th Cir. 2013) 704 F3d 1235, 1245—because “a

single incidence of the ‘gruff,’ ‘abrupt,’ and ‘intimidating’ behavior … is not sufficiently
severe to constitute a hostile working environment,” district court properly granted summary
judgment to employer;

– Candelore v. Clark County Sanitation Dist. (9th Cir. 1992) 975 F2d 588, 590—sporadic
incidents did not amount to harassment; and

– Yamaguchi v. United States Dept. of the Air Force (9th Cir. 1997) 109 F3d 1475, 1483—

summary judgment for plaintiff properly denied where triable issue as to sufficiency of
employer’s response to harassment;
• Compare Steiner v. Showboat Operating Co. (9th Cir. 1994) 25 F3d 1459, 1463—

derogatory statements sufficiently pervasive to require trial of sexual harassment claim.
40



Other Potential Grounds for MSJ or Summary Adjud.

• Ellerth/Faragher affirmative defense in federal court: The employer may
be entitled to summary judgment if it can establish the Ellerth/Faragher
affirmative defense—i.e., that it exercised reasonable care to prevent or
promptly correct sexually harassing conduct or that plaintiff unreasonably
failed to take advantage of the protections offered by the employer.

– Vance v. Ball State Univ. (2013) 570 US 421, 186 L. Ed. 2d 565, 133 S.Ct. 2434,
2442;

– Lauderdale v. Texas Dept. of Criminal Justice, Institutional Div. (5th Cir. 2007) 512
F3d 157, 164-165; and

– Lamb v. Household Credit Services (ND CA 1997) 956 F.Supp. 1511, 1516-1517—
nonmanagement-level employee’s knowledge of harassment could not be imputed
to employer, and employer took appropriate remedial measures once it received
knowledge.
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California Law Compared – “Avoidable Consequences”

• A comparable, “avoidable consequences” defense is available
in FEHA sexual harassment cases in California courts.

• However, this defense likely cannot support summary judgment
in favor of the employer since it precludes liability only for
those damages that plaintiff could have avoided (which is
usually a question of fact). See State Dept. of Health Services v.
Sup.Ct. (McGinnis) (2003) 31 C4th 1026, 1044, 6 CR3d 441,
452.
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Other Potential Grounds for MSJ or Summary Adjud.

• Retaliation claims: A court may decide on summary judgment motion that plaintiff
failed to establish an element of a retaliation claim, using the familiar McDonnell-
Douglas framework.

• Mixed-motives defense to retaliation claims under federal statutes: In retaliation
cases under Title VII and 42 USC § 1981, defendant may obtain summary judgment
by showing that it had mixed motives for the personnel action in question—i.e., that it
had some lawful motive for the decision besides unlawful retaliation.

• By contrast, a defendant may not obtain summary judgment or summary
adjudication of discrimination claims under those statutes by showing it had mixed
motives; i.e., a single unlawful motive supports a discrimination claim. Metoyer v.
Chassman (9th Cir. 2007) 504 F3d 919, 934.
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Other Potential Grounds for MSJ or Summary Adjud.

• Disability discrimination claims: Summary judgment on claims of
disability discrimination may be appropriate based on:

– No evidence of disparate treatment:

• Evans v. Runyon (CD CA 1997) 965 F.Supp. 1388, 1390-1391—
employee offered no evidence that employer’s reason for
terminating her (misrepresentations on pre-employment
questionnaire and medical questionnaire) was a pretext for
disability discrimination;

• Peacock v. County of Marin (ND CA 1997) 953 F.Supp. 306, 309-
310—employee failed to produce evidence of pretext.

44



Other Potential Grounds for MSJ or Summary Adjud.

• No evidence of disability:
– Thompson v. Holy Family Hosp. (9th Cir. 1997) 121 F3d 537, 539-540—lifting

restrictions are not a substantial limitation of a major life activity so as to constitute a
disability under the ADA;

– Sanders v. Arneson Products, Inc. (9th Cir. 1996) 91 F3d 1351, 1353-1354—
psychological impairment lasting 3 1/2 months was too short in duration to constitute a
disability;

– Holihan v. Lucky Stores, Inc. (9th Cir. 1996) 87 F3d 362, 366—encouraging employee to
seek counseling for mental problems was evidence that employer regarded employee as
disabled;

– Wilmarth v. City of Santa Rosa (ND CA 1996) 945 F.Supp. 1271, 1277—existence of
impairment lasting 2 years and 2 months was temporary and not a disability under the
ADA;

– Gomez v. American Building Maintenance (ND CA 1996) 940 F.Supp. 255, 258-259—
impairment did not prevent employee from performing broad range of jobs, so that he
was not disabled.
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Other Potential Grounds for MSJ or Summary Adjud.

• Employer provided reasonable accommodation for
disability:

– Sharpe v. American Tel. & Tel. Co. (9th Cir. 1995) 66 F3d
1045, 1050-51—employer who provided reasonable
accommodation for employee’s disability could not be liable
for failing to offer employee his preferred accommodation;

– Prilliman v. United Air Lines, Inc. (1997) 53 CA4th 935, 953-
54, 62 CR2d 142, 152—triable factual issue existed whether
employer could have reasonably accommodated employee by
finding alternative position.
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Other Potential Grounds for MSJ or Summary Adjud.

• Disability precludes competent performance:

–Lawler v. Montblanc North America, LLC (9th Cir.
2013) 704 F3d 1235, 1242-1243—summary
judgment in favor of employer proper where plaintiff
“admitted that her disability makes it impossible for
her to fulfill the duties of her position” and thereby
failed to establish the “competently performing”
element of prima facie case.
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Other Potential Grounds for MSJ or Summary Adjud.

• Discrimination claim inconsistent with application for disability
benefits:

– Cleveland v. Policy Mgmt. Systems Corp. (1999) 526 US 795, 798, 119
S.Ct. 1597, 1600—to survive summary judgment motion, plaintiff who
seeks disability benefits after filing disability discrimination claim must
explain why the benefit claim does not contradict plaintiff’s ability to
perform essential job functions;

– Smith v. Clark County School Dist. (9th Cir. 2013) 727 F3d 950, 959-960
(recognizing rule but reversing summary judgment where plaintiff “gave
sufficient explanations for the inconsistencies between her ADA claim and
her [pension] and [FMLA] applications.”
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Other Potential Grounds for MSJ or Summary Adjud.

• FMLA claims: Smith v. East Baton Rouge Parish School Bd.
(5th Cir. 2006) 453 F3d 650, 652—court may decide on
summary judgment that position to which plaintiff was assigned
after returning from protected medical leave was equivalent to
position she held before the leave.

• “Tameny” claims (tortious discharge in violation of public
policy): Eisenberg v. Alameda Newspapers, Inc. (1999) 74
CA4th 1359, 1391, 88 CR2d 802, 827—publisher’s firing
newspaper reporter for dissatisfaction with views expressed not
a public policy violation.
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Other Potential Grounds for MSJ or Summary Adjud.

• Release of claims: A motion for summary judgment may be used to determine
whether a release signed by the employee bars the present action. See Butler v.

Vons Cos., Inc. (2006) 140 CA4th 943, 947-950, 45 CR3d 151, 154-156—triable
factual issue whether employee’s and union’s release of labor grievance arising

from altercation with supervisor extended to employee’s subsequent racial
discrimination action.

• Preemption: A motion for summary judgment may be used to determine

whether other laws, such as ERISA, LMRA, NLRA or RLA, preempt a plaintiff’s
claims. See Luke v. Collotype Labels USA, Inc. (2008) 159 CA4th 1463, 1466, 72

CR3d 440, 442—FLSA preempted plaintiff’s claim of wrongful termination;
Fitz-Gerald v. SkyWest Airlines, Inc. (2007) 155 CA4th 411, 414, 65 CR3d 913,

914-915—RLA preempted plaintiff’s wage and hour claims.
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Other Potential Grounds for MSJ or Summary Adjud.

• Legality of compensation policy: A motion for summary
judgment may be used to determine whether an employer’s
compensation policies or practices are valid as a matter of law.
See Bell v. H.F. Cox, Inc. (2012) 209 CA4th 62, 73-75, 146
CR3d 723, 734-735—in action challenging employer’s vacation
benefits policy, summary adjudication for employer affirmed on
ground that policy was legal.
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Other Potential Grounds for MSJ or Summary Adjud.

• Plaintiff’s status as employee or independent contractor: A motion for
summary judgment may also be used to determine whether, as a matter of
law, a plaintiff is an employee or an independent contractor.

– See Beaumont-Jacques v. Farmers Group, Inc. (2013) 217 CA4th 1138, 1140, 159
CR3d 102, 104—in action premised on existence of employee-employer
relationship, summary judgment for employer affirmed on ground that plaintiff was
independent contractor (plaintiff “exercised meaningful discretion with reference to
her efforts,” and defendant “did not have sufficient ‘control of the details’ with
respect to those efforts”).
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Other Potential Grounds for MSJ or Summary Adjud.

• Statements to employees conditionally privileged: Whether
allegedly defamatory statements to employees are conditionally
privileged under Cal. Civ. Code § 47(c)(3) may be determined
by motion for summary judgment. McGrory v. Applied Signal
Tech., Inc. (2013) 212 CA4th 1510, 1540-41, 152 CR3d 154,
178-79—employer entitled to summary adjudication of
defamation claim where employer’s statements to employees
about reasons for plaintiff’s termination were conditionally
privileged.
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Other Potential Grounds for MSJ or Summary Adjud.

• Defendant’s affirmative defenses: Although not as common, a
plaintiff may move for summary adjudication of a defendant’s
affirmative defenses.

– See See’s Candy Shops, Inc. v. Sup.Ct. (Silva) (2012) 210
CA4th 889, 891-92, 148 CR3d 690, 692—reversing trial
court’s order summarily adjudicating certain of defendant’s
affirmative defenses in plaintiff’s favor but not expressing
disapproval of procedure.
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Other Potential Grounds for MSJ or Summary Adjud.

• Effect of plaintiff’s failure to list employment lawsuit in bankruptcy
petition: Unless caused by inadvertence or mistake, a plaintiff’s failure to list
an employment lawsuit as an asset in a bankruptcy proceeding may result in
summary judgment for the employer.

– Ah Quin v. County of Kauai Dept. of Transp. (9th Cir. 2013) 733 F3d 267, 269
(stating rule but reversing summary judgment for employer because trial court
applied wrong standard in determining inadvertence or mistake);

– Dzakula v. McHugh (9th Cir. 2014) 746 F3d 399, 400 (motion to dismiss); and

– Cloud v. Northrop Grumman Corp. (1998) 67 CA4th 995, 1000-1001, 79 CR2d
544, 547 (noting that application of judicial estoppel in this context proper subject
of motion for summary judgment).
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Ruling on MSJ

• Plaintiff may be able to defeat a summary judgment motion by raising
triable issues of fact as to the employer’s motives for the challenged
employment decisions.

• “If a plaintiff succeeds in raising a genuine factual issue regarding the
authenticity of the employer’s stated motive, summary judgment is
inappropriate, because it is for the trier of fact to decide which story is to be
believed.” Washington v. Garrett (9th Cir. 1993) 10 F3d 1421, 1433.

– See also Nazir v. United Airlines, Inc. (2009) 178 CA4th 243, 286, 100 CR3d 296,
331-32—“many employment cases present issues of intent, and motive, and hostile
working environment. Such cases … are rarely appropriate for disposition on
summary judgment.” (Italics added.)
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Statistical Evidence and MSJ

• After a U.S. Supreme Court decision raised some question whether a
plaintiff alleging age discrimination in violation of the ADEA must establish
a prima facie case of discrimination, the Ninth Circuit answered that question
in the affirmative. Shelley v. Geren (9th Cir. 2012) 666 F3d 599, 606-08.

• In upholding a district court’s grant of summary judgment to an employer in
a different case, the Ninth Circuit clarified that “a plaintiff can make out a
prima facie case of disparate-treatment age discrimination using statistical
evidence, even where that evidence does not account for the [employer’s]
legitimate non-discriminatory reason for the discharge.” Schechner v. KPIX-
TV (9th Cir. 2012) 686 F3d 1018, 1021.
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Evidence of “Pretext”

• Employer shifts nondiscriminatory reasons: The employer offered fundamentally
different reasons for its action against the plaintiff: “[S]ubstantial changes over time in
the employer’s proffered reason for its employment decision support a finding of
pretext.” Kobrin v. University of Minn. (8th Cir. 1994) 34 F3d 698, 703.

• Washington v. Garrett, 10 F3d at 1434—plaintiff first notified that her job was being
eliminated for budgetary reasons, later for poor job performance.

• Zaccagnini v. Chas. Levy Circulating Co. (7th Cir. 2003) 338 F3d 672, 679—
employer said he did not rehire plaintiff because union objected; union official denied
this.

• Koski v. Standex Int’l Corp. (7th Cir. 2002) 307 F3d 672, 677:
— the employer’s stated reasons are factually baseless;
— those reasons were not the actual motivation for the discharge; or
— the employer’s proffered reasons were insufficient to motivate the discharge. 
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“Pretext” to Defeat MSJ

• Corporate culture of discrimination: Evidence of a “corporate culture” of
discrimination may create an inference of pretext as to the employer’s
articulated nondiscriminatory reasons: “One could infer … that management
permitted an atmosphere of racial prejudice to infect the workplace.” Slattery
v. Swiss Reinsurance America Corp. (2nd Cir. 2001) 248 F3d 87, 92 (italics
added; internal quotes omitted).

• Biased remarks: The employer made multiple age-biased remarks, creating
an inference of pretext as to its allegedly nondiscriminatory reasons for
denying a transfer opportunity to the age-protected plaintiff. Ercegovich v.
Goodyear Tire & Rubber Co. (6th Cir. 1998) 154 F3d 344, 355.
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“Pretext” to Defeat MSJ

• Retaliatory motive: The employer’s action, although allegedly for nondiscriminatory
reasons, was in retaliation for plaintiff’s exercise of protected rights. Winarto v.
Toshiba America Electronics Components, Inc. (9th Cir. 2001) 274 F3d 1276, 1285—
employee laid off on basis of low performance evaluation following her complaints of
harassment and discrimination.

• Evidence suppressed: The employer willfully suppressed evidence, creating an
inference that the evidence was adverse to its grounds for summary judgment. See
Bihun v. AT&T Information Systems, Inc. (1993) 13 CA4th 976, 994, 16 CR2d 787,
796 (disapproved on other grounds in Lakin v. Watkins Associated Indus. (1993) 6
C4th 644, 25 CR2d 109)—willful suppression of supervisor’s personnel records
created inference supporting plaintiff’s claims that records contained sexual
harassment complaints against supervisor.
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“Pretext” to Defeat MSJ

• Compare—spoliation of evidence: “Spoliation” of evidence may give rise to an
inference that the evidence would have been unfavorable to the party responsible for
its destruction if: (1) that party had an obligation to preserve the evidence; (2) the
evidence was destroyed with a “culpable state of mind”; and (3) the evidence was
relevant to an opposing party’s claim or defense.

• Spoliation alone, however, may be insufficient to establish a triable issue of fact on a
defendant’s summary judgment motion in a discrimination case; other evidence of a
discriminatory motive is required to raise a triable issue. Reeves v. MV Transp., Inc.
(2010) 186 CA4th 666, 682, 111 CR3d 896, 909-910; Byrnie v. Town of Cromwell,
Bd. of Educ. (2nd Cir. 2001) 243 F3d 93, 107—some “not insubstantial evidence” for
plaintiff’s cause of action also required.
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Summary Judgment/Summary Adjudication 
Miscellaneous Issues

• Preparing for and taking plaintiff’s deposition
• Necessary third party discovery?
• Timing?

• Note California 75-day notice requirement
• California MSJ must be heard more than 30 days before trial

• Form of motion
• Statement of facts (UMFs)
• Opposition based on need for additional discovery
• Objections to evidence
• Order granting or denying MSJ
• Motion for reconsideration, writ of mandamus and appellate rights
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Recent Summary Judgment Decisions

• Mattei v. Corporate Mgmt. Solutions, Inc., 2020 WL 3970367
(Cal. Ct. App. 2020)

• Our Lady of Guadalupe School v. Morrissey-Berru, 591 U.S.
___, 2020 WL 3808420 (2020)

• David v. Queen of the Valley Med. Ctr., 2020 WL 3529683 (Cal.
Ct. App. 2020)

• Oliver v. Konica Minolta Bus. Solutions USA, Inc., 2020 WL
3446865 (Cal. Ct. App. 2020)



IATSE Signatory Was Employer Responsible for 
Payment of Unpaid Wages

• Mattei v. Corporate Mgmt. Solutions, Inc., 2020 WL 3970367 (Cal. Ct. App. 2020)

Alyosha Mattei and three other lighting technicians, all members of Local 728 of the IATSE
trade union, worked on the production of a television commercial that was produced under
the 2016 Commercial Production Agreement (CPA) – to which IATSE and the Association
of Independent Commercial Producers, Inc. are signatories. MullenLowe hired Diktator
US, LLC, to produce the commercial. Because Diktator is not a signatory to the CPA, it
paid Corporate Management Solutions, Inc. (CMS), which is a signatory to the CPA,
$2,000 to “borrow” CMS’s signatory status so that Diktator would be able to hire IATSE
crewmembers for the production. When MullenLowe failed to pay Diktator for the costs
of production, Diktator failed to pay CMS, which in turn failed to timely pay the
employees through a third-party payroll service. The trial court granted summary
judgment in favor of CMS on the ground that it was not the employer within the meaning
of IWC Wage Order No. 12-2001 (motion picture industry).

The Court of Appeal reversed, holding that the CPA does not permit signatories like CMS
who “lend” their signatory status to non-signatory production companies like Diktator to
avoid responsibility for wage and hour violations suffered by IATSE member employees.
According to the Court, “CMS appeared not to have this control [over the employees]
because it chose to shut its eyes during productions, thus fostering the perception it was not
an employer.”
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Religious Schools Were Permitted to Terminate
Employment of Teachers Despite Claims of
Discrimination

• Our Lady of Guadalupe School v. Morrissey-Berru, 591 U.S. ___, 2020 WL 3808420
(2020)

Terminated elementary school teachers Morrissey-Berru sued her school for age discrimination
under the ADEA; Biel alleged her school had discriminated against her because she had
requested a leave of absence to obtain breast cancer treatment. The district court dismissed
each teacher’s case based upon the “ministerial exception,” which holds that the First
Amendment bars a court from entertaining an employment discrimination claim brought by
certain employees of a religious entity against the institution, but the Ninth Circuit reversed.

In this 7-2 opinion, the Supreme Court reversed the Ninth Circuit: “When a school with a
religious mission entrusts a teacher with the responsibility of educating and forming students
in the faith, judicial intervention into disputes between the school and the teacher threatens the
school’s independence in a way that the First Amendment does not allow.” Cf. Little Sisters of
the Poor Saints Peter & Paul Home v. Pennsylvania, 591 U.S. ___, 2020 WL 3808424 (2020)
(federal government had the authority under the Affordable Care Act to promulgate religious
and moral exemptions from mandatory contraceptive coverage by employers with sincerely
held religious objections).
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Summary Judgment Was Properly Granted In Favor Of 
Hospital In Meal/Rest Break Case

• David v. Queen of the Valley Med. Ctr., 2020 WL 3529683 (Cal. Ct. App. 2020)

Registered nurse Joana David sued her former employer, Queen of the Valley Medical Center,
for allegedly failing to pay her for meal breaks and rest periods and for failure to pay
minimum wage. David also alleged she was not paid for all wages that were owed because
of the hospital’s time-rounding policy. The trial court granted summary judgment in favor
of the hospital, and the Court of Appeal affirmed.

Summary judgment was properly granted as to the meal and rest break claims because there
was no evidence that the hospital had actual or constructive knowledge that David’s meal
and rest breaks were being interrupted with work-related discussions: A supervisor’s
“walking into the break room and looking at the clock, without more,” did not constitute “a
direction to prematurely terminate a break.” Further, an “instruction to avoid overtime,
without more, cannot reasonably be understood as an affirmative direction to perform work
off-the-clock” (quoting the trial court’s order). Finally, the trial court properly held that the
hospital’s rounding policy was neutral insofar as it was established by the hospital’s expert
(and unrebutted by plaintiff’s expert) that 47 percent of plaintiff’s rounded time entries
favored plaintiff or had no impact, and 53 percent favored the hospital.
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Service Technicians May Be Entitled To 
Compensation For Travel Time

• Oliver v. Konica Minolta Bus. Solutions USA, Inc., 2020 WL 3446865 (Cal. Ct. App. 2020)

In this putative class action, plaintiffs Michael Oliver and Norris Cagonot sued their
employer for compensation for the time they and other service technicians spent
driving their own personal vehicles to the first customer site in the morning and
from the last customer site in the evening. Service technicians did not report to an
office for work, and they carried the employer’s tools and parts with them in their
vehicles. The trial court determined that plaintiffs’ commute time was not
compensable as hours worked.

The Court of Appeal reversed, holding that there are triable issues of fact whether the
technicians were subject to the employer’s control during their commute time and
also whether they were entitled to reimbursement for commute mileage.
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Service Technicians May Be Entitled To 
Compensation For Travel Time (continued)

• Oliver v. Konica Minolta Business Solutions U.S.A., Inc., No. H045069, 2020 
WL 3446865 (Cal. Ct. App. June 2, 2020
– There also existed factual disputes as to whether the employees were required

to carry KM’s tools and parts during the commute; if carrying the tools and
parts was optional, then the service technicians would not be subject to the
control of KM. There was also a factual dispute regarding the volume of tools
and parts service technicians were required to carry; the volume of such parts
and tools would potentially limit the service technicians’ ability to engage in
personal pursuits, thus rendering the employees subject to the control of KM.
These factual issues precluded summary judgment in favor of KM under the
control test. Having found triable issues with respect to the control test, the
court did not address the suffer or permit to work test. Similarly, because the
court found triable issues regarding Plaintiffs’ entitlement to wages, it likewise
found triable issues as to their entitlement to mileage reimbursement under
Labor Code section 2802.
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