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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Title IX
 Title IX of the Education Amendments of 1972.

 Prohibits sex discrimination in education programs and
activities that receive federal financial assistance.
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Title IX

Applies to:
 Financial Assistance
 Student Housing
 Athletics
 Extra-Curricular Activities
 Employment Practices
 Sexual Harassment of Students and Employees
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Title IX

No person in the United States shall on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subject to discrimination under any
educational programs or activity receiving federal
financial assistance.
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Title IX

What does that mean?
A brief history lesson is in order….
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Title IX
Final Rule Amending Title IX Regulations Effective (?) August 14, 
2020
 For purposes of administrative enforcement, universities will be

held to a “deliberately indifferent” standard.
 The term “sexual harassment” has been defined as “conduct on

the basis of sex” that satisfies one or more of the following:
(i) quid pro quo harassment by a school employee; (ii) unwelcome
conduct that a reasonable person would determine is so severe,
pervasive, and objectively offensive that it denies a person equal
access to the school’s education program or activity; or (iii) sexual
assault (as defined by the Clery Act), dating violence, domestic
violence, or stalking, as defined by the Violence Against Women
Act (VAWA). The term is more narrowly defined than in previous
guidance, but broadens the even narrower construction in the
proposed regulations.
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Title IX

 “Actual knowledge” is defined as notice of sexual
harassment or allegations of sexual harassment to a
school’s Title IX Coordinator or any official of the school
“who has authority to institute corrective measures on
behalf of the [institution], or to any employee of an
elementary and secondary school.”

 An institution’s Title IX jurisdiction is limited to
incidents that occur in the institution’s education
program or activity.

 When filing a “formal complaint,” a complainant must
be participating in or attempting to participate in the
institution’s education or an activity of the school with
which the formal complaint is filed.
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Title IX

 An institution’s obligations are triggered by an allegation of 
sexual harassment in an institution’s “education program or 
activity” “in the United States.” An “education program or 
activity includes locations, events, or circumstances over 
which the school exercised substantial control over both the 
respondent and the context in which the sexual harassment 
occurs, and also includes any building owned or controlled 
by a student organization that is officially recognized by a 
postsecondary institution.”

 Universities are required to provide written notice to a
respondent upon receipt of a complaint, which must state
that the responding party is presumed to be not responsible
for the alleged conduct and that a determination of
responsibility will be made at the end of the grievance
process.
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Title IX

 A school’s obligations to ensure its community knows
how to report to the Title IX Coordinator are expanded.
Instead of providing only students and employees the
Title IX Coordinator’s contact information, the school
also must notify applicants for admission and
employment, parents or legal guardians of elementary
and secondary school students, and all unions of the
name or title, office address, email address, and
telephone number of the Title IX Coordinator.

 Institutions can choose the applicable evidentiary
standard (either “preponderance of the evidence” or
“clear and convincing evidence”) in determining
responsibility, with the caveat that the standard used
for students and employees must be the same.

12



Title IX

 Schools are required to offer supportive measures to
every complainant promptly, at the onset of the
investigation. This requirement applies to all informal
and formal complaints and is intended to ensure equal
access to education programs and activities.

 The single investigator model is no longer permitted. A
postsecondary school’s mandatory grievance process
must provide for a live hearing, during which all parties
must be permitted to have an advisor of their choice.
At the request of either party, the institution must
allow a technology-assisted live hearing in which the
parties participate while located in separate rooms.
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Title IX

 At the live hearing, cross-examination of the parties
and any witnesses must be allowed. The cross
examination must be conducted directly, orally, and in
real time by the party’s advisor of choice. If the party
does not have an advisor present at the live hearing,
the institution must provide (free of charge to that
party) an advisor of the school’s choice, who may be,
but is not required to be, an attorney, to conduct cross-
examination on behalf of that party.

 Schools must create an audio or audiovisual recording,
or transcript, of any live hearing and make it available
to the parties for inspection and review.
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Title IX
 Schools must offer both parties an appeal from a determination

regarding responsibility, and from dismissal of a formal complaint, on
the following bases: procedural irregularity that affected the outcome of
the matter; new evidence that was not reasonably available at the time
the determination regarding responsibility or dismissal was made that
could affect the outcome of the matter; or the Title IX Coordinator,
investigator, or decision-maker had a conflict of interest or bias that
affected the outcome of the matter. Schools may offer additional bases
for appeal if they apply equally to both parties.

 A school’s discretion to choose to offer informal resolution options, if
both parties give voluntary, informed, written consent was retained
from the proposed regulations. Significantly, the final regulations added,
“[An institution] may not require the parties to participate in informal
resolution and may not offer informal resolution unless a formal
complaint is filed.” Further, schools are prohibited from offering or
facilitating an informal resolution process to resolve allegations that an
employee sexually harassed a student.
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Title IX

 The regulations do not require a particular
definition of “consent.”

 Schools must ensure investigators and adjudicators
are trained on the law and the institution’s
grievance process. Materials relied on for training
must not rely on sex stereotypes and must promote
impartial investigations.
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Nicole “Nicki” Lee, PhD
Faculty at a large urban R1 university

Former member of Student Conduct Panel—3 years

Helped to revise the student conduct policy

Title IX Review Panel– 4 years

Experience with a variety of cases
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Disclosure

The specific details of the cases in which I have 
served are confidential. Therefore, I will provide 
general information about the types of cases that 
have occurred. Any information provided will not 
be able to be connected to any past or current 
cases. 
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“

"No person in the United States shall, 
on the basis of sex, be excluded from 

participation in, be denied the 
benefits of, or be subjected to 

discrimination under any education 
program or activity receiving federal 

financial assistance."
-Title IX
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Key Points of Title IX

Relevant to institutions that receive financial assistance 
from the U.S. Department of Education 

Mostly thought of as relevant to athletics; however, much 
larger focus

Involves “discrimination based on sex”

Title IX Coordinator as key position

Training, policies, procedures

https://www2.ed.gov/about/offices/list/ocr/docs/tix_dis.html
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Uniqueness of the Higher Education Environment 
and the Relevance to Title IX

◈ Ranks and levels of employees (faculty, staff, students, contract 
workers, vendors)

◈ Tenure and the promotions process

◈ Intellectual freedom as “the standard”

◈ Mandated reporters

◈ Training (mandatory versus voluntary Title IX training and 
workshops)
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Uniqueness of the Higher Education Environment and 
the Relevance to Title IX

◈ Online versus face-to-face education programs

◈ External opportunities: 
Internships/externships/practicum/clinical rounds, etc.

◈ Changing understanding of the educational environment-- "The 
age of students as consumers”

◈ Perception as “liberal”
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Current Trends in Title IX in Higher Education 
Title IX workshops and education for members of the 
educational community

Refinement of process: Reporting, investigating, decision-
making, and issuing of sanctions (if applicable)

Emphasis in involving underrepresented groups in the review 
panel process

Diversity of cases (LGBTQIA+), racial and ethnic groups, people 
of different ability statuses

Complainant and respondent securing legal representation for 
assistance in the process
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The Educational Conduct Process

25 Disclosure*
Does complainant
want to proceed?

Investigation Resources Provided
Univesity 

Accommodations

Findings implemented

Report

*This may be a legal and/or educational conduct process
Note: Faculty and staff are mandated reporters

Yes-
Conduct No

Review Panel

Respondent and Complainant 
Agree with Findings 

Respondent and/or 
Complainant Disagree with 

Findings 



Important Notes

Most attorneys view these types of cases/situations from a 
legal perspective ONLY.

Cases/situations should be viewed from an educational 
conduct event AND as a potential legal case.

This view acknowledges that the two areas are different.
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Disclosure: Determination if legal and/or educational conduct 
process(es)

Jurisdictional involvement/reporting: On-campus or off

Use of alcohol/drugs

Past contact with the respondent 

Considerations for Legal Professionals: 
Those Representing the Complainant
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Witnesses

Impact statement

Use of technology

Role within the educational environment

Considerations for Legal Professionals: 
Those Representing the Complainant
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Considerations for Legal Professionals: 
Those Representing the Respondent

Determination of Case: Legal and/or educational conduct 
process(es)

Use of alcohol/drugs

Witnesses

Mitigation statement
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Considerations for Legal Professionals: 
Those Representing the Respondent

The use of technology and its relationship to the case

Respondent’s past criminal history and/or past student conduct 
issues

Role within the educational environment
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Additional Considerations

Rules of the proceedings
Preparation of documents
Communication with the panel members
Controversies 
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“
Summary:

The educational environment is different 
from a “traditional” business 
environment

Some of the tactics that you learned in 
law school may not be as beneficial when 
addressing these types of cases

All schools may have a slightly different 
process

The person’s role in the environment 
should be considered
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Nicole “Nicki” Lee, PhD
s2nlee@vcu.edu

Thank You So Much!
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Other Labor and Employment Laws

Title IX is not the only statute providing a remedy for
sex discrimination:
 Title VII (both public and private institutions).
 42 U.S.C. 1983 (public institutions).
 Equal Pay Act.
 Pregnancy Discrimination Act.
Almost all other labor and employment laws still
apply to higher education.
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Unionization

Jurisdiction:
 NLRB holds that the NLRA applies to almost all

private universities.
 Public universities not subject to the NLRA.
 Private universities established by state legislation

are sometimes subject to the NLRA and sometime
not.
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Unionization

University Employees Subject or Not Subject to the 
NLRA:
 Religious institutions – faculty vs. non-faculty.

- RFRA
 Faculty as “managerial” employees not subject to 

the NLRA.
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Unionization

Bargaining unit issues:
 Full-time faculty vs. part-time faculty.
 Faculty vs. other university employees.
 Faculty in different departments.
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Unionization

Students:
 NLRB has proposed rule excluding undergraduate

and graduate students who perform services for
some form of financial compensation at a private
college or university in connection with their
studies from coverage as employees under Section
2(3) of the NLRA.

 NLRB has declined to assert jurisdiction over
student athletes.
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Student Athletes

Entitlement to compensation?
- O’Bannon v. NCAA
- Alston v. NCAA
- State legislation
- Proposed federal legislation
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Thank You

John E. Duke

Constangy Brooks Smith & Prophete

jduke@constangy.com
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