
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:
-On the web, use the Chat function to send a message

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  
Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.
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Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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Disclaimers
• This presentation is not intended to provide advice on 

any specific legal matter or factual situation, and
should not be relied upon without consultation with 
qualified professional advisors.

• Any tax advice communicated in this presentation 
was not intended or written to be used, and cannot 
be used, for the purpose of (i) avoiding penalties that 
may be imposed under applicable tax laws, or (ii) 
promoting, marketing, or recommending to another 
party any transaction or tax-related matter.
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JAMES R. BROWNE

Jim is a partner in the Dallas office of Barnes & Thornburg LLP. As a tax
attorney in the firm’s Corporate Department, Mr. Browne advises clients
on the U.S. income tax aspects of domestic and international business
transactions and matters involving federal, state, and foreign taxes. With
more than 40 years of experience, he has handled complicated tax and
financing issues for a diverse range of clients in various industries,
including healthcare, manufacturing, energy, real estate, and financial
services.

Barnes & Thornburg LLP
2100 McKinney Ave. Suite 1250
Dallas, Texas 75201-6908
Tel: 214.258.4133
Fax: 214.258.4199
jim.browne@btlaw.com

Prior to joining Barnes & Thornburg, Mr. Browne served as chief tax
officer for several large publicly traded multinational companies, was a
partner in a "Big 4" accounting firm, and was a partner in another
nationally prominent law firm.

He earned his law degree from Vanderbilt University (1981) and his
undergraduate degree in business administration from the University of
Michigan (1978). He is a licensed lawyer and certified public accountant
in Texas.

With more than 700 attorneys and other legal professionals, Barnes & Thornburg LLP is one of the largest law firms in the
country. The firm serves clients worldwide from offices in Atlanta, California, Chicago, Delaware, Indiana, Michigan,
Minneapolis, New Jersey, New York, Ohio, Raleigh, Salt Lake City, Texas and Washington, D.C. For more information, visit us
online at www.btlaw.com or on Twitter @BTLawNews.

Today’s Presenters
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Today’s Presenters
• Lawrence Pon

– Lawrence Pon is a Certified Public Accountant, Personal 
Financial Specialist, Certified Financial Planner, Enrolled 
Agent, United States Tax Court Practitioner, and Accredited 
Estate Planner in Redwood Shores, CA

– Mr. Pon has been in practice since 1986 and speaks regularly 
to tax professionals on the latest tax planning and 
preparation topics.

– Mr. Pon received his BS in Business Administration from UC 
Berkeley and MS in Taxation from Golden Gate University in 
San Francisco



Topics
• Introduction

• Eligible Employer

• Qualified Wages

• Claiming the Credit

• IRS Penalties
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Introduction
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Aggressive ERC Promoters
• Commercials on radio
• Get up to $26,000 per employee
• We know more than your tax professional
• We are better than your payroll service
• It does not matter of you did not have a drop in 

revenue
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ERC Basics
• Introduced by CARES Act on March 27, 2020

– Encourage employers to keep employees on payroll

• Fully refundable tax credit against employer portion 
of Social Security/Medicare

• Line 18 & 26 of Form 941-X
• Income tax deductions reduced by ERC received
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2020 Covid-19 ERC
• ERC = 50% of qualified wags
• Qualified wages limited to $10,000

– Including qualified health plan expenses

• Maximum credit of $5,000 per employee for the 
period March 13 to December 31, 2020

• Available to “eligible employers” of any size that paid 
qualified wages 

• Not required to claim ERC
• Claimed against “applicable employment taxes”
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2021 Covid-19 ERC
• The Consolidated Appropriations Act 2021 (12/27/20) 

extends and modifies the credit for January 1, 2021, 
through June 30, 2021

• The American Rescue Plan Act of 2021 (3/11/21) extends 
the credit for July 1, 2021, through December 31, 2021, 
and adds recovery startup business as a category of 
eligible employer

• Infrastructure Investment and Jobs Act of 2021 
(11/15/21), ends the ERC as of September 30, 2021, for all 
but recovery startup businesses.

• 2021 Covid-19 ERC is equal to 70% of qualified wages
• Maximum amount of qualified wages per employee per 

quarter is $10,000
– Maximum credit per credit per employee is $7,000
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Eligible Employer
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Eligible Employer
• Only an “eligible employer” is allowed the ERC
• Definition:  During the relevant calendar quarter, 

– The employer is either
• carrying on a trade or business, or
• a tax-exempt organization under §501(c) and §501(a)

– And the employer satisfies any one of three tests
• significant decline in gross receipts
• full or partial suspension of business operations
• recovery startup business (2021 only)
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Eligible Employer
• Employer aggregation rule (who is the employer?)

– All persons treated as a single employer under §52(a) or (b), 
or §414(m) or (o)  of the Code, are treated as one employer 
for purposes of the ERC calculations
• §52 treats, for purposes of the work opportunity credit, all 

corporations that are members of the same controlled 
group of corporations (under the consolidated return rules) 
as a single employer

• §414 treats, for purposes of the qualified benefit plan 
rules, all members of an affiliated service group as a single 
employer

– Also affects number of employees and maximum credit
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Eligible Employer
• Governmental employers are not eligible employers

– Defined as the U.S. government, any state government or 
political subdivision thereof, or any agency or instrumentality 
of any of the foregoing

• For 2021, colleges and universities and entities with a 
principal purpose of providing medical or hospital 
care may be an eligible employer

• A tribal government and any tribal entity employer of 
the tribal government may be an eligible employer
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Eligible Employer
• Employers in U.S. territories may be eligible 

employers
• Self-employed individuals may be eligible employers 

with respect to wages paid to employees (but not as 
to their own self-employment earnings) 

• Household employers are not eligible employers
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Eligible Employer Tests
• Assuming an employer is of a type that can qualify as 

an eligible employer, the employer must satisfy one of 
three tests
– significant decline in gross receipts
– full or partial suspension of business operations
– recovery startup business (Q3 and Q4 2021 only)
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Significant Decline in Gross Receipts
• For calendar quarters in 2020 [IRS Notice 2021-20; Q&A 23]

– The significant decline in gross receipts test is satisfied 
commencing with the first calendar quarter after 12/31/2019 
for which gross receipts <50% of gross receipts for the same 
calendar quarter in the prior year (“initial quarter”)

– The test continues to be satisfied until the earlier of January 
1, 2021, or the calendar quarter following the first calendar 
quarter beginning after the initial quarter and for which 
gross receipts >80% of gross receipts for the same calendar 
quarter in the prior year 

– No requirement that the decline be attributable to COVID-
19 or related governmental orders
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Significant Decline in Gross Receipts
• For calendar quarters in 2021 [IRS Notices 2021-23 and -49]

– The significant decline in gross receipts test is satisfied for 
any calendar quarter for which gross receipts <80% of gross 
receipts for the same calendar quarter in calendar year 2019

– If the employer was not in existence as of the beginning of 
the applicable quarter in 2019, substitute 2020 for 2019

– Preceding quarter election:  At the election of the employer:
• Compare gross receipts for the immediately preceding 

calendar quarter to gross receipts for the same calendar 
quarter in 2019

• If the employer was not in existence as of the beginning of 
the same quarter in 2019, substitute 2020 for 2019
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Significant Decline in Gross Receipts
• Gross receipts of business employer

– Defined in §448(c)
– Total sales (net of returns and allowances), all amounts 

received for services, income from investments, and income 
from incidental or outside services
• Generally not reduced by cost of goods sold
• Gross receipts from sales of business or investment assets 

sold are net of adjusted tax basis in the asset
• Sales tax collected and remitted to taxing authority is not 

included in gross receipts
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Significant Decline in Gross Receipts
• Gross receipts of tax-exempt organization

– Gross amount received from all sources without reduction 
for any costs or expenses (including, for example, cost of 
goods or assets sold, operating costs, or expenses of earning, 
raising, or collecting such amounts) [Reg. §1.6033-1(a)(2)(ii)]

– Includes
• contributions, gifts, grants, and similar amounts 
• dues or assessments from members or affiliated 

organizations
• gross sales or receipts from business activities
• gross amount received from the sale of assets
• investment income
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Significant Decline in Gross Receipts
• Employers that started in 2019

– Use receipts for the quarter that operations commenced 
during 2019 to compare to that quarter in 2020 and any prior 
quarters in 2020

– For example, if operations commenced in 3Q 2019, the 
receipts for 3Q 2019 (extrapolated for a full calendar quarter 
using any reasonable method) is the base for determining 
the decline in revenues for quarters 1, 2 and 3 in 2020

• Employers that started in 2020
– Cannot have a significant decline in gross receipts for 2020
– Apply rules comparable to those above for 2021
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Significant Decline in Gross Receipts
• Acquired business

– Can choose to include prior year gross receipts (if known) 
even if business was not owned in the prior year; receipts for 
acquisition quarter must be extrapolated to full quarter
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Significant Decline in Gross Receipts
• Gross receipts safe harbor [Rev. Proc. 2021-33]

– In measuring gross receipts for a calendar quarter, an 
employer may exclude the amount of any PPP loan 
forgiveness or ERC-coordinated grants
• Must be consistently applied to comparable quarter and to 

all employers treated as a single employer 
– PPP loan: paycheck protection program [CARES Act §§1102, 1106]

– ERC-coordinated grants
• shuttered venue operators grants
• restaurant revitalization grants
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Significant Decline in Gross Receipts
• Areas of Concern / Opportunity

– Aggregation of related employers
– Quarterly test can be met even if no decline in annual 

revenues 
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Full or Partial Suspension
• The operation of the trade or business is fully or 

partially suspended during the calendar quarter due 
to orders from an appropriate governmental 
authority limiting commerce, travel, or group 
meetings (for commercial, social, religious, or other 
purposes) due to the coronavirus disease 2019 
(COVID-19) (the “Suspension Test”)

• Two elements:
– An applicable governmental order
– A corresponding full or partial suspension of business 

operations
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Full or Partial Suspension
• What is a governmental order? [Q&A 10]

– An order, proclamation or decree issued by the federal 
government, or by a state or local government having 
jurisdiction over the employer’s operations
• Determined without regard to level of enforcement
• Excludes public statements not legally binding
• Includes

– Mayor ordering all non-essential businesses to close
– State’s emergency proclamation that residents must shelter in place
– Local curfew order that impacts business operating hours
– Health department order mandating business closure for cleaning
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Full or Partial Suspension
• What must the governmental order do?

– A governmental order must--
• limit “commerce, travel, or group meetings (for 

commercial, social, religious, or other purposes) due to 
[COVID-19]” AND 

• relate to the suspension of an employer’s business
– Example: An order that all non-essential businesses close is a 

governmental order limiting the operations of non-essential 
businesses; employers of affected non-essential businesses
may be eligible employers
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Full or Partial Suspension
• What doesn’t qualify?

– A voluntary suspension of an essential business (e.g., due to 
concern for employee safety or pursuant to CDC or local 
health department recommendations not constituting a 
governmental order)

– An involuntary suspension of an essential business due to 
employee absenteeism (e.g., caused by employee sickness or 
by employees not wanting to be exposed)

– Supply chain disruptions not caused by an applicable U.S. 
governmental order

– Governmental orders from foreign jurisdictions
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Full or Partial Suspension
• Guidance for essential businesses [Q&A 11]

– Dual status business:  If an employer operates both an 
essential business and a non-essential business, and both are 
“more than a nominal portion of the employer’s business 
operations,” the employer may be considered to satisfy the 
suspension test if a governmental order restricts the 
operations of the non-essential business

– Restricted operating hours: an essential business may satisfy 
the suspension test if a governmental order requires closure 
for a period of time during normal hours
• Example: Food processing facility normally operates 24 hours 

closes for 5 hours daily for government ordered cleaning [Q&A 19]
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Full or Partial Suspension
• “More than nominal portion” of an employer’s 

business operations:
– Gross receipts from that portion ≥10% total gross receipts 

(both determined using gross receipts for the same calendar 
quarter in 2019); OR

– Employee hours for that portion ≥10% total employee hours 
(both determined using employee hours for the same 
calendar quarter in 2019)

– Safe harbor only; does not exclude other means of 
demonstrating that a particular business is more than a 
nominal portion of the employer’s operations (?)

36



Full or Partial Suspension
• Orders affecting suppliers [Q&A 12]

– An employer may satisfy the suspension test if the 
employer’s suppliers are “unable to make deliveries of 
critical goods or materials due to a governmental order that 
causes the supplier to suspend its operations”
• Example: auto parts manufacturing business is “not able to 

perform its operations for a period of time” due to a sole 
source supplier of raw materials being required to “fully 
suspend its operations due to a governmental order”

– Suspension of a foreign supplier might not qualify
– What about supply delays or cost increases (due to, for 

example, supplier employee absenteeism or distancing)?
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Full or Partial Suspension
• Orders affecting customer demand [Q&A 13]

– An employer does not satisfy the suspension test if a 
governmental order causes a reduction in customer demand 
that results in the employer suspending some or all of its 
operations
• Example: auto repair business is an essential business that 

is not required to suspend its operations, but does so due 
to a decline in business attributable governmental orders 
limiting non-essential travel; employer does not satisfy the 
suspension test
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Full or Partial Suspension
• Continuation of comparable operations [Q&A 15]

– If an employer’s workplace is closed by a governmental 
order, but the employer is able to continue operations 
comparable to its operations prior to the closure, including 
by requiring its employees to telework, the employer does 
not satisfy the suspension test

– However, if the closure causes the employer to suspend 
business operations for certain purposes, but not others, it 
may be considered to have a partial suspension of operations 
due to the governmental order
• Example: Restaurant indoor dining closed, but kitchen 

remains open for curbside pickup and delivery business 
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Full or Partial Suspension
• Continuation of comparable operations (con’t)

– Example 1: Non-essential software development business is 
required to close, but operations continue via telework and 
video conferences; suspension test not satisfied

– Example 2: Non-essential physical therapy business closes 
but starts remote online service for some clients (without 
use of equipment at its workplace); suspension test satisfied

– Example 3: Non-essential scientific research business 
engages in onsite lab research and computer modeling 
research; lab research employees perform only 
administrative tasks; computer modeling research continues 
remotely; suspension test satisfied
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Full or Partial Suspension
• Continuation of comparable operations (con’t)

– Factors [Q&A 16]

• Telework capabilities
• Portability of employees’ work
• Need for presence in workspace (critical, beneficial or 

merely convenient)
• Transitioning to telework (delay of >2 weeks)
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Full or Partial Suspension
• Workplace closure for certain purposes [Q&A 17]

– If an employer’s workplace is closed due to a governmental 
order for certain purposes, but remains open for other 
limited purposes, the employer satisfies the suspension test 
if the operations that are closed are more than a nominal 
portion of its business operations and cannot be performed 
remotely in a comparable manner

– Similar to Q&A 10 on closure of non-essential business and 
continuation of essential business; no distinction between 
closing a non-nominal separate business line (Q&A 10) or 
closing a non-nominal portion of a single business line (Q&A 
17)
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Full or Partial Suspension
• Workplace modifications [Q&A 17]

– If all, or all but a nominal portion, of an employer’s business 
operations may continue, but the operations are modified 
due to a governmental order (for example, to satisfy 
distancing requirements), such a modification satisfies the 
suspension test if the modification has more than a nominal 
effect on the business operations

– Contemplates modifications required to reopen, such as 
• limiting occupancy
• suspension of walk-in service; 
• changed format of service (e.g., elimination of buffet or 

self-service format), and 
• face coverings required for employees and customers
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Full or Partial Suspension
• “More than a nominal effect” on business 

operations [Q&A 18]

– A governmental order that [requires a modification that] 
results in a in reduction in an employer’s ability to provide 
goods or services in the normal course of the employer’s 
business of ≥10% is deemed to have more than a nominal 
effect on the employer’s business operations

– No guidance on how to measure effect
– Safe harbor only; there may be other ways to demonstrate 

that a modification has a more than a nominal effect on an 
employer’s business operations (?)

– Quantification and documentation of effect is critical
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Full or Partial Suspension
• More than a nominal effect examples

– Restaurant occupancy restrictions may have a more than 
nominal effect (reduction in ability to serve customers)

– Retailer occupancy restrictions that do not actually limit 
customers do not have a more than nominal effect

– Modifications altering customer behavior (e.g., masking 
requirements or one-way aisles) do not have a more than 
nominal effect

– Modifications requiring employees to wear masks and gloves 
do not have a more than nominal effect

– Can modifications that don’t alone have more that a nominal 
effect contribute to other modifications?
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Full or Partial Suspension
• Workplace closure or modifications examples

– Ex 1 Closure:  Restaurant F must close all onsite dining 
(indoor and outdoor) due to a governmental order. F 
continues sell food and beverages on a carry-out, drive 
through and delivery basis.  Onsite dining is a more than 
nominal portion of F’s business. Suspension test is satisfied.

– Ex 2 Modification:  F is subsequently permitted to offer 
onsite dining subject to six-foot spacing of tables indoors.  
The spacing requirement has more than a nominal effect on 
F.  F continues to satisfy the suspension test
• No guidance on measuring the “effect”; more 10% 

reduction in gross receipts or employees?
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Full or Partial Suspension
• Workplace closure or modifications examples

– Ex 3 Closure: Retail store G must close due to a governmental 
order.  G continues to operate its retail website.  The store is 
more than a nominal portion of G’s business. G satisfies the 
suspension test.
• No requirement that G suffer any reduction in overall gross 

receipts, profits, or number of employees
– Ex 4 Closure: Hospital H suspends elective and non-urgent 

medical procedures, which are more than a nominal portion 
of its business operations. G satisfies the suspension test.
• No indication how “portion” is measured
• No overall decline in gross receipts, profits or employees?
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Full or Partial Suspension
• Workplace closure or modifications examples

– Ex 5 Nominal Closure and Modification: Grocery store I must 
discontinue self-service offerings (e.g., salad bar), which are 
a nominal portion of I’s business operations.  The 
modifications required to discontinue self-service offerings 
do not have more than a nominal effect on I’s business 
operations.  I does not satisfy the suspension test.
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Full or Partial Suspension
• Workplace closure or modifications examples

– Ex 6 Closure:  Retail store J must close, but operates curbside 
pickup.  J satisfies the suspension test during this period.

– Ex 6 Nominal Modification:  J is subsequently permitted to 
reopen at limited occupancy.  J can accommodate all 
customers after a short wait.  J does not satisfy the 
suspension test.
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Full or Partial Suspension
• Multiple locations [Q&A 20]

– If employer’s operations in one location are suspended by a 
governmental order, “E would be an eligible employer with 
respect to all of its operations in all locations for calendar 
quarters during which E’s operations are partially suspended 
whether or not the employer voluntarily adopts consistent 
measures for its business operations in other jurisdictions”
• Seems to imply that unaffected locations are treated as 

suspended even if they continue to operate
• Example: National retail store chain; the mandatorily 

closed stores are a more than nominal portion of overall 
business operations; suspension test satisfied
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Full or Partial Suspension
• Multiple employer members [Q&A 21]

– If operations of one member of an aggregated employer are 
suspended by a governmental order, all members of the 
aggregated group are considered to have their operations 
partially suspended, even if another member of the group is 
in a jurisdiction that is not subject to a governmental order
• Example: National restaurant chain operated through 

multiple subsidiary corporations; no indication whether the 
mandatorily closed restaurants are a more than nominal 
portion of the aggregated employer’s business operations; 
suspension test satisfied
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Full or Partial Suspension
• Mid-quarter lifting of governmental orders [Q&A 22]

– An employer with business operations that are fully or 
partially suspended due to a governmental order during a 
portion of a calendar quarter is an eligible employer for the 
entire calendar quarter. 

– However:  only wages paid with respect to the period during 
which the employer is fully or partially suspended due to a 
governmental order may be considered qualified wages
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Full or Partial Suspension
• Summary

– Satisfying the suspension test requires
1. documentation of exactly what operations were 

suspended (or were deemed suspended) or what 
modifications were made to continuing operations; 

2. a direct causal link between a specific governmental 
order and the suspension or modification (including the 
effective period of the governmental order); and

3. documentation establishing (by quantitative measures) 
that the suspended operations constituted a more than 
nominal portion of the employer’s business operations or 
that the modifications had more than a nominal effect on 
the employer’s business operations
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Full or Partial Suspension
• Some potentially eligible fact patterns

– Law firm: suspension of trial practice portion of business
– Delivery service: 

• Suspension of certain delivery services (e.g., to retail stores 
closed due to government orders); and

• Modifications to continuing delivery services
– Apartment complex operator: eviction moratorium
– Manufacturer: modification to production line to 

accommodate governmental orders regarding spacing
– Educational service: non-comparable remote learning
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Recovery Startup Business
• Applies only to 3Q and 4Q 2021
• Definition:

– Began “carrying on business” after 2/15/20; 
– <$1 million average annualized gross receipts for 3-year 

period ending with the taxable year that precedes the 
calendar quarter for which the ERC is claimed (effectively, 
2020 only); and

– For 3Q 2021 only, does not satisfy the decline in gross 
receipts test or suspension test (this requirement does not 
apply for 4Q 2021)

• Maximum ERC = $50,000 per calendar quarter

55



Recovery Startup Business
• Carrying on business = “begun to function as a going 

concern and perform the activities for which it was 
organized”
– Probably requires revenues*

• A tax-exempt organization can be a recovery startup 
business (based on all operations and average annual 
gross receipts determined under §6033)

Cf. Kellett v. Comm’r, T.C. Memo. 2022-62 (business does not begin for §195 start-up 
expenditures when website goes live if no revenues).
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Qualified Wages
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Qualified Wages
• Wages paid after March 12, 2020 and before October 

1, 2021
– Recovery startup business after June 30, 2021 and before 

January 1, 2022
• Qualified wages do not include any wages

– For which the employee claims a credit against the employer 
portion of the OASDI tax on qualified sick leave wages paid 
during the Coronavirus pandemic or

– Qualified family leave wages paid during the Coronavirus 
pandemic.

– This exclusion applies to the health plan expenses that are 
allocable to these qualified sick leave wages and qualified 
family leave wages paid
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Qualified Wages
• Large eligible employers

– Average number of full-time employees employed by eligible 
employer during 2019 was greater than 500
• Threshold was 100 (rather than 500) for calendar quarters 

beginning before January 1, 2021
– Qualified wages include wages paid by the eligible employer 

with respect to which an employee is not providing services 
due to the suspension of the employer’s trad or business

– May not treat qualified wages if they were paid to employees 
for the time that they provide services to the employer
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Qualified Wages
• Large eligible employers

– Example #1
• Large employer operating a restaurant subject to 

government order to discontinue sit-down service to 
customers inside the restaurant
– Continue food or beverage sales to public on a carry-out, drive-

through, or delivery basis.
» Continue to pay kitchen staff and waitstaff to facilitate the 

fulfillment of carry-out orders
– Wages paid to these employees for the time they provide carry-out 

service are not qualified wages
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Qualified Wages
• Large eligible employers

– Example #2
• Large employer forced to suspend operations at the end of 

the 1st quarter of 2020
– Employees performed services during the first part of the calendar 

quarter
» Stopped due to suspension of operations
» Employer continued to pay the employees’ wages for the entire 

quarter
• Including time they were not providing services

– Wages paid during the period when employees were not providing 
services are qualified wages
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Qualified Wages
• Small eligible employers

– Average number of full-time employees during 2019 not 
greater than 500
• Threshold was 100 (rather than 500) for calendar quarters 

beginning before January 1, 2021
– Qualified wages include wages paid by the eligible employer 

with respect to an employee during any period of suspension
– Qualified wages include wages paid by the eligible employer 

that has a decline in gross receipts
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Qualified Wages
• Small eligible employers

– Can treat all wages as qualified wages
• Other than wages claimed for qualified sick leave or family 

leave wages
– Example #1

• Restaurant continues to pay kitchen employees’ wages as if 
they were working 40 hours per week but only requires 
them to work 15 hours per week

• All employees’ wages paid during the period during the 
period to which the government order applies are qualified 
wages
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Qualified Wages
• Small eligible employers

– Example #2
• Grocery store meets reduced gross receipts test for the 2nd

and 3rd quarters of 2020
• All wages paid by the grocery store during these quarters 

are qualified wages
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Qualified Wages
• Severely financially distressed employers

– For purposes of the ERTC for the 3rd quarter of 2021 (7/1/21 
– 9/30/21), an eligible employer with gross receipts that are 
less than 10% of the gross receipts for the same calendar 
quarter in calendar year 2019 (or 2020, if the employer was 
not in existence in 2019)
• Instead of 80%

– No ERTC for 4th quarter of 2021

• Qualified wages are wages paid by the employer with 
respect to an employee during any calendar quarter
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Qualified Wages
• Severely financially distressed employers

– Example
• Employer is a large employer with gross receipts in the 2nd

quarter of 2021 less than 10% of gross receipts in 2nd

quarter of 2019
– Therefore may elect to use the alternative election to meet the 

definition of a severely distressed employer in 3rd quarter of 2021
» Pays Employee $10,000 during 3rd quarter 2021

• Treat all wages paid during 3rd quarter as qualified wages
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Qualified Wages
• Full-time employee for any calendar month in 2019

– Had an average of at least 30 hours of service per week or
• 130 hours of service in the month

– Watch out for aggregation rules
• Treat as single employer for purposes of determining the 

employer’s average number of employees

• Wages
– See IRC §3121(a) for FICA

• All remuneration for employment
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Interaction with PPP and other relief
• Paycheck Protection Program (PPP)

– Can claim ERTC
• Qualified wages for which employer claims ERTC are 

excluded from payroll costs paid during the covered period 
that qualify for forgiveness under the PPP

• Shuttered venue operators grant or restaurant 
revitalization grant may not treat any amounts 
reported to the SBA or otherwise taken into account
as payroll costs in connection with either program as 
qualified wages for purposes of the ERTC in the 3rd

and 4th quarters of 2021
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Interaction with PPP and other relief
• Example

–Employer received $100,000 PPP loan
• Paid $100,000 in qualified wages that would 

qualify for ERTC for 2nd and 3rd quarters of 2020
–For PPP loan forgiveness, reported $100,000 of 

payroll costs
–Considered to make election to not take 

$100,000 of qualified wages for purpose of ERTC.
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Claiming the Credit / Other Requirements
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Best Candidates for ERC
• Food industry
• Manufacturing
• Construction
• Healthcare
• Working with your hands

– Dental
– Massage
– Physical therapy

• Charities
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Claiming the Credit
• Refundable credit
• Employer aggregation
• Majority shareholders and family members
• Include exclusion for default on government loans, 

felony, etc.
• Overlap with PPP loans and ERC-coordinated 

programs
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Other Factors to Consider
• Have any of the business operations been closed or 

halted?
• Are any employees required to work from home?
• Has commerce been impacted by restrictions on 

clients or customers?
• Have the regular job functions of any employees been 

restricted?
• Are workplace modifications required that cause a 

more than nominal effect on business operations?

74



IRS Penalties
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IRS Penalties
• Employer

– $5,000 civil penalty if return position is “frivolous” [§6702]

– Criminal penalty for signing a return not believed to be true 
and correct as to every material matter; $100,000 ($500,000 
corporation) and 3 years imprisonment [§7206(1)]

– Recourse to tax preparer or promoter?
• Likely not for loss of ERCs (disallowance of claim)
• Possibly for any penalties
• Recovery of fees and defense costs likely depends on the 

contract
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IRS Penalties
• Return Preparer Penalty

– Civil penalty if undisclosed return positon lacks “substantial 
authority” or disclosed position lacks a “reasonable basis” 
[§6694(a)]

• Penalty = > $1,000 or 50% of fees
• Reasonable cause exception

– Enhanced penalty (>$5,000 or 75% of fees) for willful 
attempt to understate liability or reckless or intentional 
disregard of rules or regulations [§6694(b)]
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IRS Penalties
• Return Preparer Penalty (con’t)

– Return preparer generally includes any person who gives 
advice on a position that is directly relevant to an entry on a 
return [Reg. §301.7701-15]

– In the case of a person employed by a firm, only the person 
in the firm having primary responsibility for the positon is 
subject to the penalty

– The firm can also be subject to a penalty
– Criminal penalty for (1) signing a return not believed to be 

true and correct as to every material matter or (2) advising 
the preparation of a return known to be fraudulent or false; 
$100,000 ($500,000 corporation) and 3 years imprisonment 
[§7206(1), (2)]
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IRS Penalties
• Promoter

– Civil penalty for aiding and abetting an understatement of tax 
liability if the person knows the document will result in an 
understatement of tax [§6701]

• $1,000 ($10,000 corporations) per taxpayer per period
• No return preparer penalty may be assessed if aiding and 

abetting penalty is assessed
– Criminal penalty for advising the preparation a return known 

to be fraudulent or false; $100,000 ($500,000 corporation) 
and 3 years imprisonment [§7206(2)]

79



IR-2022-183, October 19, 2022
• Employers warned to beware of third parties 

promoting improper Employee Retention Credit 
claims
– Eligibility
– Report tax-related illegal activities relating to ERC claims

• Form 3949-A – Information Referral
• Treasury Inspector General for Tax Administration

– 800-366-4484
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IR-2022-183, October 19, 2022
• Resources

– Qualified wages paid after March 12, 2020 and before January 1, 
2021
• Notice 2021-20, Notice 2021-49, and Rev Proc 2021-33

– Qualified wages paid after December 31, 202 and before July 1, 
2021
• Notice 2021-23, Notice 2021-49, and Rev Proc 2021-33

– Qualified wages paid after June 30, 2021 and before October 1, 
2021
• Notice 2021-49 and Rev Proc 2021-33

– Qualified wages paid after September 30, 2021 and before January 
1, 2022
• Notice 2021-49 and Notice 2021-65
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Conclusion
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Conclusion
• Review client’s facts and circumstances
• Review the promoter’s proposal and documentation
• If client (or possible ex-client) does this and you do not 

agree
– Document

• Remind client:
– Employer is not allowed an income tax deduction for wages that 

equal the ERC amount
– Employer does not have to reduce its deduction for the employer 

portion of the social security and Medicare taxes that are included 
in the ERC

– Watch out for interactions with other tax credits and relief 
provisions
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