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OUTLINE
- Key Recent Updates
- Initial Considerations/General Compliance
- Executive Compensation/Equity Related Issues
- Qualified Retirement Plans
- Health and Welfare Plans
- Questions 
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INITIAL 
CONSIDERATIONS

• Do you represent the Buyer or the Seller in the transaction?
• Is the Seller a public or private company?
• How is the transaction structured (e.g., stock purchase, asset 

sale, purchase of stock of subsidiary of a group of 
corporations, merger, etc.)?

• Is the transaction a direct negotiation or part of an auction 
process (Buyers typically seek fuller representations; 
however, in bid situations, Buyer may seek to take a “middle-
of-the road” approach or otherwise limit the mark-up of the 
Seller’s proposed representations to be a more attractive 
bid)?

• Applicable law and regulations can drive specific provisions, 
as can industries and businesses
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PURCHASE AGREEMENT 
REVIEW BY BENEFITS 
SPECIALIST 
• Review the transaction consideration section for treatment of equity awards
• Representations:

• Capitalization Representations-check to confirm if it requires disclosure of all 
equity related awards

• Benefit Plan Representations-covered in more detail later in presentation
• Material Contracts-determine if there is overlap with benefit plan 

representations
• Interim Covenants-determine appropriate level of actions that Seller can take 

in relation to benefit plans and compensation between signing and closing
• Post-Closing Covenants- determine which issues require actions by Buyer or 

Seller post-closing; covered in more detail later in presentation
• Closing Conditions-determine if any specific benefits related issues will be 

listed as a specific closing condition (such as signing of employment 
agreements with key employees)

• Indemnities- Buyer to determine whether to seek specific indemnities
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GENERAL BENEFITS 
REPRESENTATIONS
General categories of representations relating to employee benefit plans 
relate to:

• Seller required to list all employee benefit plans on the applicable 
disclosure schedule – can be a point of negotiation as to what is 
included

• Does language address all relevant plans, contracts and arrangements 
for which the Seller company may have any liability (including all plans 
for which there may be controlled group liability)  

• Example: “Schedule [  ] sets forth a correct and complete list of each “employee 
benefit plan” (within the meaning of Section 3(3) of ERISA) and each other 
retirement, supplemental retirement, deferred compensation, employment, bonus, 
incentive compensation, stock purchase, employee stock ownership, equity-
based, severance, change in control, employee loan, retiree medical or life 
insurance, educational, employee assistance, fringe benefit and all other 
employee benefit plan, policy, agreement, program or arrangement, whether or not 
subject to ERISA, whether formal or informal, oral or written, which the Company 
or any of its subsidiaries sponsors or maintains for the benefit of its current or 
former employees, contractors or directors, or with respect to which the Company 
or any of its subsidiaries has any direct or indirect present or future liability” 
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GENERAL BENEFITS 
REPRESENTATIONS, CONT.

• Seller required to provide all relevant documents related to 
Employee Benefit Plans to the Buyer

• Example: “With respect to each Employee Benefit Plan, the 
Company has provided a true, correct and complete copy of the 
following documents, to the extent applicable: (i) all plan 
documents, including any related trust documents, insurance 
contracts or other funding arrangements, and all amendments 
thereto, (ii) the most recent IRS Form 5500 and all schedules 
thereto, (iii) the most recent financial statements and actuarial or 
other valuation reports; (iv) the most recent IRS determination 
letter or opinion letter, as applicable, (v) the most recent 
summary plan descriptions and other material communications 
to employees regarding the Employee Benefit Plans, and (vi) 
written summaries of all non-written Employee Benefit Plans.”
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GENERAL BENEFITS 
REPRESENTATIONS, CONT.

• General representation addressing compliance with plan terms 
and applicable laws.

• General compliance representation does not necessarily cover 
all specific issues that will be discussed later.  Sellers may seek 
to limit specific representations on certain issues as being 
covered by the general compliance representation. Generally
not market on any number of issues, but can depend upon 
materiality.

• Example: “Each Employee Benefit Plan has been established, 
maintained and administered in all material respects in 
accordance with its terms and with all applicable Laws.  The 
[Company and its subsidiaries] is in compliance with its 
obligations under ERISA. No non-exempt “prohibited 
transaction” (within the meaning of Section 406 of ERISA and 
Section 4975 of the code) has occurred or is reasonably 
expected to occur with respect to any Employee Benefit Plan.” 
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GENERAL BENEFITS 
REPRESENTATIONS, CONT.

• Due to ERISA’s requirements and DOL regulations, there may 
be additional concerns where parties are in the financial 
services sector potentially involved in providing investment 
management advice, plan administration or other services. 

• Example: "Except as set forth on Schedule _____, neither 
Company nor any affiliate is a fiduciary with respect to any 
employee benefit plan that is subject to Title I of ERISA or 
Section 4975 of the Code (a "Plan").  To the extent that the 
Company or an affiliate is a fiduciary or other service provider 
with respect to any Plan, it is in material compliance with ERISA 
and Section 4975 of the Code (to the extent applicable), 
including with respect to all fees and other compensation 
arrangements with respect to any Plan, and has not engaged in 
any non-exempt prohibited transactions under ERISA or Section 
4975 of the Code."
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DISCLOSURE SCHEDULES

• Note that many purchase agreements permit sellers to 
provide schedules which disclose facts that do not satisfy a 
representation.  

• Facts disclosed on a disclosure schedule can effectively 
negate or limit a representation.  

• May require additional diligence.
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REPS & WARRANTY INSURANCE

• Use of R&W insurance has grown tremendously.
• Many transactions include R&W insurance.  Benefits 

representations are usually included.
• Counsel for the insurer usually conducts “diligence on the 

diligence” in the deal and reviews the language of the reps.
• Known compliance issues are often excluded from the 

insurance policy coverage.  Cost of known compliance issues 
should be factored into the purchase price or seller 
indemnity.

• If you are counsel for the buyer, be prepared to have your 
performance reviewed by counsel for the insurer!
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EXECUTIVE COMPENSATION
• Nonqualified deferred compensation plans – Section 409A 

and other considerations 

• Equity awards – Section 409A and other considerations

• Change in control payments – Section 409A and 280G 
considerations
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EXECUTIVE 
COMPENSATION/NONQUALIFIED 
PLANS
Due diligence considerations:
• Confirm that the purchase agreement requires scheduling of all potential 

nonqualified plans, bonus plans, individual agreements and equity plans and 
agreements. 

• Must review Section 409A compliance.  If there are issues, any possible correction 
should be discussed before signing.  

• If equity awards or other cash awards are being cashed out or converted in 
transaction, is the proposed structure compliant with Section 409A? Is the 
proposed transaction a “change in control” for Section 409A?

• Must confirm that equity has been correctly taxed in the past pursuant to Sections 
83 and 409A to avoid possible adverse tax consequences for key employees and 
the Seller company.

• Need to confirm that none of the entities in the Seller’s controlled group (including 
the Seller company) is a nonqualified entity within the meaning of Section 457A. 
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EXECUTIVE 
COMPENSATION/NONQUALIFIED 
PLANS, CONT.

Transaction considerations:
• Need representation on Section 409A compliance and no expected liability for tax for any participant 

in any plan pursuant to Section 409A. Need representation regarding Section 457A to confirm 
whether it may or may not be an issue for the Seller company.  For Seller that is a public company, 
add a representation that all amounts are with regard to contracts listed on a schedule remain 
deductible pursuant to Section 162(m) as grandfathered from the repeal of the performance-based 
compensation exception. 

• Each Employee Benefit Plan which is a “nonqualified deferred compensation plan” subject to 
Section 409A of the Code and the regulations and other guidance issued thereunder (“Section 
409A”) has been established, operated and maintained in compliance with Section 409A in all 
material respects. All options have been granted at exercise price that was no less than FMV at 
grant date.  No acts or omissions have occurred which may give rise to any taxes under Section 
409A for which any participant in any Employee Benefit Plan that is a nonqualified deferred 
compensation plan (within the meaning of Section 409A) may be liable.  None of the Seller or any of 
its ERISA Affiliates is a nonqualified entity within the meaning of Section 457A of the Code.  The 
payments contemplated by the Employee Benefit Plans listed on Schedule __ would remain fully 
deductible as performance-based compensation pursuant to Section 162(m) of the Code as such 
Employee Benefit Plans constitute written binding contracts that were in effect on November 2, 
2017 and that have not been materially modified on or after such date. 
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EXECUTIVE 
COMPENSATION/NONQUALIFIED 
PLANS, CONT.
Transaction considerations:
• Do the parties want to agree to terminate any plan 

subject to Section 409A?
• Will a nonqualified plan be split in a transaction?
• Is it intended that there be coordination of payment 

of any post-closing bonuses?
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CHANGE IN CONTROL 
PAYMENT CONSIDERATIONS

Due diligence considerations:
• Key employee retention: need to understand payments that will be 

made to employees. 
• Need to understand whether Section 280G will be an issue in the 

transaction.
• Are such payments single or double trigger?  Does Buyer want any 

key employees to waive any rights?
• Post-closing retention bonus programs.
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CHANGE IN CONTROL PAYMENT 
CONSIDERATIONS, CONT.

Transaction considerations:
• Representation that requires a schedule that lists all payments that may be 

made to employees or accelerated as a result of the transaction (even if an 
additional subsequent such as a termination is required).

• “neither the execution and delivery of this Agreement nor the consummation of 
the transactions contemplated hereby shall, either alone or in connection with 
any other event(s), (i) result in any payment becoming due under any 
Employee Benefit Plan, (ii) increase any amount of compensation or benefits 
otherwise payable under any Employee Benefit Plan, (iii) result in the 
acceleration of the time of payment, funding or vesting of any benefits under 
any Plan.” 
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SECTION 280G CONSIDERATIONS

Due diligence considerations:

• Is the Seller company a partnership or a corporation? 

• Is it public or private?

• Is the proposed acquisition a “change in control” within the 
meaning of Section 280G?

• Has an accounting firm been engaged by seller to run Section 
280G calculations?
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SECTION 280G CONSIDERATIONS

Transaction considerations:
• Require shareholder vote for private companies (cannot require 

approval but just that vote is conducted)  (need to determine 
consequence if waivers are not obtained from disqualified 
individuals if needed)

• Will a reasonable compensation analysis be conducted
• Will any potential loss of deduction be part of Seller’s or Buyer’s 

taxes
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Executive Compensation 
Issues in SPACs
SPAC and IPOs-Two ways to take a private company public.

“An IPO is basically a company looking for money, while a SPAC is money looking 
for a company.”

SPACs are also called “blank check” companies. Transaction with SPAC that takes 
a private company public is called a de-SPAC transaction.

For both transactions, companies need to consider the following high level issues:

• Public company compensation structure

• Annual bonus and equity grants.  

• Pay for performance

• Public disclosure of compensation program and rational

• Shareholder approval of equity plans

• Peer Group

• ISS/Shareholder Issues
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Executive Compensation 
Issues in SPACs
De-SPAC Transaction Issues:

• Change in Control 

• 409A

• 280G

• Equity and Compensation Contract Issues

• What if vesting only specified on IPO?

• What if lock up period does not clearly include de-SPAC 
transaction?

• What if change in control provision is triggered?

• Earn Out Concepts

• Form S-8 Filing Delay-Can’t file for 60 days until after transaction.
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QUALIFIED RETIREMENT 
PLANS

• Representations include language regarding required qualification, 
amendments and operational compliance

• Reviewing plans without a recent determination letter
• Single-employer defined contribution plans
• Single-employer defined benefit plans
• New flexibility for loan rollovers
• Multiemployer plans
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QUALIFIED RETIREMENT PLANS –
DETERMINATION LETTERS

• Announcement 2015-19 and Rev. Proc. 2016-37
• End of 5-year remedial amendment cycled for individually designed plans
• Plan sponsor can only request letter if 

• Plan has never received a letter
• Plan is terminating
• IRS makes a special exception

• “Required Amendments List” – IRS will list any changes in qualification 
requirements and provide a remedial amendment period to adopt such 
amendments

• “Operational Compliance List” – IRS will provide list of operational 
compliance requirements to identify changes in qualification requirements 
during a calendar year  with respect to retroactive amendments

• Pre-approved plans continue to have same six-year remedial amendment 
cycle with some minor changes



27

QUALIFIED RETIREMENT PLANS –
DETERMINATION LETTERS
• Is target’s plan individually designed or pre-

approved?
• Review list of remedial amendments
• Review operational compliance
• Heavier emphasis on due diligence
• Requests for extension of indemnity
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SINGLE-EMPLOYER DEFINED 
CONTRIBUTION PLANS

Due diligence considerations:
• Does the plan have a determination letter (or opinion 

letter) that can be relied upon and have subsequent 
amendments been adopted in a timely manner?

• Has the Seller company filed any voluntary corrections?
• Does the plan allow investments in employer securities?
• Is the plan maintained by PEO?
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SINGLE-EMPLOYER DEFINED 
CONTRIBUTION PLANS, CONT.

Transaction considerations:
• Seller representations regarding the following issues: 

o All such plans have a determination letter or opinion letter;
o All amendments for which the remedial amendment period has expired are 

covered;
o No event has occurred which could give rise to disqualification;
o No assets of such plan are invested in employer securities or employer real 

property.

• Does the Seller company maintain a Section 401(k) plan that buyer wants to terminate?  
If yes, pre-closing termination undertaking may be needed.

• Does a Seller or Buyer plan need to be amended to permit rollovers for employees who 
are being transferred in the deal?  How will plan loans be addressed?

• Do resolutions need to be adopted to transfer sponsorship of any retirement plan?
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SINGLE-EMPLOYER DEFINED 
BENEFIT PLANS, CONT.

Transactional due diligence considerations:
• Includes general issues addressed for DC Plans;
• Review actuarial reports.  Understanding a funding 

issue typically involves consultants/actuaries.
• Consider potential liability from DB plans in the 

controlled group
• Consider whether there have been any prior actions 

taken voluntarily or involuntarily that would raise 
termination liabilities. 
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SINGLE-EMPLOYER DEFINED 
BENEFIT PLANS, CONT.
Transaction considerations:
Representations that address:
Does either the target or any of its ERISA Affiliates have any liability for a plan subject to Title 
IV of ERISA. If so, consider additional reps/diligence.
Examples: For any Employee Benefit Plan subject to Title IV:
• No reportable event has occurred;
• No steps taken to terminate;
• No event has occurred which might constitute grounds for a trustee to be 

appointment pursuant to Section 4042 of ERISA;
• No event has occurred which could give rise to liability under Section 4042(e) of 

ERISA;
• No event has occurred which could result in a lien being imposed;
• Representations addressing the funding condition of such plan. 
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SINGLE-EMPLOYER DEFINED 
BENEFIT PLANS, CONT.
Transaction considerations, cont.: 
• Should there be a purchase price adjustments based 

on any unfunded liability and/or indemnity for any 
underfunded liability with respect to such a plan.

• Confirm that the entire controlled group for the Seller 
has been considered when analyzing potential Title 
IV liabilities.  

• Consider Sun Capital.
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MULTIEMPLOYER DEFINED 
BENEFIT PLANS
Due diligence considerations:
• Similar issues addressed for other plans although consider whether Seller can make 

such representations without a knowledge qualifier.
• Try to get an understanding of the level of underfunding on a termination basis 

(request Section 101 reports).
• Review estimates of withdrawal liability for the Seller company (or ERISA Affiliate).
• Make sure liability analysis is done on a full controlled group basis.
• Analyze whether a full or partial withdrawal has already occurred with respect to 

such plan.
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MULTIEMPLOYER DEFINED 
BENEFIT PLANS, CONT.
Transaction considerations:
Representations that address:
Does the target or any of its ERISA Affiliates have any liability or contribution obligation with 
respect to a multi-employer plan. If so, consider:
For any multiemployer plan for which the target or any ERISA Affiliate may have liability:
• All contributions have been made as required by the terms of the plan or CBA;
• None of the target or any of its ERISA Affiliates has withdrawn or partially withdrawn 

or received any notice or demand for withdrawal liability;
• None of the target or any of its ERISA Affiliates has received any notice indicating 

that such plan is in critical status, that such plan may become insolvent or that such 
plan has not complied with applicable funding requirements. 
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MULTIEMPLOYER DEFINED 
BENEFIT PLANS, CONT.
Transaction considerations, cont.:
• Should there be a purchase price 

adjustment/indemnity based on any potential 
withdrawal liability.

• Confirm that the entire controlled group for the Seller 
has been considered when analyzing potential Title 
IV liabilities.   Also consider the Sun Capital Case. 

• In an asset sale, consider whether Section 4204 
should be utilized?
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HEALTH AND WELFARE PLANS

• COBRA
• State and local paid leave laws
• Retiree Healthcare
• Flexible Spending Accounts
• Self-Funded Plans
• Affordable Care Act
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COBRA
Due diligence considerations:

• Is Seller subject to COBRA?

• COBRA logs

• COBRA policies and procedures; COBRA notices

• COBRA violations; IRS Form 8928

• Have M&A qualified beneficiaries been identified?
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COBRA, CONT. 
Transaction considerations:
• Asset or stock deal?
• COBRA-related representation should require Seller to confirm no act or 

omission by Seller which may give rise to any excise tax with respect to 
COBRA

• Is Seller’s health plan being terminated in connection with the transaction?  
• Will Seller continue to provide group health coverage (determined on a 

controlled group basis)?
• Will Seller or Buyer provide COBRA coverage to M&A qualified beneficiaries?  
• Will Seller or Buyer provide coverage to qualified beneficiaries other than 

M&A qualified beneficiaries?
• Will the parties negotiate terms different than default M&A provisions in 

COBRA regs?  
• Is the Buyer a “successor employer”?
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COBRA SUBSIDY/ELECTION 
EXTENSIONS

- COVID-related extensions of COBRA election periods (among 
other extensions) and COBRA premium payments

- Special COBRA subsidy under the American Rescue Plan Act 
of 2021 

- New model notices for these COBRA subsidies
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PAID LEAVE
 Does the state or local law require paid leave?

 What type of paid leave is required (i.e. sick, parental, family, 
etc.)

 Diligence seller’s programs and tracking to determine 
compliance with applicable paid leave laws (including local 
ordinances)
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RETIREE HEALTHCARE
Due diligence considerations, continued:
• Type of retiree health coverage 
• Union employees vs. non-union employees
• Review VEBAs and tax qualification 
• Does Seller maintain 401(h) accounts?
• Review financial statements for retiree healthcare
• Do retiree benefits cause 105(h) nondiscrimination issues? 
Transaction considerations:
Careful of covenant to continue to provide substantially similar 
benefits if buying a company with retiree medical.  Often Buyer will 
carve retiree medical out of any covenants requiring benefits 
coverage. 
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RETIREE HEALTHCARE FOR KEY 
EMPLOYEES ONLY 

• Section 409A concerns
• Reimbursement arrangement
• Continuation for only COBRA period

• 105(h) concerns
• Post-closing arrangements
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FLEXIBLE SPENDING ACCOUNTS

Due diligence considerations:
• Review IRS nondiscrimination testing under 

Section 125
• Documentary and operational compliance for 

Section 125
• Confirm whether any changes were made to 

reflect the increased limits under ARPA and other 
changes under the Consolidated Appropriations 
Act 

• Health Savings Accounts and interaction with 
health FSAs
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FLEXIBLE SPENDING ACCOUNTS, 
CONT.

Transaction considerations:
• Will Seller’s FSA continue with salary redirections 

from buyer or will balances be transferred to 
buyer’s plan? 

• Rev. Rul. 2002-32
• Does Seller or Buyer have a carryover feature?
• Will Buyer’s FSA need to be amended?
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SELF-FUNDED PLANS 
Due diligence considerations:

• Incurred but unreported claims
• ACA compliance
• HIPAA compliance
• Third-party administrators/stop loss carriers
• HRAs
• Do any arrangements with key employees raise 

discrimination concerns? 
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SELF-FUNDED PLANS 

Transaction considerations:
• Does Buyer maintain self-insured or fully insured 

plans?  
• Does Buyer want to assume self-funded plan or 

have it terminated?
• Watch out for a “accidental MEWA” if Buyer does 

not have plans set up and wants to leave 
employees on Seller’s plan for a period following 
closing. 
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AFFORDABLE CARE ACT
Due diligence considerations: 
• Has Seller complied with market reform provisions 

(e.g., special enrollment periods for annual and 
lifetime limits or age 26 requirement)?

• Is Seller an applicable large employer (“ALE”)? 
Look at controlled group 

• Has Seller identified full-time employees?
• Has Seller complied with ACA reporting?
• Has Seller identified applicable measurement 

methods?
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AFFORDABLE CARE ACT
Transaction considerations: 
• Reps and warranties in the agreement should include specific 

representations about compliance with various provisions under the ACA, 
including, compliance with the employer mandate and ACA reporting 
requirements

• Who will be responsible for reporting in the year of the transaction?
• How will parties agree on reporting for the year of the transaction? 
• Consideration regarding service credit for the Seller’s employees that are 

hired by the Buyer and whether this will extend to the Buyer’s  group 
health plans

• Consider whether indemnities in the agreement should be extended to 
penalties under the employer mandate and the ACA reporting obligations 
and for how long 



49

AFFORDABLE CARE ACT –
MEASUREMENT METHODS
IRS Notice 2014-49 – moving from Seller’s to Buyer’s measurement method 
(if different)
• Generally a concern in a merger or stock acquisition
• Buyer can continue to apply the Seller’s measurement and stability 

periods for a “transition period” post-closing or transfer Seller employees 
on to Buyer’s measurement method, accounting for employees in a 
stability period with the Seller and hours worked with the Seller 

• If Buyer decides to transfer Seller’s employees on to Buyer’s 
measurement method –
• If EE is in a stability period (or an administrative period following the 

end of an initial measurement period) with Seller, the EE will retain 
his or her status until the end of the applicable stability period of the 
Seller and

• If EE has not completed a measurement period with the Seller, the 
EE’s hours will be measured under the Buyer’s measurement 
method, taking into account hours worked with the Seller
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AFFORDABLE CARE ACT –
MEASUREMENT METHODS, CONT.

Buyer is free to adopt Seller’s measurement method for 
some or all of Seller’s employees that was in effect for 
those employees immediately prior to the transaction for a 
“transition period”
- The “transition period” is the period beginning on the 

date of the transaction and ending on the last day of the 
first stability period (following a standard measurement 
period) that would have applied to the target employees 
(absent the transaction) that begins after the date of the 
transaction

- If using the monthly measurement method, the last day 
of the first calendar year following the date of the 
transaction
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AFFORDABLE CARE ACT – 6055 
AND 6056 REPORTING
Note: for both stock and asset deals, there is no official guidance from the IRS on how 
to report in such a situation. The following two slides are suggestions on how Buyer 
and Seller might consider reporting in such a situation.
In an asset purchase, assuming the Seller and Buyer are both ALEs, the Seller will 
continue to report the type of coverage offered (e.g. COBRA coverage) on a monthly 
basis, the status of the employee with respect to the coverage offered (e.g. whether 
employed or not employed), and other required reporting  on the 1095-C for the year of 
the asset purchase. 
• To the extent that the Buyer in an asset purchase hires one or more of the Seller’s 

employees, the Buyer may also have a 1095-C reporting obligation in the year of 
the asset purchase. 

• An individual terminated by the Seller and hired by the Buyer may receive two 
1095-Cs. 

• Both the Seller and the Buyer will reflect the number of employees, etc. on their 
respective 1094-Cs for each month. 

• If the Seller has terminated all of its employees in connection with the asset 
purchase, this will be evident in Part III of the 1094-C. 
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AFFORDABLE CARE ACT – 6055 
AND 6056 REPORTING, CONT.

For a merger or stock acquisition where the Seller 
company will cease to exist at some point during a 
calendar year, there is no available code or mechanism to 
report such an event to the IRS on the 1094-C or 1095-C. 
Assuming the Seller and Buyer are both ALEs, the Buyer 
likely will report under the Seller’s EIN the year of the 
merger or stock acquisition and also separately report 
under its EIN for purposes of 1094-C and 1095-C. Similar 
to an asset purchase, an employee entitled to a 1095-C 
might receive one from the Seller and one from the Buyer 
ALE. 
What are the reporting obligations when the Seller 
terminates its group health plan?
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