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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-258-2056 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.

FOR LIVE EVENT ONLY
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Copyright Issues with Embedded 
Content

How do images* end up on your web browser? Two basic 
ways: 

1. Images hosted on same server as HTML file.

2. HTML file on one server, and image stored on a third-
party’s server and pulled from that server to the user’s 
computer when the webpage is loaded (i.e., “embedding” or 
“in-line linking”)

(*or other content) 
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Content on one server

HTML file for “Sy’s Homepage”

<img src = loc.jpg>

www.sydamle.com
Sy’s Homepage

User’s Computer
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In-line linking or “embedding”

HTML file for “Sy’s Homepage”

<img src = 
http://www.loc.gov/loc.jpg>

www.sydamle.com

Sy’s Homepage

User’s Computer

www.loc.gov
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The Right of Public Display

Subject to sections 107 through 122, the owner of copyright 
under this title has the exclusive rights to do and to 
authorize any of the following: 

* * * 

(5) in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and pictorial, graphic, or 
sculptural works, including the individual images of a motion 
picture or other audiovisual work, to display the 
copyrighted work publicly

17 U.S.C. 106(5) 
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The Right of Public Display

To “display” a work means to show a copy of it, either 
directly or by means of a film, slide, television image, 
or any other device or process of a film, or, in the case of 
a motion picture or other audiovisual work, to show individual 
images nonsequentially.

17 U.S.C. 101 
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The Right of Public Display

To perform or display a work “publicly” means—

(1) to perform or display it at a place open to the public 
or at any place where a substantial number of persons outside 
of a normal circle of a family and its social acquaintances is 
gathered; or

(2) to transmit or otherwise communicate a performance 
or display of the work to a place specified by clause (1) 
or to the public, by means of any device or process, whether 
the members of the public capable of receiving the 
performance or display receive it in the same place or in 
separate places and at the same time or at different times.

17 U.S.C. 101
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The Right of Public Display

Notwithstanding the provisions of section 106(5), the owner 
of a particular copy lawfully made under this title, or 
any person authorized by such owner, is entitled, without the 
authority of the copyright owner, to display that copy 
publicly, either directly or by the projection of no more 
than one image at a time, to viewers present at the 
place where the copy is located.

17 U.S.C. 109(c) 
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A Tiny Bit of Legislative History

In addition to the direct showings of a copy of a work, 
"display" would include the projection of an image on a screen 
or other surface by any method, the transmission of all images 
by electronic or other means, and the showing of an image 
on a cathode ray tube, or similar viewing apparatus 
connected with any sort of information storage and 
retrieval system.

H.R. Rep. No. 94-1476, at 64 (1976)
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In-line linking or “embedding”

HTML file for “Sy’s Homepage”

<img src = 
http://www.loc.gov/loc.jpg>

www.sydamle.com

Sy’s Homepage

User’s Computer

www.loc.gov

Question: Who, if anyone, is publicly displaying the image of the Library of Congress?
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Perfect 10 v. Amazon.com (9th Cir. 2007)
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Perfect 10 v. Amazon.com (9th Cir. 2007)

Thumbnails on Google’s servers: 

• “Based on the plain language of the statute, a person 
publicly displays a photographic image by using a computer 
to fill a computer screen with a copy of the photographic 
image fixed in the computer’s memory.” 

• “There is no dispute that Google’s computers store 
thumbnail versions of Perfect 10’s copyrighted images and 
communicate copies of those thumbnails to Google’s users.  
Therefore Perfect 10 has made a prima facie case that 
Googles communications of its stored thumbnails directly 
infringes Perfect 10’s display right” 

➔ BUT later holds that Google is likely to prevail on 
fair use grounds 
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Perfect 10 v. Amazon.com (9th Cir. 2007)

Full-sized images: 

• “Because Google’s computers do not store the photographic 
images, Google does not have a copy of the images for 
purposes of the Copyright Act.” 
• Support for this in the statute: To “display” a work means to 

show a “copy” of it

• “Instead of communicating a copy of the image, Google 
provides HTML instructions that direct a user’s browser to a 
website publisher’s computer that stores the full-size 
photographic images.”

• Known as the “server test”
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Flava Works v. Gunter (7th Cir. 2012)
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Flava Works v. Gunter (7th Cir. 2012)

• “Is myVidster therefore a contributory infringer if a visitor 
to its website bookmarks the video and later someone clicks 
on the bookmark and views the video?”
• Contributory infringement: “personal conduct that encourages or 

assists the infringement.”

• “myVidster doesn't touch the data stream, which flows 
directly from one computer to another, neither being owned 
or operated by myVidster. ”
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Goldman v. Breitbart (S.D.N.Y. 2018)
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Goldman v. Breitbart (S.D.N.Y. 2018)

• “Nowhere does the Copyright Act suggest that possession of 
an image is necessary in order to display it.”

• The definitions in section 101 “sweep broadly”: “by means of 
any device or process”

• “Each and every defendant itself took active steps to put a 
process in place that resulted in a transmission of the photos 
so that they could be visibly shown. Most directly this was 
accomplished by the act of including the code in the overall 
design of their webpage; that is, embedding.” 
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Perfect 10 or Goldman? 

• Goldman: Focused on the act of embedding as causing the 
infringement of the public display right:

• “[I]f I wanted that web page to display a photo that a third party 
user had posted to a site like Twitter, I could do so without me ever 
having to make a copy of the photo. I would simply include in my 
HTML code some additional coding containing a link to the URL of 
the Twitter page where the photo appeared.”

• Perfect 10: Does not matter who caused a particular public 
display; only matters who directly “showed” a “copy” of the 
image.

• Reminiscent of Aereo case 
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What to do?

• The super safe approach: seek permission even for embedded 
images. 

• If you can’t get permission, it’s not the end.  There are a 
variety of grounds that use on an image in a particular 
context (whether embedded or not) may be noninfringing.  
Most important of these is fair use.
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Copyright Office Fair Use Index
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Types of DMCA Safe Harbor

• 512(a): Internet access service

• 512(b): Caching

• 512(c): Material stored at the direction of a user

• 512(d): Linking

• 512(e): Nonprofit educational institutions
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Prerequisites for 
DMCA Safe Harbors

1. Designation of agent on website

2. Designation of agent with Copyright Office

3. Repeat infringer policy on website

4. Repeat infringer policy reasonably implemented

5. No interference with “standard technical measures”
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$6

EVERY 

THREE 

YEARS
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Deadline was

December 31, 

2017
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“a policy that provides for the 

termination in appropriate 

circumstances of subscribers and 

account holders of the service provider’s 

system or network who are repeat 

infringers”
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• “A policy is unreasonable only if the service provider failed 
to respond when it had knowledge of the infringement.”  
Perfect 10, Inc. v. CCBill LLC, 488 F.3d 1102, 1113 (9th Cir. 
2007).

• A policy does not need to be “exhaustive” or “perfectly-
crafted.”  Arista Records LLC v. Myxer Inc., No. CV 08-03935 
GAF JCX, 2011 WL 11660773, at *18 (C.D. Cal. Apr. 1, 
2011). 
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EMI v. MP3Tunes (2d Cir. 2016)

• “MP3tunes did not even try to connect known infringing 
activity of which it became aware through takedown notices 
to users who repeatedly [engaged in that infringing 
activity].”

• MP3tunes “already had adequate information at its disposal 
in the form of takedown notices provided by EMI as to which 
links were allegedly infringing.”

• “MP3tunes would simply have had to make use of 
information already within its possession and connect that 
information to known users.”
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BMG v. Cox (4th Cir. 2018): But Their 
Emails

• Executive wrote that “if a customer is terminated for DMCA, 

you are able to reactivate them,” and that “[a]fter you 

reactivate them the DMCA ‘counter’ restarts.” 

• The email continued, “This is to be an unwritten semipolicy.” 

• “If it is for DMCA you can go ahead and reactivate.” 

• “Once the customer has been terminated for DMCA, we have 

fulfilled the obligation of the DMCA safe harbor and can 

start over.” He elaborated that this would allow Cox to 

“collect a few extra weeks of payments for their account. ;-).” 

• Another email summarized Cox’s practice more succinctly: 

“DMCA = reactivate.”
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Ventura v. Motherless.com
(9th Cir. 2018)

REDACTED
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Prerequisites for 
DMCA Safe Harbors

1. Designation of agent on website

2. Designation of agent with Copyright Office

3. Repeat infringer policy on website

4. Repeat infringer policy reasonably implemented

5. No interference with “standard technical measures”
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Thank You

Sarang (Sy) Damle

Latham & Watkins

sy.damle@lw.com

Joseph C. Gratz

Durie Tangri

jgratz@durietangri.com
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