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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Partnering with Trial Counsel 

 The key to success is to check egos at the door! 

 Show willingness to work together and support 
trial team to achieve a common goal:  the best 
possible result for the client. 
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Developing Legal Theories 

• Review facts and issues presented 

A good way to begin to learn about the case is 
to get a thorough briefing from trial counsel. 
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Developing Legal Theories  [cont’d] 

• Research the law and analyze the facts to 
determine likely best claims or defenses 

• Identify all essential elements needed to be 
proved for each claim or defense 
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Developing Legal Theories  [cont’d] 

• Take into account developing law 

• Consider issues suitable for early 
determination, including especially candidates 
for appeal such as  
 Immunity 

 Class certification 

 Controlling question of law 

 etc. 
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Developing Litigation Strategy 
• Evaluate case in relation to others and 

consider desirability of  
 Stay 

 Expedition 

 Consolidation 

 Additional parties to be joined 

 Intervention/amicus participation in other cases 

The question is which case appears to be the 
best vehicle to present the issue and the one 
where your position is most likely to prevail. 
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Developing Litigation Strategy  [cont’d] 

• Determine desirability of amicus support 
 Entity with similar issue 
 Entity with specialized knowledge in area 
 Trade association 
 Public interest group 
 etc. 

 Look for a party that will add a different perspective 
(that of course is helpful to your position) and is 
likely to seem authoritative or persuasive to the 
client. 
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Developing Litigation Strategy  [cont’d] 

• Determine division of labor among counsel 
 Foster a team approach! 

 Possible tasks for appellate counsel 
• Legal analysis and research 

• Briefing and other document preparation 

• Oral argument 

• Keeping track of issues and evidence 

• Dealing with collateral issues 

Allocate tasks based on different team 
members’ skills, interests, and availability. 
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Developing Litigation Strategy  [cont’d] 

• Consider relationship with court 
 Integration into trial team 
 Entry of appearance? 
 Identification as appellate counsel? 
 Physical location in courtroom? 
 Different approaches for bench and jury trials? 
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Motion Preparation 

Motions to dismiss Motions for change of venue 

Motions for class certification Motions for stay/expedition 

Motions for preliminary 
injunction 

Expert (Daubert etc.) motions 

Motions for summary 
judgment 

Motions to certify questions of 
state law 

Motions in limine Motions for sanctions 

 Appellate counsel’s work on these legal motions can 
free trial counsel to focus on developing the best 
factual case. 14 
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Pretrial Memorandum/Trial Brief 

• Overview/Theme 

• Summary of law 

• Overview of likely issues 

This document should be a collaborative 
effort, with trial counsel providing the story 
line and weaving the facts in to it and 
appellate counsel helping to create the best 
legal framework in which to present them. 
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Jury Instructions and Verdict Forms 

• Preparation 

• Objection to other side’s papers 

• Modifications as needed by trial 

Appellate counsel’s experience simplifying 
abstruse principles of law for courts can carry 
over particularly well to explaining legal concepts 
to jurors.  Here, too, weaving this with trial 
counsel’s knowledge of the facts is crucial.   
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Involvement During Trial 
• Extra eyes and ears 
 Tracking developments as the case goes in 
 Identification of arising issues 
 Objective perspective 

• Legal analysis and briefing etc. as needed 
 During the day when trial counsel is occupied 
 In the evening when trial counsel is preparing for the 

next day’s testimony 

Appellate counsel can provide invaluable 
support to trial counsel during the trial, 
especially in complex or lengthy cases. 
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Involvement During Trial  [cont’d] 

• Buffer between trial counsel and judge/jury 
 Ability to attribute objections and arguments to 

third party 
 Desirability of having that party argue the points, 

especially when they are controversial 
 Need for caution to avoid annoying the jury or 

making the court (or trial counsel) feel subject to 
second-guessing 
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Involvement During Trial  [cont’d] 

• Preservation of record 
 Recording of side bars and conferences 
 Introduction of exhibits (including demonstratives 

and videotapes of deposition testimony) 
 Objections to evidence and improper arguments 

(including filing follow-up motions and requesting 
limiting instructions) 

 Presentation of offers of proof 
 Establishing prejudice from rulings 

A complete record is critical to the success of an 
appeal. 
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Involvement During Trial  [cont’d] 

• Review of daily transcripts 
 for accuracy 

 to determine what holes need plugging 

 for nuances or trends that might be missed during 
the hubbub of trial 

The official record of a trial sometimes looks 
different from counsel’s perceptions.  Appellate 
counsel can serve an important role in making 
sure the transcript accurately reflects what 
occurred. 
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Jury deliberations 

o Jury questions 

o ensure availability of court reporter in the event 

objections or arguments need to be put on the record 

o be prepared with strategy for readback of testimony 
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Jury deliberations (cont’d) 

o Deadlock  
oappellate counsel should be familiar with limitations on judge’s 

authority to encourage further deliberations 

o Verification of proper jury verdict before 

discharge 
orequest polling of jury 

obe aware of rules applicable to incomplete verdicts and 

inconsistent verdicts 

oconsider asking for instruction on juror contacts 
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Judgment\Verdict 

o Requesting statement of decision in bench trial 
o appellate counsel should be familiar with effect of statement 

of decision on appeal 

o Entry of judgment 

o do not agree to premature entry of judgment 

o Stay of enforcement of judgment 

o consider possibility of stay by stipulation 
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Immediately after judgment 

o Interview of jurors 

o appellate counsel should be familiar with standards 

for admissibility of juror declarations 

o appellate counsel should provide guidance on 

questions that are likely to reveal misconduct 

 

o Preservation of exhibits 

 

o Ordering of transcript  
24 
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Post-trial motions  

o Deadlines and procedural requirements 

 

o Best issues and arguments to raise 

o invoking the trial court’s discretionary authority and 

power to sit as a “thirteenth juror” 

 

o Preservation of rights 

o appellate counsel should know which arguments must 

be raised in post-trial motions to preserve issues 
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Post-trial motions (cont’d) 

o Consideration of how to improve record or add 

issues 

 

o Post-trial motions represent one last opportunity 

to beef up the record 

 

o Coordination with other litigation and legal 

theories 
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II. PARTNERING WITH IN-HOUSE 

COUNSEL 

 

 

Trial Courts 
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Communicate and clarify scope of 

assignment 

 

oAppellate counsel as advocate, advisor, or both? 

 

oPreparation of daily trial reports 
 

o how detailed 

 

o who will receive? 

 

 

Trial Courts 
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Case evaluation 

o Settlement valuation 

 

o Appellate counsel can evaluate potential sustainable 

value of case 

 

o Appellate counsel may be able to provide 

ammunition for in-house counsel to use in settlement 

discussions  

Trial Courts 
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Ethical issues 

o Danger: behind-the-scenes advisory role in 

another jurisdiction may constitute unauthorized 

practice of law 

 
Trial Courts 
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Ethical Issues (cont’d) 

o California Business & Professions Code section 6125: 

“No person shall practice law in California unless the 

person is an active member of the State Bar” 

o Birbrower, Motalbano, Condon & Frank v. Superior 

Court (1998) 17 Cal.4th 119: 

 “Although we are aware of the interstate nature of 

modern law practice and mindful of the reality that 

large firms often conduct activities and serve clients in 

multiple states, we do not believe these facts excuse 

law firms from complying with section 6125”  
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Ethical issues (cont’d) 

– Practicing in California includes “advising a 

California client on California law in connection 

with a California legal dispute,” even if the lawyer is 

not physically present in California 

 

– New York attorneys violated section 6125 by 

advising about California legal dispute and 

participating in California arbitration proceedings

  
Trial Courts 
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Assessing risks and benefits of pursuing 

an appeal 

o Prompt assessment of appellate prospects after 

adverse decision 

 

 

 

Trial Courts 

o Identifying the best 

vehicles for appellate 

review of recurring 

institutional issues 
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Partnering with insurance claims 
representatives 
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