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Strategic, Persuasive Reply Briefs
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Make It a Real Reply

Judge Aldisert, Winning on Appeal: Better Briefs 
& Oral Argument:

• “Since 1968, I have been reading reply briefs 
by the thousands in appellate courts all over 
the country, and maybe five hundred 
genuinely qualified as reply briefs. By far, most 
simply repeat arguments contained in the 
opening brief.” 
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Rehash of Opening Brief/
Not Addressing Opposing Argument

“Plaintiff, in her reply brief, neither takes issue 
with defendant's characterization of her 
argument, nor suggests that her . . . claim 
rests on theories . . . different from those 
identified by defendant. Indeed, 
plaintiff's reply brief does not address the 
“prospective inheritance” claim at all. Instead, 
plaintiff merely reprises her previous factual 
and legal arguments . . . .” Briggs v. Lamvik, 
255 P.3d 518, 525 (Or. Ct. App. 2011).
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Make It a Real Reply 

• Real replies are where battle is truly joined

• The parties have set the stage in their opening 
and responding/answering briefs

• The reply should tie it all together

9



Make It Stand on Its Own
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Make It Stand on Its Own

David Knibb, in Federal Court of Appeals Manual:

• “A reply brief should be free-standing. Judges and law 
clerks sometimes read the reply brief before reading the 
main briefs because the reply gives them a quick view of 
what the appeal is about.”

• “Be aware of this when you write it. Make it a stand-alone 
document so that the court does not need to read the 
other briefs to understand what you are saying.”
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Make It Stand on Its Own

• Frame the material disputes

• Briefly and by reference to your opening brief, 
remind the court why you win

• Then explain why your opponent loses, point 
by point

• Your reply should be the “primary brief” the 
judges/justices/clerks turn back to when they 
have a question
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Take a Fresh Look at Organization

• Many lawyers suggest following the 
organization of their opening brief on reply

• Sometimes, effectively rebutting opposing 
arguments requires a reorganization

• Make further use of “why I win, why they 
lose”
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Stay on Offense

• Don’t skip the introduction.

• Use intro to:
– set the tone

– reorient reader to the reasons why you should win 

“If you skip that [intro], you’re just playing defense. 
And an appellant needs an offense.”

Hat tip to @TrentBCollier
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The Short Intro:

Introduction

XYZ Corporation alleges, incorrectly, that its customer list is a 

trade secret. The Uniform Trade Secrets Act defines “trade secret” 

as information that outsiders cannot “readily ascertain[ ] by proper 

means.” But the general public can find the names and contact 

information in XYZ’s customer list by checking phone books, 

websites, and trade publications. Thus, the customer list does not 

meet the Act’s definition, and Mr. Smith is entitled to summary 

disposition.

Statement of Facts
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The Longer Intro:

Introduction

XYZ Corporation insists that its customer list is a trade secret. But XYZ’s arguments fall short for 

two reasons. 

First, XYZ devotes nearly eight pages to convincing this Court that a misappropriation occurred. 

Yet Fred Smith’s motion for summary judgment rested entirely on the lack of a trade secret—a different 

element. XYZ’s arguments on the misappropriation element are misplaced. 

Second, XYZ relies on cases that predate Michigan’s enactment of the Uniform Trade Secrets Act, 

which defines “trade secret” as information that outsiders cannot “readily ascertain[ ] by proper means.” 

This statutory definition controls, and it is narrower than the old common-law version that XYZ’s cited 

cases applied. XYZ does not dispute that the general public can find all the names and contact information 

in its customer list by checking phone books, websites, and trade publications. These uncontested facts 

show that outsiders can readily ascertain XYZ’s customer information through proper means. Thus, the 

customer list does not meet the Act’s definition of “trade secret.” 

Given the lack of a trade secret, the trial court erred in denying Smith’s motion for summary 

judgment. 
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Responding to Every Argument
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Responding to Every Argument

• Leave nothing on the table; don’t let the briefs 
talk past each other

• Differentiate the strong, from the weak, from 
the irrelevant, from the undisputed

• Respond appropriately

• Use “why I win, why they lose” to frame 
arguments in an (honest but) favorable way
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Meet Your Opponent’s Best Argument

You must do this even though . . . 

• it may not be easy or comfortable; 

• your opponent (and the trial court) might be 
correct.  

19



Survey of Veteran 
Appellate Lawyers and Court Staff

• “Failure to address the response’s best arguments weakens the 
appellant’s credibility and makes us think the appellee might be 
right about his best arguments. The reply should address these 
arguments head on.”

• “Probably the single biggest error I can think of is failing to directly 
engage the appellee’s arguments.”

• “The reply should meet and refute the strongest arguments the 
opposing party makes in a direct and clear fashion. If well written, 
and if there are good arguments to refute the opposing party, it can 
be the key to victory.”

20



Veteran Seventh Circuit Judicial Clerk:

• “I try to keep an open mind throughout the 
process. If the opening brief is mediocre and not 
persuasive, and the response is stellar and 
compelling, then I’m looking to the reply for the 
appellant to take one last (written) crack at 
showing me why that seemingly stellar response 
is wrong. If the reply is only more of the same 
from the opening, if the reply does not directly 
refute the response’s persuasive arguments, then 
it is tough to see why we should reverse.”
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Impact of Not Addressing 
Opposing Argument

“The government argues that such an 
approach is preferable because it avoids 
‘perpetuating expensive and time-consuming 
appeals and resentencings.’ Caira did not 
respond to that argument in his reply brief, 
and we find it persuasive.” United States v. 
Caira, 833 F.3d 803, 809 (7th Cir. 2016) 
(citations omitted). 
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Impact of Not Addressing 
Opposing Argument

“Portillo–Rendon's lawyer ignored this 
problem in his opening brief and did not file 
a reply brief, which effectively concedes the 
point.” 

Portillo-Rendon v. Holder, 662 F.3d 815, 817 
(7th Cir. 2011).
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Meet Your Opponent’s Best Argument

• This is the main action and should be tackled 
first (most of the time)

• You know the drill: distinguish the facts, 
distinguish the cases

• If the argument has merit, but can’t support 
the judgment, say so

• Ignore nothing
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Meet Your Opponent’s Best Argument

• If you really don’t have any response, call your 
client, schedule a settlement conference

25



Dispose of Weak Arguments

• Weak arguments should get the treatment 
they deserve

• Don’t ignore them, but don’t glorify them with 
extensive discussion/analysis

• BUT, be honest with yourself about the 
relative weakness of an argument
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Concede Undisputed Facts/Arguments

• Do not push the river; if a fact or legal rule is 
not meaningfully disputed, let it go

• Then explain why it does not matter

• Fighting every point is distracting and 
undermines credibility

27



Highlight Concessions/Omissions

Veteran Seventh Circuit Judicial Clerk:

• “One of the best things a reply can do is highlight any 
admissions or concessions or failures to respond in the 
response.”

• “But a reply should be careful not to misrepresent a 
response. I’ve seen situations where a reply claims a 
response . . . admitted to something. But I check the 
citation to the response in the reply and find the 
response does not make the claimed admission. Now 
the reply seems weak and desperate.”
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Address New Cases

Veteran Seventh Circuit Judicial Clerk:

• “[I]f the response relies on a case not discussed in 
the opening brief, then the reply must attack that 
case and show why it doesn’t control, isn’t 
binding, is distinguishable, is misrepresented.” 

• “The reply can’t ignore that case. I’m looking to 
the reply for help in evaluating the significance of 
that case.”
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Best Practices
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Avoid Sniping

Veteran Seventh Circuit Judicial Clerk:

• “Sniping (directed at the opposing party or 
opposing counsel or the [trial] court) frustrates 
and alienates, and makes us think the appellant 
either doesn’t have good arguments or doesn’t 
believe in them or doesn’t know how to make 
them.”

• “From here, sniping looks very, very petty.”
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Civility/Tone

“The opening and reply briefs accuse owner's 
attorneys—again, using inflammatory language—of 
lying, acting illegally, violating the rules of professional 
conduct, defying court orders, and litigating the case 
for improper motives. . . . The vast majority of these 
accusations have nothing to do with the issues raised 
in this appeal, even tangentially. . . . 

Such rhetoric hinders the court in deciding the 
merits of the appeal; we must waste judicial resources 
hacking through the verbal brush to uncover the 
substance (if any) of the arguments.” Martin v. Essrig, 
277 P.3d 857, 860 (Colo. Ct. App. 2011).

32



Follow the Rules

Example: Mich. Ct. Rules: 

• “Reply briefs must be confined to rebuttal of 
the arguments in the appellee’s or cross-
appellee’s brief and must be limited to 10 
pages, exclusive of tables, indexes, and 
appendices, and must include a table of 
contents and an index of authorities.”
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Enlarging Record/Raising New Issues

“Nor do any of the responses refute the fact that 
the reply brief improperly relied on facts not 
supported by the record, lacked record 
references, and improperly interjected a new 
point on appeal.” 

Hagood v. Wells Fargo N.A., 125 So. 3d 1012, 
1013 (Fla. Dist. Ct. App. 2013) (imposing $1,000 
fine on counsel). 
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Raising New Issues/Plain Error

“[I]n his reply brief, Johnson asserts for the first 
time that his [attorneys] did not provide effective 
assistance of counsel. . . . It is improper for us to 
consider an issue that is raised for the first time 
in a reply brief. In addition, we previously have 
refused to invoke the common law doctrine of 
plain error review when a party raises such 
request for the first time in his reply brief.” State 
v. Johnson, 245 P.3d 1113, 1115–16 (Mont. 2010) 
(citation omitted).
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Write with Care

As with your  opening brief:

• Impactful opening 

• Clarity 

• Sprinkle in short sentences (some very short)

• Consider typography 

• Edit, edit, edit (especially given short page 
limit)
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Update Research

• We do it before oral argument as a matter of 
course, but many lawyers don’t think to do it 
between their opening brief and their reply 
brief.
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Thank You

Mark Cooney
cooneym@cooley.edu

Adam W. Hofmann
ahofmann@hansonbridgett.com
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