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Under the Tax Cut and Jobs Act, Pub. L. No. 115-97, the exemption
amount for an estate tax return for a 2018 date of death increased to $10,000,000,
before taking into account the necessary inflation adjustment. The exemption
amount for 2022 is $12,060,000.

However, as of January 1, 2026 we are contemplating that there will be a
significant change in the tax laws, that will reduce the exemption back to
$5,000,000 as adjusted for inflation ($6,200,000).

Consequently, we are advising our clients to consider utilizing their
remaining exemptions in the 2022 calendar year, before the exemptions are
reduced, and the estate planning options available expire.
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WIFE HUSBAND

Self-Settled Spendthrift Trust

$12,060,000

1. Income to husband, wife and issue in Independent Trustee’s 
discretion.

2. Principal to husband, wife and issue in Independent Trustee’s 
discretion.

3. Upon husband’s death, Trust continues for wife and issue.

$12,060,000

I. Complete Transfer for Federal Gift Tax Purposes
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Complete Transfer

Treasury Reg. Section 25.2511-2(b) provides that a
gift is complete if the donor "has so parted with
dominion and control as to leave in him no power to
change its disposition, whether for his own benefit or
for the benefit of another ...."
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Complete Transfer

The IRS reached a similar result in Revenue Ruling 76-103
(1976-1 C.B. 293), holding that a transfer to a self-settled
spendthrift trust was an incomplete gift because local law
subjected the entire property of the trust to the claims of the
grantor's creditors whenever such claims arose. Thus, when
determining whether a transfer is a completed gift, the focus
of the IRS and the courts is on whether the settlor's creditors
could have reached the discretionary income or principal
distributable to the settlor/beneficiary.
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Complete Transfer

Revenue Ruling 77-378 (1977-2 C.B. 347), where local law
prohibited a settlor’s creditors from reaching the assets of a
self-settled spendthrift trust, despite the fact that the trustee
was given “absolute and uncontrolled discretion” to distribute
income and principal to settlor.
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Complete Transfer

IRC Section 2036 applies because the settlor has
retained the enjoyment of, and income from, the
property by the settler's ability to "run-up" debt that
the settler's creditors may satisfy from trust assets.
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Complete Transfer

IRC Section 2038 applies because the ability to
relegate creditors to the trust assets is equivalent
to the settlor's power to revoke the transfer of
assets to the trust.
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DOMESTIC ASSET PROTECTION TRUSTS (“DAPTs”)

The general rule in the United States provides for non-recognition of

self-settled spendthrift trusts (i.e., trusts in which the settlor retains a

beneficial interest, and the trust instrument states that his interest

cannot be alienated, either voluntarily or involuntarily) as against public

policy – “no man may live in luxury and in debt at the same time”.



DAPTs

F.S. 736.0505 Creditors’ claims against settlor.

(1) (b) With respect to an irrevocable trust, a
creditor or assignee of the settlor may reach the
maximum amount that can be distributed to or for
the settlor’s benefit.

9



DAPTs

• Several states have now enacted legislation allowing self-settled asset
protection trusts. Missouri was the first state to adopt a form of asset
protection trust legislation in 1989.
– The legislature in Alaska enacted milestone legislation in 1997 in an

attempt to compete with foreign situs asset protection trusts, and the
legislature in Delaware quickly followed suit.

– In 1999, asset protection trust legislation was adopted in Nevada and
Rhode Island.

– There are now 20 states that have adopted legislation validating self-
settled spendthrift trusts (in addition to the states mentioned), including
Colorado, Oklahoma, South Dakota, Tennessee, Utah, Wyoming, New
Hampshire, Hawaii, Ohio, West Virginia, Mississippi, Michigan,
Connecticut, Indiana, and Alabama.

10



DAPTs

For taxpayers who reside in non-DAPT states,
financial advisors are concerned about the
uncertainty surrounding whether a court will apply
the law of the nonresident settlor’s domicile rather
than the DAPT law selected in the trust instrument.

11
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POTENTIAL CHALLENGES TO DOMESTIC ASSET PROTECTION TRUSTS.

1. Full Faith and Credit Clause. The “Full Faith and Credit Clause” of the United States
Constitution requires each state to recognize and enforce all validly rendered judgments of
any other state in the union.

(a) If a creditor wants to pursue the assets in a self-settled trust,
the creditor ultimately must involve a court that has jurisdiction over the trust assets or over
a party in control of the assets.

(b) In order to reach the trust assets, the creditor must sue in a
court that has jurisdiction over some aspect of the trust. If the trust is a Delaware trust, this
does not necessarily mean a Delaware court. Another state’s court may have jurisdiction
over the trustee, the settlor or the trust assets.

(c) Jurisdiction may exist under a long-arm statute if the
individual has sufficient contacts with the forum state.



Corporations are subject to the jurisdiction of the courts in the state of their
incorporation, as well as any court in a state where they do business. F.S. 48.193
sets forth acts subjecting persons to jurisdiction of state courts, in part, as follows:
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Challenges
2.  Long Arm Statute

“(1) (a) Any person, whether or not a citizen or resident of 
this state, who personally or through an agent does any of the acts 
enumerated in this subsection thereby submits himself or herself and, if he or 
she is a natural person, his or her personal representative to the jurisdiction of 
the courts of this state for any cause of action arising from the doing of any of 
the following acts:

1.  Operating, conducting, engaging in, or carrying 
on a business or business venture in this state or having an office or agency in 
this state.”



Challenges

Section 736.0202, Florida Statutes, is entitled “Jurisdiction over trustee
and beneficiary” and provides:

“(2) Personal jurisdiction –

(a) Any trustee, trust beneficiary, or other person,
whether or not a citizen or resident of this state, who personally or
through an agent does any of the following acts related to a trust,
submits to the jurisdiction of the courts involving that trust:

3. Serves as trustee of a trust created by a
settlor who was resident of this state at the time of creation of the
trust or serves as trustee of a trust having its principal place of
administration in this state.” [emphasis added]
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Challenges

Section 736.0107, Florida Statutes, entitled “Governing law” provides:

“The meaning and effect of the terms of a trust are determined by:

(1) The law of the jurisdiction designated in the terms of the
trust, provided there is sufficient nexus to the designated jurisdiction at the
time of the creation of the trust or during the trust administration, including,
but not limited to the location of real property held by the trust or the
residence or location of an office of the settlor, trustee, or any beneficiary; or

(2) In the absence of a controlling designation in the terms of
the trust, the law of the jurisdiction where the settlor resides at the time the
trust is first created.

Notwithstanding subsection (1) or subsection (2), a designation in the terms
of a trust is not controlling as to any matter for which the designation would
be contrary to a strong public policy of this state.” [emphasis added]
15



Challenges

3. Due Process Clause.

Substantive due process protections of the Fifth and Fourteenth Amendments restrict a
forum state’s ability to apply its own law to disputes between outsiders.

(a) The forum state must have “significant contact” with the
dispute that creates “state interests”, such that the use of the forum’s law is not “arbitrary or
unfair”.

(b) The Restatement of Conflict of Laws states that the forum
state should apply another state’s laws if that state has the dominant interest in the
question of exemption. If the debtor and creditor are domiciled outside the forum state, “a
state to which they both have substantial relationships . . . may be the state of dominant
interest”.

(c) The Due Process Clause merely mandates that the forum
state must have sufficient interests in the matter that the application of its laws would not
be arbitrary or unfair.
16



Challenges

5. Relevant Cases

In re Huber, 493 B.R. 798 (Bankr. W.D. Wash. 2013)

– The bankruptcy judge granted summary judgment to the bankruptcy trustee, finding
that the trust did not protect its assets from the settlor’s creditors. In determining the
choice of law rules, the court stated that the validity of the trust will be controlled by
the laws of a specific state will be followed only if (a) the state declared in the trust
instrument as controlling has substantial relation to the trust, and (b) the application of
its local law does not violate a strong public policy of the state with which as to the
matter at issue the trust has its most significant relationships. Alaska law would apply
if Alaska had a substantial relations to the trust. However, Alaska had only a minimal
relation to the trust; whereas Washington had a strong public policy against self-
settled asset protection trusts. Therefore, since the trust was a self-settled trust, the
transfers into the trust were void.

17



Challenges

Toni 1 Trust v. Wacker 413, P.3d 1199 (Alaska 2018).

˗ The Alaska Supreme Court recognized that “… the Montana Court’s judgment
against [the trust] was not based on a fraudulent transfer cause of action created
by Alaska statute, but rather a cause of action arising under Montana law relating
to an Alaska trust.” Nevertheless, the Court ruled “… comity is not a legal rule;
rather it is ‘a principle under which the courts of one state give effect to the laws
of another state … out of deference or respect.’ In other words, while courts may
elect to follow a statute like AS 30.40.110 out of comity, they are not compelled to
do so.” Accordingly, the Court determined that the Alaska statute that grants
exclusive jurisdiction to Alaska courts does not render a fraudulent transfer
judgment against an Alaska trust from a Montana court void for lack of subject
matter jurisdiction.

18



Challenges

In Re: Rensin, 600 B.R. 870, May 3, 2019

− More than 15 years before Mr. Rensin, a Florida resident, filed for bankruptcy, he
settled an irrevocable self-settled spendthrift trust in the Cook Islands, eventually
moved to Belize, known as the “Joren Trust”, in which Mr. Rensin was the primary
beneficiary. At the time, Mr. Rensin had no claims against him, nor had he formed the
business that ultimately led to his bankruptcy.

− One of the issues the Bankruptcy Court was required to examine was whether the
transfer of assets comprising the principal of the Belize trust was void and could be
accessed by the Court to become part of the bankruptcy estate. In other words, which
law applied to the administration of the trust – the Belize law, that recognizes self-
settled spendthrift trusts, as stated in the trust instrument, or the law of Florida since
that was where the Bankruptcy Court was sitting. The Bankruptcy Court determined
that under Florida law, the choice of law provided in a contract is binding unless it
offends Florida public policy. The Court held that to permit Mr. Rensin to rely on the
law of Belize, to enforce an asset protection trust designed to offend his creditors, is
contrary to Florida public policy. Accordingly, the Court did not apply Belize law but
applied the law of Florida to all aspects of the offshore trust.19



Hybrid DAPTs

• A DAPT created for other family members (e.g., Grantor's spouse and
descendants) but with some ability to add the Grantor in as a beneficiary.

• The power to add can be conditional on the passage of time (e.g., only after
10 years in an attempt to avoid Bankruptcy Code 548(e), or when grantor is
not married and living with another as the Grantor's spouse).

• Does it work? Iannotti, 725 NYS 2d 866 (2001) suggests not if the person
who can add the Grantor (e.g., Trust Protector) is acting under a fiduciary
duty.

• If you try this, make sure the person who can add is not acting under a
fiduciary duty.
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Blattmachr’s Special Power of Appointment Trust (“SPAT”)

• DAPTs are self-settled trusts and, therefore, potentially subject to claims of the Grantor's
creditors, foiling asset protection and estate tax avoidance.

• Therefore, why use a DAPT, which is a trust from which the trustee can make a distribution
to the Grantor?

• Instead create a trust for the Grantor's family that prohibits the trustee from ever making a
distribution to the Grantor or "Decanting" to a trust of which the Grantor is a beneficiary.

• One or more individuals, who are not beneficiaries, are granted special "collateral" lifetime
powers of appointment, which can be exercised in favor of members of a class that includes
the Grantor (such as descendants of the Grantor's mother).

• Make the power exercisable only with the consent of a trusted third party (e.g., the client's
lawyer or cousin).

• Exercise should be made outright only and occur only if the Grantor has a need.

21
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Challenges

6. Uniform Voidable Transactions Act

In 2014, the National Conference of Commissioners on
Uniform State Laws promulgated a wholesale revision of
the fraudulent transfer laws enacted by the states.
Although in many instances, the changes in existing law
are marginal, the Official Comments to these changes
provided new interpretation of what was heretofore
established law.
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UVTA

SECTION 4. TRANSFER OR OBLIGATION VOIDABLE AS TO PRESENT OR FUTURE
CREDITOR

Paragraph 8. Commentaries

" ... Section 4(a)(1) would render voidable an attempt by the owners of a
corporation to convert it to different legal form (e.g. limited liability
company or partnership) with intent to hinder the owner's creditors, as
may be the case if an owner's interest in the alternative organization
would be subject only to charging order, and not to execution ... "

" ... if Debtor's principal residence is in jurisdiction Y ... but has no
legislation validating [self-settled spendthrift] trusts, and if Debtor
establishes such a trust in jurisdiction under the law of jurisdiction X
and transfers assets to it ... the voidable transfer law of Y would apply
to the transfer."



Inter Vivos QTIP Marital Trust
WIFE HUSBAND

IV QTIP F/B/O HUSBAND                                       IV QTIP F/B/O WIFE
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$12,060,000 $12,060,000
$12,060,000 $12,060,000

1. Income to husband 
2. Principal to husband in Trustee’s discretion 

for HEMS
3. Husband has testamentary limited power 

of appointment in favor of wife and issue
4. In default of husband’s exercise of power, 

trust continues for benefit of wife

1. Income to wife
2. Principal to wife in Trustee’s discretion for 

HEMS
3. Wife has testamentary limited power of 

appointment in favor of husband and issue
4. In default of wife’s exercise of power, trust 

continues for benefit of husband



Potential Problems

1. Divorce

2. Will be Included in Surviving Spouse’s Gross Estate

3. Self-Settled Spendthrift Trust Treatment

4. Reciprocal Trust Doctrine

25



Inter Vivos QTIP Trust

Treas. Reg. § 25.2523(f)-1(f); Example 11

Because D made an election under section 2523(f) with respect to the
trust, on S’s death the trust corpus is includible in S’s gross estate under
section 2044. Accordingly, under section 2044(c), S is treated as the
transferor of the property for estate and gift tax purposes. Upon D’s
subsequent death in 1998, because the property was subject to inclusion
in S’s gross estate under section 2044, the exclusion rule in § 25.2523(f)-
1(d)(1) does not apply under § 25.2523(f)-1(d)(2). However, because S
is treated as the transferor of the property, the property is not subject to
inclusion in D’s gross estate under section 2036 or section 2038.
(emphasis added)
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Inter Vivos QTIP Trust

736.0505  Creditors’ claims against settlor.–

“(3) Subject to the provisions of s. 726.105, for purposes of this 
section, the assets in:

(a) A trust described in s. 2523(e) of the Internal Revenue Code of 1986, as
amended, or a trust for which the election described in s. 2523(f) of the
Internal Revenue Code of 1986, as amended, has been made; and

(b) Another trust, to the extent that the assets in the other trust are
attributable to a trust described in paragraph (a), shall, after the death
of the settlor’s spouse, be deemed to have been contributed by the
settlor’s spouse and not by the settlor.” (emphasis added)
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Inter Vivos Credit Shelter Trust or “SLAT” – Spousal Lifetime Access Trust
WIFE HUSBAND

SLAT F/B/O HUSBAND SLAT F/B/O WIFE

$12,060,000

1. Income to husband and 
issue in Trustee’s discretion

2. Principal to husband and 
issue in Trustee’s discretion 
for HEMS

3. Husband has testamentary 
limited power of appt. in 
favor of issue

4. In default of husband’s 
exercise of power, trust 
continues for benefit of wife

1. Income to wife and issue in 
Trustee’s discretion

2. Principal to wife and issue in 
Trustee’s discretion for HEMS

3. Wife has testamentary limited 
power of appt. in favor of issue

4. In default of wife’s
exercise of power, trust 
continues for benefit of husband

$12,060,000



Potential Problems

1. Reciprocal Trust Doctrine

2. Step Transaction Doctrine 

3. Self-Settled Spendthrift Trust Treatment

29



Reciprocal Trust Doctrine 

The two prong test under the U.S. Supreme Court decision in U.S. v.
Grace, 395 U.S. 316 (1969) that must be met to invoke the doctrine of
reciprocal trusts: (1) the trusts leave the settlers in the same economic
position; and (2) the trusts are interrelated.

"Rather, we hold that the application of the reciprocal trust doctrine
requires only that the trusts are interrelated, and that the arrangement, to
the extent of mutual value, leaves the settlors in the same economic
position as they would have been if they had created trusts naming
themselves as life beneficiaries."

30



Step-Transaction Doctrine

The step-transaction doctrine requires that all the steps taken pursuant to
a unitary plan to achieve an intended result should be reviewed as a single
transaction, regardless of the tax effect of the recasting. Essentially, the
interrelated series of transactions will be treated as parts of an entire plan,
and evaluated as such.

The courts and IRS have adopted tests by which to determine whether the
step-transaction doctrine should apply to a particular set of facts
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Beneficiary Inheritor’s Trust*

32

WIFE HUSBAND

Husband sells 49% LP interest to Trust 
in consideration for 9 year promissory 

note at 2.31%

MOTHER

$5,000

1. Husband can withdraw the greater of $5,000 or 
5% of the value of each contribution to the Trust.

2. Income to husband and issue in Trustee’s 
discretion.

3. Principal to husband and issue in Trustee’s 
discretion.

4. Husband has testamentary limited power of 
appointment

5. In default of husband’s exercise of power, trust 
continues for benefit of issue.

*Originally referred to as a “Beneficiary Defective Inheritor’s Trust” or “BDIT” in “A Gift From Above: 
Estate Planning on a Higher Plane” Jerome M. Hesch, Lawrence Brody, Richard A. Oshins and Susan P. 
Rounds, Trusts and Estates, Nov. 2011.



These are several legal advantages of the OAPT over the DAPT.
– DAPTs may be forced to recognize judgments in other states 

under the Full Faith and Credit, and/or Due Process clauses of the 
Constitution.

– OAPTs usually have a shorter statute of limitations on fraudulent 
conveyances, and the burden of proving a fraudulent conveyance 
is shifted to the creditor.

– The laws of most OAPT jurisdictions do not except out child 
support claims, matrimonial rights, or other statutorily identified 
claims which may be enforceable against DAPTs in the United 
States.

33

OFFSHORE ASSET PROTECTION TRUSTS (“OAPTs”)



In a DAPT state, a creditor need only prove that a transfer was fraudulent as to any creditor.
Thus, if a creditor can prove that a transfer was fraudulent as to another creditor, he can set
aside the transfer, even though it may not have been fraudulent as to him.

Nev. Rev. Stat. Ann. § 112.180 Transfer made or obligation incurred with intent to defraud or
without receiving reasonably equivalent value; determination of intent.

1. A transfer made or obligation incurred by a debtor is fraudulent as to a creditor. whether the creditor's
claim arose before or after the transfer was made or the obligation was incurred, if the debtor made
the transfer or incurred the obligation:

(a) With actual intent to hinder, delay or defraud any creditor of the debtor; or

(b) Without receiving a reasonably equivalent value in exchange for the transfer or obligation, and the debtor:

(1) Was engaged or was about to engage in a business or a transaction for which the remaining
assets of the debtor were unreasonably small in relation to the business or transaction; or

(2) Intended to incur, or believed or reasonably should have believed that the debtor would incur,
debts beyond his or her ability to pay as they became due.

34

Comparison of Definition of Creditor



Comparison of Definition of Creditor

Section 4 of Chapter 78, FRAUDULENT DISPOSITIONS ACT (Ch. 78),
1991 of the Commonwealth of the Bahamas provides:

“4. (1) Subject to the provisions of this Act, every disposition of property
made with an intent to defraud and at an undervalue shall be
voidable at the instance of the creditor thereby prejudiced.

(2) The burden of establishing an intent to defraud for the purposes of
this Act shall be upon the creditors seeking to set aside the
disposition.

(3) No action or proceedings shall be commenced pursuant to this Act
unless commenced within two years of the date of the relevant
disposition.”
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Alaska Stat. §34.40.110

Can demonstrate, by a preponderance of the evidence, that the
creditor asserted a specific claim against the settlor before the
transfer;

36

Comparison of Level of Proof 



Nev. Rev. Stat. Ann. §166.170

A person may not bring a claim against an adviser to the settlor
or trustee of a spendthrift trust unless the person can show by
clear and convincing evidence that the adviser acted in
violation of the laws of this State, knowingly and in bad faith,
and the adviser’s actions directly caused the damages suffered
by the person.
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Comparison of Level of Proof 



Cook Islands International Trust Act 13B. Fraud

Where it is proven beyond reasonable doubt by a creditor that
a trust was settled or established or property disposed to the
trust by or on behalf of the settlor with principal intent to defraud
that creditor of the settlor.

38

Comparison of Level of Proof 



F.S. 726.110 Extinguishment of cause of action.

A cause of action with respect to a fraudulent transfer or
obligation is extinguished unless action is brought:

1) Within 4 years after the transfer was made or the
obligation was incurred or, if later, within 1 year after the transfer
or obligation was or could reasonably have been discovered by
the claimant;

39

Comparison of Statute of Limitations



Nev. Rev. Stat. Ann. § 166.170

A person may not bring an action with respect to a transfer of property to a
spendthrift trust:

a. If the person is a creditor when the transfer is made, unless the action
is commenced within:

i. Two years after the transfer is made; or
ii. Six months after the person discovers or reasonably should

have discovered the transfer, whichever is later.

b. If the person becomes a creditor after the transfer is made, unless the
action is commenced within two years after the transfer is made.
40

Comparison of Statute of Limitations



Section 4 of Chapter 78, FRAUDULENT DISPOSITIONS ACT (Ch. 78),
1991 of the Commonwealth of the Bahamas provides:

"4. (1) Subject to the provisions of this Act, every disposition of property
made with an intent to defraud and at an undervalue shall be voidable at the
instance of the creditor thereby prejudiced.

(2) The burden of establishing an intent to defraud for the purposes
of this Act shall be upon the creditors seeking to set aside the disposition.

(3) No action or proceedings shall be commenced pursuant to this
Act unless commenced within two years of the date of the relevant disposition."
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Comparison of Statute of Limitations



BELIZE TRUSTS ACT, Section 7 (7)

Subsection (7) of Section 7 of the Belize Trust Act expressly excludes trusts
created in Belize from the operation of the Statute of Elizabeth; meaning that a
trust created under Belize law is excluded from the provisions of the law of
fraudulent conveyances as regards claims arising under any foreign law.
Accordingly, Belize does not have a vesting period or waiting period for assets to
become protected once they are transferred into a Belize trust. Consequently, a
creditor cannot file a cause of action against the settlor for fraudulent transfer. No
vesting period means that assets moved into a Belize trust are automatically
protected from creditors' claims since there is no statute of limitations within which
a creditor can bring a cause of action for fraudulent conveyance.
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Comparison of Statute of Limitations



BELIZE REVISED TRUSTS ACT 2000, Section 7

The governing legislation for Belize trusts is found in the BELIZE REVISED TRUSTS ACT 2000
(the “Belize Trust Act”), that includes a provision that any foreign Court order is not recognized in
Belize because such international Courts have no jurisdiction to issue orders against entities or
structures in Belize.

Since the Courts in Belize do not recognize judgments from foreign Courts, a debtor has to re-
litigate the case in Belize using local counsel. Moreover, as under British procedure, a creditor
must post a bond prior to litigating in Belize, since, under local law, the “loser” pays the fees and
costs of the winner.

In Securities and Exchange Commission v. Banner Fund International 211 F.3d 602 (D.C. Cir.
2000), the SEC applied for an order to compel the trustee of a Belize trust to disclose information
and surrender certain assets of the trust. At the hearing on the application, the Supreme Court of
Belize refused the order on the ground that the application contravened the provisions of the Belize
Trust Act.
43

COMPARISON OF STANDARD FOR VALIDITY OF TRUST 



In re Resin, supra

The Court concluded “because the ... Trust is not a party to this action, the
plaintiff cannot obtain enforceable relief regarding the assets in the ... Trust.”

Although the assets belong to the bankruptcy estate, because the Trustee of the
Belize Trust is not, and cannot be a patty, there is no enforceable relief against
those assets. Accordingly, "Because the ... Trustee is an indispensable party that
has not been joined, the portion of Count I seeking a declaratory judgment that the
assets of the .. Trust are the property of the bankruptcy estate will be dismissed,
without prejudice."
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COMPARISON OF STANDARD FOR VALIDITY OF TRUST 
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