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Agenda 
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1. EEOC’s Strategic Enforcement Plan 

 

2. Responding to EEOC Information Requests & Position Statement 

 

3. Responding to Subpoenas: Flight or Fight? 

 

4. Addressing EEOC’s “sue first, ask questions later” strategy 

 

5. Best Practices:  Avoiding & Conciliating EEOC Systemic 

Discrimination Lawsuits 
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EEOC’s Strategic 
Enforcement Plan 
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Systemic enforcement 

 EEOC adopted systemic initiative in 2006 based on task force 
recommendations: 

• Outreach 

• Analytics 

• Coordination 

• Employee evaluations 

• Local level involvement 

• Law firm model 

 EEOC has reiterated the importance of this effort in its revised strategic 
enforcement plan 

 EEOC targets: specific industries and geographic areas for enforcement 
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2017-2021 Strategic Enforcement Plan 

 The newly announced EEOC Strategic Enforcement Plan has three guiding 
principles: 

 

1) A More Targeted Approach to Strengthen Strategic Enforcement 

 

2) Integrating Efforts Across the EEOC 
 

3) Accountability 
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EEOC Strategic Enforcement Plan: Revised National 
Substances Area Priorities 

1) Eliminating systemic barriers in recruitment and hiring. 
 
2) Protecting vulnerable workers, including immigrant and migrant workers, 
and underserved communities from discrimination. 
 
3) Addressing selected emerging and developing issues – current issues 
identified in plan: ADA, pregnancy discrimination, LGBT coverage, complex 
employment relationships, and focus on backlash discrimination. 
 
4) Enforcing equal pay protections for all workers. 
 
5) Preserving access to the legal system – Releases, Retention of Data, 
Retaliatory Practices 
 
6) Preventing Systemic harassment. 
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 Investigations 

• 273 systemic investigations resolved 

o71 resolved in conciliation 

o Found reasonable cause in 113 systemic investigation 

o$20.5 million in relief 

 Lawsuits 

• 86 merits suits filed 

o55 individual suits 

o18 systemic suits (20.9%) 

o13 non-systemic class suits (23.6%) 

• 165 active cases on docket 

o47 systemic cases (28.5%) 

o32 non-systemic class suits (19.4%) 

 Filed 28 subpoena enforcement actions 

EEOC Performance and Accountability Report 
Systemic Enforcement Initiative by the Numbers – FY 2016 
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 All districts have initiated systemic investigations and lawsuits. 

 Coordination of matters has significantly increased, enhancing 
nationwide/multi-facility focus. 

 Investments in hiring and training staff focused on systemic work have 
produced a 250% increase in systemic investigations in the past five years. 

 More than 80% of systemic resolutions in fiscal year 2015 raised national 
priority issues identified in the 2006 Strategic Enforcement Plan. 

 Conciliation success rate tripled from 21% in fiscal year 2007 to 64 percent in 
fiscal year 2015. 

 10-year success rate of 94% for systemic lawsuits. 

 EEOC tripled the amount of monetary relief recovered for victims in the past 
five fiscal years from 2011 through 2015. 

EEOC Performance and Accountability Report 
Focus on Success of Systemic Cases 
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EEOC in 2017 

 March 31, 2017 was mid-point in EEOC FY 2017. 

• Sharp uptick in case filings – up 75% from same point in 2016. 

• Rise in systemic case filings – 9 in FY 2017 vs. 4 in FY 2016. 

• 17 Title VII cases 

• 14 ADA cases 

 

 As of September 2017, EEOC had filed 184 merits suits and 18 subpoena 
enforcement actions. 

• Significant increase from 86 merits suits in 2016. 

• Slight uptick in EPA claims 

 

 Nominations of Janet Dhillon and Daniel Gade may shift focus 

A Midyear Review 
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Beginnings of Systemic Lawsuits 

 Charge has been filed as a pattern claim 

• Individual claim turning into a large scale claim 

• Settled claim can spur investigation as well 

• Section 706 and 707 of Title VII 

 

 Directed investigation – potential ADEA (age) or equal pay violation 

• Specific to those statutes: 29 U.S.C. § 626(a); 29 U.S.C. §211  

 

 Commissioner charge – Title VII investigation (Section 707) 

• Section 707 authorizes EEOC to bring suit against an employer who “is engaged in 
pattern or practice of resistance to the full enjoyment of any of the rights secured 
by [Title VII].”  
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 Systemic race discrimination allegations, as well as retaliation claims 

 Potentially up to 50,000 aggrieved individuals and damages alleged to be up to 
$300,000,000 

 EEOC asked court to allow it to pursue §706 claims using the §707 method of proving 
pattern or practice allegations, and district court allowed it 

 District court granted defendant’s motion for interlocutory appeal of whether (a) 
EEOC must identify, investigate and conciliate claims of specific persons before 
bringing §706 claims; and (b) EEOC my use pattern or practice method to prove§706 
claims. 

EEOC v. Bass Pro Outdoor World 
(S.D. Tex. 2014) 
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 In 2016 5th Circuit, in a 2-1 decision, affirmed the lower court’s ruling and 
held that the EEOC could bring pattern or practice claims under Section 706, 
and therefore seek compensatory and punitive damages for individuals.. 

 Bass Pro asked for rehearing en banc, which was denied in early 2017. 

 Case settled in July 2017 for $10.5 million; Bass Pro also agreed to implement 
“a comprehensive program to further strengthen the company’s efforts to 
recruit minorities.”   

 Bass Pro also agreed to create an Office of Diversity and Inclusion, and staff it 
with a director to ensure compliance with the terms of the EEOC agreement.  
The company also agreed to update its EEO policies and hiring practices, and 
conduct annual EEO trainings. 

EEOC v. Bass Pro Outdoor World 
(5th Cir. 2016, 2017) 
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Potential Costs: Investigations 
 

 Settlement following conciliation with company for failure to accommodate 
disabilities for $5.05 million. 

 

 Conciliation agreement to class of women who alleged systemic harassment 
for more than $1.4 million. 

 

 Agreement to provide $750,000 in  monetary relief to black and Hispanic 
applicants due to a conviction record screen. 

 

 Settlement with company over a series of charges for $2.35 million based on 
denial of promotions, training, and equal pay to black workers. 
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Potential Costs: Lawsuits 

 EEOC v. Signal Int’l, LLC, No. 1:11-cv-00179 (E.D. La. Dec. 18, 2015) 

 Hostile work environment and disparate treatment claim on behalf of class of Indian 

nationals. 

 Jury verdict of $14 million. 

 EEOC v. Hillshire Brands Co., No. 2:15-cv-1347 (E.D. Tex. Dec. 18, 2015)  

 Racially hostile work environment against African American employees. 

 Settlement and consent decree provides $4 million to a class of 74 individuals. 

 EEOC v. New Prime, Inc., No. 6:11-cv-03367 (W.D. Mo. Jun. 2, 2016)  

 Court granted summary judgment on liability to EEOC, finding employer’s facially 

discriminatory same-gender training policy limits on the opportunity for female applicants. 

 Total recovery of around $2.9 million for the 69 class members. 
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Employer Success in Litigation 

 EEOC v. CVS, 809 F.3d 335 (7th Cir. 2015) 

• District court ruled against agency on its attack of CVS’s separation agreements 
because of a failure to conciliate; 7th Circuit affirmed. 

• Court rejected the EEOC’s attempt to broaden its powers in initiating pattern-or-
practice lawsuits under Section 707 of Title VII without first complying with pre-
suit procedural requirements 

 EEOC v. Freeman, 2015 U.S. Dist. LEXIS 118307 (4th Cir. 2015)   

• EEOC challenged employer’s background checks as discriminatory 

• Fourth Circuit affirmed district court  grant of summary judgment after excluding 
EEOC’s expert testimony as unreliable and order agency to pay employer 
$1,000,000 in attorney’s fees 
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Status of Revised EEO-1 Form 

 EEOC added compensation information requirements to the 2017 EEO-1 
during President Obama's tenure. 

 New form would have required employers with 100 or more employees to 
report W-2 wage information and total hours worked for all employees by 
race, ethnicity and sex within 12 proposed pay bands. 

 New acting Chair Victoria A. Lipnic, voted against the change and has been 
vocal about her opposition to it. 

 In August 2017 the White House suspended new EEO-1 report indefinitely. 

 The previously approved EEO-1 form which collects data on race, ethnicity 
and gender by occupational category will remain in effect.  

18 



 

Drafting Position Statements 

1. Background: the 2016 EEOC 

 Nationwide Procedures 

2. Initial Steps 

3. Drafting a position statement that 

      doesn’t further expose you to liability 

‒  EEOC guidance  

‒  What to include 

‒  Practical tips 

‒  Common Mistakes 

4. Looking for red flags 
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EEOC Nationwide Procedures 

• Effective January 1, 2016, the EEOC implemented a  

 new “Digital Charge System” 

• Deadline to provide a position statement is  

  30 days, subject to requests for extensions of time 

• The EEOC’s will release the employer’s position statement to the 

Charging Party during the course of the investigation 

• The Charging Party has 20 days to submit a response 

• Any rebuttal will not be shared with the employer 

• The employer must segregate and label Confidential Information 

pursuant to the EEOC’s online procedures 

‒ E.g., medical information, social security numbers,  

 dates of birth, home addresses and telephone numbers,  

 trade secrets, confidential commercial or financial information, other charges 

filed against the Respondent or other charging parties 
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Initial Steps in Drafting Position Statements 

• Conduct a thorough investigation of the charge 

– Cast a wide net for relevant documents/information 

– Isolated incident or problem with policy/practice? 

– Collect and analyze relevant comparator information 

– Collect relevant documents and interview relevant witnesses 

• Analyze threshold issues 

• Preserve Documents 

• Establish point of contact with the EEOC 
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EEOC’s Guidance Re Effective Position 

Statements 

In 2016, the EEOC issued guidance regarding “Effective Position 

Statements” 

  https://www.eeoc.gov/employers/position_statements.cfm 

1. Include specific, factual responses to every  

 allegation of the charge 

2. Include any other facts you want the EEOC to  

 consider 

3. Clearly explain the Respondent’s version of the  

 facts 

4. Identify & submit all supporting documentary evidence and identify key 

witnesses, including decision-maker 

5. Inform the EEOC if settlement is possible 
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 EEOC’s Guidance Re Effective Position 

Statements 

EEOC’s Examples of Supporting Documentary Evidence 

• Sexual Harassment:  Statements or affidavits from witnesses with 

direct knowledge of the events and/or from the harasser responding 

to the Charging Party’s allegations 

• Racial Pay Discrimination: Payroll records showing the 

compensation of all employees in comparable positions and in same 

racial category; documents showing criteria for setting pay; 

documents showing how each employee’s pay was determined 

• Age Discrimination:  Personnel records documenting the reasons 

for termination 

• Pregnancy Discrimination:  Documents showing business reasons 

for termination 
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Drafting the Position Statement 

Overview: Approach the position statement like a 

motion for summary judgment 

 

 

– Tell a good story 

– Context, context, context 

– Include all supporting documentary  

 evidence 
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What to Include in the Position Statement 

Key Ingredients 

a) Start with brief summary of claim(s) in charge 

b) Explicitly deny charge 

c) Preliminary investigation reservation 

d) Non-consent to use in litigation 

e) Describe employer and employer’s business 

f) Describe EEO policies and procedures & how employees 

become aware of them:   

‒ Include a copy of the Charging Party’s signed acknowledgement.  

– If the employee did not follow reporting procedures, mention that 

g) Describe other relevant policies  
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What to Include in the Position Statement 

h) Describe Charging Party’s job duties and responsibilities, 

day-to-day activities, employment history, reporting channels 

i) If Charging Party has history of complaining (or lack thereof), 

describe along with the employer’s responses 

j) Describe events leading up to employment decision at issue 

– Lay out the timeline of events 

– Include all supporting documentation, including communications with the 

employee and among decision-makers 

k) Describe the event/decision from employer’s point of view 

  ‒  Describe the decision-making process and basis for the decision 

  ‒  Focus on the performance that led to the termination 

  ‒  Highlight non-discriminatory business reasons 
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What to Include in the Position Statement 

l) Legal Argument 

– Keep discussion of legal precedent brief 

– Explain why the claimant cannot satisfy the 

 basic elements of a claim 

– In the event the Charging Party identifies  

 other employees who were allegedly similarly situated and treated better, 

discredit that contention.  Show why they are not similarly situated. 

– Address any other possible defenses 

m) Request close of investigation 

n) Express willingness to settle 
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 Practical Tips Re Position Statements 

• Assume that everything contained in the position statement can be 

used against you in future litigation 

– Statements regarding the Charging Party 

– Statements about other employees 

– Statements about company-wide practices 

 

 

• Be accurate and precise 
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 Practical Tips Re Position Statements 

• Provide only relevant data – no more, no less 

• Do not volunteer:  

‒ Information about other employees  

‒ Information about other locations 

‒ Statistical data or other e-data 

‒ Irrelevant policies or procedures  

  

• Be careful about relying on uniform policies and/or practices 

‒ ‒ And if you do, dig deeper.   

‒ Contextualize and emphasize  individual case-by-case inquiries 
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 Practical Tips Re Position Statements 

• Spell Things Out: 

‒ The performance that led to the termination 

‒ The business reasons for the employment decision 

‒ The case-by-case analysis performed in connection  

 with EEO policy 

 

• Analyze any comparator data prior to  

 drafting position statement 

• To the extent you provide comparator data, use it proactively 

as a sword to show why the complainant was treated fairly 

   • Show justice was done 
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Common Mistakes in Position Statements 

• Providing copies of unrelated policies  

    or procedures 

• Focusing on uniformly-applied policies 

– E.g.,  blanket hiring prohibitions w/ no relation to  

 the job 

• Pepsi  Beverages 

• J.B. Hunt Transport Inc.  

• Emphasizing size of company 

• Reliance on background check information 

• Attaching severance agreements 

• Focusing on unrelated misbehavior of Charging Party.   

• Statements about denying medical leave because FMLA has expired 
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Other Things to Keep in Mind 

• EEOC investigators are looking to turn  

 individual cases into systemic  

 enforcement cases 

 
 

• Virtually every charge of individual discrimination can turn into 

a systemic enforcement case and a class action lawsuit 

 

• Avoid putting issues on the EEOC’s 

 radar that are unrelated 
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Red Flags Indicating The EEOC is Pursuing a  

Systemic Investigation 
  

 

• Multiple EEOC charges with similar allegations filed in  

 short time period 

   •  Scope of allegations 

    ‒  Allegations suggest that a group of employees  

        may have been impacted 

   •  Subject matter of claims made is in EEOC  

       “Hot Button” Enforcement Area 

• Scope of information requests and/or subpoenas 

• Scope of on-site investigation/interviews 

• No request to mediate 
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Responding to EEOC Information Requests 

 

A. What can the EEOC ask for? 

B. Conducting due diligence 

C. Communicating with the EEOC 

D. Strategies for limiting responses  
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What Can the EEOC Ask For? 

• Title VII confers on the EEOC the power to issue 

administrative subpoenas in furtherance of its investigations.   

 

• Includes “The production of evidence,  

including but not limited to, books, records,  

correspondence, or documents”  

29 CFR § 1601.16(2) 

• The EEOC can seek “…virtually any material that might cast 

light on the allegations against the employer” 

EEOC v. Shell Oil Co., 466 U.S. 54, 68-69 (1984) 
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Conducting Due Diligence 

• Determine whether the employer has the information 

requested and the format of the information (preserve ESI) 

• Assess the burdens and costs associated with accessing, 

gathering and producing the information 

• Determine whether alternate sources are available that contain 

the requested information  

• Assess what information is helpful and what  

 information is harmful to the employer 

• Distribute document preservation notice 

 

36 



 

Communicating with the EEOC 

   

  Play nice in the sandbox 

 

 

 

   

 

Be cautious about coming out swinging 
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Strategies for Limiting Responses 

• Explain the burdens and costs associated with accessing, 

gathering and producing the requested information   

• Narrow production in a manner that makes sense by limiting 

production: 

– to a particular business unit or location 

– by time period 

– by person reporting to same supervisor 

– by conduct engaged in by Charging Party 

• Propose phased/rolling production  

• Produce a representative sample 

• Highlight favorable information 
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Responding to Subpoenas: 
Flight or Fight? 
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Subpoena power 

 Title VII confers on the EEOC the power to issue administrative 
subpoenas in furtherance of its investigations.  42 U.S.C. § 2000e-9; 
29 U.S.C. §161(1). 

• Same in ADA, ADEA, GINA, and EPA. 

 In FY 2016, EEOC filed 28 subpoena enforcement actions, down 
slightly from the 32 actions filed in FY 2015. 

 Respondent who wants to oppose subpoena must file a petition to 
revoke or modify the subpoena. 

• File with the District Director who issued the subpoena. 

• Must be filed within 5 days of receipt of subpoena. 

 Failure to file petition may foreclose ability to oppose subpoena 
enforcement. 
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 Kronos, creator of employment aptitude tests, was hired by grocery chain 
Kroger, and became third party to EEOC’s original suit against Kroger 

 Disabled woman applied, took the Kronos test, and was not hired 

 EEOC subpoenaed Kronos for test and related data 

• Nationwide data sought 

 Third Circuit originally narrowed subpoena in 2010 

 In a subsequent opinion, Third Circuit widened the scope of the subpoena in 
2012, but shifted some of the cost burden of production to EEOC 

 

EEOC v. Kronos 
694 F.3d 351 (3rd Cir. 2012) 
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 In April 2017 the Supreme clarified the scope of review for employers facing 
EEOC administrative subpoenas.  

 The Court held that such decisions are reviewable under the abuse-of-
discretion standard, which is a relatively high bar of review.  

 At the same time, the Supreme Court’s ruling clarifies that EEOC subpoenas 
are subject to a searching, fact-intensive review that does not lend itself to a 
“one size fits all” approach. 

 

McLane Co. v. EEOC 
No. 15-1248, 581 U.S. __ (2017) 
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How courts decide and why it matters? 

 In recent years, courts have largely ratified EEOC’s broad authority to obtain 
information, including by subpoena. 

 

 Some district courts have limited EEOC subpoenas but circuit courts have 
generally endorsed broad EEOC view of its subpoena power. 

 

 Transforms confidential investigation and enforcement proceedings into a 
public event. 

 

 Moves an individual claim, even a settled one, into a potentially larger 
pattern or practice claim. 
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Effect of EEOC’s Broad Powers 

 Individual settles, agency can still go after a broad subpoena 

• EEOC v. KB Staffing, LLC, 2014 U.S. Dist. LEXIS 147810 (M.D. Fla 2014) 

 Nationwide data 

• EEOC v. United Parcel Service, Inc., No. 16-2132, 2017 U.S. App. LEXIS 10280 (6th 
Cir. June 9, 2017) 

• EEOC v. Aerotek, Inc., No. 1:15-cv-00275 (N.D. Ill. August 28, 2015) 

 Unusual defendants 

• EEOC v. Maritime Autowash, Inc., No. 15-1947 (4th Cir. Apr. 25, 2017) 

• EEOC v. Forest County Potawatomi Community, d/b/a Potawatomi Bingo Casino, 
No. 13-MC-61 (E.D. Wis Oct. 2014) 

 Third party companies 
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Challenging an EEOC Subpoena 
 

The right circumstances may warrant a challenge to the subpoena:  

 Individual investigation but broad subpoena 

• EEOC v. TriCore Reference Laboratories, No. 16-2053 (10th Cir. 2017)  

• EEOC v. Royal Caribbean Cruises, Ltd., 771 F.3d 757 (11th Cir.  2014) 

 Meaning of “relevance” would be eviscerated 

• EOC. v. Southeast Food Services Company, LLC d/b/a Wendy’s, Case No. 3:16-MC-

46 (E.D. Tenn. Mar. 27, 2017 ) 

• EEOC v. Forge Industrial Staffing Inc., No. 1:14-mc-00090 (S.D. Ind. Nov. 24, 2014) 

 EEOC flagrant behavior 

• EEOC v. HomeNurse, 2013 U.S. Dist. LEXIS 147686 (N.D. Ga. Sept. 30, 2013) 
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EEOC’s “Sue First, Ask Questions Later” Strategy 

 
 

EEOC sues first, and then uses discovery to identify, investigate and seek 
relief for newly-discovered individuals 
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“Sue First, Ask Questions Later” 

Strategies for Employers 

• Challenge whether the EEOC met its statutory obligation to 

conciliate; pre-suit conduct (Mach Mining v. EEOC, 135 S. Ct. 1645; 

EEOC v. CRST Van Expedited, Inc., 136 S. Ct. 1642; EEOC v. 

Sterling Jewelers, Inc., 801 F.3d 96 (2d Cir.)); EEOC v. CVS 

Pharmacy, 809 F.3d 335 (7th Cir.))   

• Seek to trim claims 

• Move to dismiss claims arising from decisions made more than 300 days 

before the Charging Party filed his or her charge. (EEOC v. Freeman, 

2010 WL 1728847 (D. Md.)) 

• Move to dismiss claims not included in the original charge to the date on 

which the EEOC officially notified the employer that its investigation was 

expanding. (EEOC v. Freeman, 2011 WL 337339 (D. Md.)) 
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“Sue First, Ask Questions Later” 

Strategies for Employers 

• Move to compel the EEOC to make class members available for 

deposition, and move to dismiss those who do not appear for 

deposition (CRST) 

• Move for summary judgment on individual claims (CRST) 

• Bankruptcy issues 

• Failure to timely report claims 

• Company’s prompt and effective response 

• Challenge the techniques or data used in the EEOC’s expert report 

(EEOC v. Freeman, 778 F.3d 463 (4th Cir.) 

• Move for summary judgment on pattern and practice claims (EEOC v. 

Bloomberg, LP. 778 F. Supp. 2d 458 (S.D. N.Y.) 
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Best Practices:   
Avoiding & Conciliating 
EEOC Systemic 
Discrimination Lawsuits 
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Be Mindful of EEOC Guidance 

 Agency’s view of the law can differ sharply from courts 

• Aspirational versus actual 

 Be mindful of the guidance when crafting workplace policies 

• But do not confuse it with the law 

 EEOC and DOJ have conflicting views on LGBT protections under Title VII 

• Filed opposing papers in recent 2nd Circuit case, Zarda v. Altitude Express, No. 15-3775 (2d 

Cir. 2017) 

 EEOC pregnancy guidance 

• Came out shortly before the Supreme Court decided Young v. UPS, 135 S. Ct. 1338 (2015) 

• Interpreted the Pregnancy discrimination act in a very pro-employee manner 

• Was harshly rebuked by the Court 

• Has since been revised 
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Subpoenas 

 Keep proper records 

• Helps define scope and reasonable defenses 

 

 Be prepared for the short window to object 

• Have multiple parties responsible for the matter 

• Vacation coverage 

 

 Seek a conversation with the party seeking records 

• Try to learn the underlying issue, helps with confidentiality 

 

 Object cooperatively 
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Conciliation – Leveraging Mach Mining 

 Mach Mining ,LLC v. EEOC, 134 S. Ct. 2872 (2015) 

• Supreme Court clarifies that EEOC has duty to conciliate in good faith 

• In reality, still very little judicial oversight of this practice 

 

 Still a low bar 

• Arizona Ex Rel. Horne v. The Geo Group, No. 13-16081 (9th Cir. Mar. 14, 2016) 

 

 Takeaways 

• Use conciliation as an opportunity to learn more about the case 

• Document all conciliation “efforts” to potentially argue bad faith by the agency 

• Last time to have claims remain confidential, so consider the Pandora's box scenario 
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Thank You 

Kate B. Rhodes 

Associate, Epstein Becker & Green 

krhodes@ebglaw.com 

212-351-3792 
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