
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  
Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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for Multistate Businesses
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of your sound will vary depending on the speed and quality of your internet 
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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South Dakota v Wayfair, 
the Evolution of Economic Nexus for Sales Tax

 Historical background prior to South Dakota v Wayfair.

 Quill Corp. v. North Dakota (1992): US Supreme Court held that a state could not 
impose its sales tax obligations on out-of-state businesses that lack a physical 
presence in the state.  

 In Quill, the US Supreme Court was asked to reconsider its decision in National 
Bellas Hess v. Department of Revenue of Illinois (1967), a decision which similarly 
held that a physical presence was required before sales tax obligations could be 
imposed on out-of-state retailers.  Quill basically re-affirmed Bellas Hess.

 The Wayfair decision overturned a 51-year physical presence standard for sales tax.  

 Important: Post–Wayfair physical presence still creates nexus for sales, use, income, 
franchise, gross receipts, and other business taxes. 

 Since Wayfair, all but two states (Florida, Missouri), have enacted / adopted economic 
nexus for sales tax. 

 Pre-Wayfair, states enacted provisions which where attempts to “stretch” the physical 
presence nexus envelope (e.g., click-through nexus and Notification & Reporting 
provisions). Many of these provisions have been repealed. 

 Almost every state in the U.S. has enacted Marketplace Facilitator laws requiring 
marketplaces to register, collect, report and remit on all marketplace sales. 
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

 Majority of the states follow a $100,000 sales OR 200 separate transactions threshold

 Not all states use $100,000 as sales threshold (also use $150K, $250K, $500K)

 Some states have no transactions threshold – either their law was enacted 
without a transaction threshold or it has since been eliminated

 In most states that have both a sales and transactions threshold, it’s an “OR” criteria 
– meeting either threshold means economic nexus achieved (even if sales are small) 

 Some states have an “AND” criteria – both the sales AND transactions must be met

 Thresholds have changed since first enacted or are scheduled to change in the future:

 Arizona’s sales threshold: $200,000 (2019); $150,000 (2020); $100,000 (2021)

 Both Connecticut’s and Georgia’s sales thresholds were originally $250,000, have 
changed to $100,000

 Several state’s initially adopted transactions thresholds which have since been 
repealed (Example: Colorado, Iowa, North Dakota, Washington)

 Some states initially adopted very low sales thresholds ($10,000) – these states 
generally gave sellers and option to register/collect/remit or comply with 
Notification & Reporting laws (e.g., Pennsylvania, Washington)
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

 Whether sales for resale, exempt sales are included when determining whether 
economic thresholds have been exceeded varies by state.  Some states explicitly 
address, while in other states the statute is less clear and/or state guidance is vague:

 “After September 30, 2018, a seller that has sales into this state (both taxable and non-
taxable) exceeding $100,000, or a seller that completes 200 or more separate transactions of 
sales into this state (both taxable and non-taxable) in the previous calendar year has nexus 
in Michigan....” [MI Dept of Treasury, Rev. Admin. Bulletin (RAB) 2018-16, Aug 1, 2019]

 Gross receipts means the amount received for all sales of tangible personal property 
delivered into New York, whether taxable or exempt. [NY FAQs Related to Registration 
Requirement for Businesses with No Physical Presence in NYS]

 “The $100,000 economic nexus standard for a remote seller includes the total gross revenue 
from all sales of tangible personal property delivered into South Carolina, including all 
taxable retail sales, exempt retail sales, and wholesale sales of tangible personal property.” 
[SC Revenue Ruling No. 19-6, 08/26/2019]

 Illinois’ general guidance indicates that sales for resale and exempt sales are excluded from 
the economic nexus determination.[IL Dept. of Rev. Info. Bulletin, No. FY 2019-05, 
08/01/2018] However, the Illinois statute indicates  “.. a remote retailer is exempt from the 
Wayfair nexus requirement only if 100% of the remote retailer's sales are non-taxable; if the 
remote retailer has taxable sales (not 100% are non-taxable), then all of the remote 
retailer’s sales into Illinois are included in determining if the economic threshold have been 
met.[86 Ill. Adm. Code 130.201]
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

 How states defines “sale” for purposes of its thresholds - tangible personal property, 
services, leases, licenses, electronically delivered software, SaaS, digital products 

 Whether a remote seller’s sales on a “collecting Marketplace” are included in 
determining whether the remote seller has economic nexus - some states explicitly 
address, while in other states the statute is less clear &/or state guidance is vague:

• Kentucky’s economic nexus thresholds apply to “Any remote retailer selling tangible personal 
property or digital property delivered or transferred electronically to a purchaser in this 
state, including retail sales facilitated by a marketplace provider on behalf of the remote.” 
[Ky. Rev. Stat. Ann. § 139.340]

• The $100,000 threshold is based on total Nebraska retail sales (all sales other than resale, 
sublease, or subrent) in the prior calendar year or current calendar year, including sales 
made through a Multivendor Marketplace Platform (MMP). [Nebraska Remote Seller and 
Marketplace Facilitator FAQs]  Note: the same FAQ defines an MMP as a website or service 
where customers can buy goods or services from many different vendors and defines a 
marketplace facilitator as an entity or person who operates an MMP.

• Sales in this state (Oklahoma) by a remote seller made through a marketplace forum or a 
referrer's platform where the tax is collected and remitted by the marketplace facilitator or 
referrer shall not be included in determining whether the remote seller has met the threshold 
amount provided in this subsection. [Oklahoma FAQs]
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

CONTINUED: Sales on a “collecting Marketplace” included in threshold:

• Arizona: Sales made by remote sellers or marketplace sellers through a marketplace 
facilitator are not included in the remote seller's economic nexus threshold calculation.

• Colorado: For purposes of determining whether economic nexus threshold is met, a
marketplace seller shall not include any sales made in or through a marketplace facilitator's 
marketplace.

• Kentucky:  Sales include tangible personal property or digital property delivered or 
transferred electronically to a purchaser in this state, including retail sales facilitated by a 
marketplace provider on behalf of the remote retailer.

• Washington: The receipts threshold applies to all Washington income, including retailing, 
wholesaling, service and other activities, and other apportionable activities. Calculate the 
threshold using all of your retail sales to Washington customers, including sales made 
through a facilitator, through your own website or otherwise. You also must include exempt 
sales when calculating the threshold.

 Many states address this in the marketplace tax provisions (not in the remote 
seller provisions), which may have been enacted / adopted after remote seller 
economic nexus provision enacted.  
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

 When must a remote seller who reaches an economic nexus threshold register and 
begin collecting, reporting, remitting.  Some states explicitly address, some do 
not.  Some states impose an unrealistic “compliance date” (e.g., next day after 
threshold reached).

• Kentucky: Must register no later than 30 days after a threshold reached.

• Nebraska: Must obtain a sales tax permit and begin collecting and remitting sales 
tax on or before the first day of the second calendar month after the threshold is 
exceeded.

• North Dakota:  A seller that exceeds this sales threshold must obtain a permit and 
begin collecting the tax on sales delivered during the following calendar year or 
beginning 60 days after the threshold is met

• Texas:   A seller must obtain a permit and begin collecting no later than the first 
day of the fourth month after the month in which a remote seller exceeds the 
safe harbor amount. 

• West Virginia: In any calendar year when either of these thresholds is met, the 
seller must begin to collect West Virginia sales and use taxes on sales made after 
the date either of these thresholds is met.
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

 In some states, the effective date for remote sellers to comply with economic nexus 
rule differs from the effective date for marketplace facilitators to comply with 
marketplace collection obligations. 

 Example: South Dakota economic nexus rule enforced for remote sellers on 
November 1, 2018 but marketplace collection (which applies same economic nexus 
threshold to marketplace facilitators) not enforced until March 1, 2019.  Created 
situation where remote sellers that sell only on a collecting marketplace had to go 
to trouble of registering, collecting and remitting for only a 4-month period (Nov 
2018 – Feb 2019) – thereby adding to administrative burden of remote seller. 

 Marketplace sellers are still responsible or collecting, reporting and remitting tax in 
sales made on their own webstore (non-marketplace sales).  

 eCommerce platforms, such as Shopify, WooCommerce, Magento, are generally not 
considered to be marketplaces (are hosting platforms). 
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

 In some states, remote sellers who sell only via a collecting marketplace are not 
required to register in the marketplace states; in other states, even if all sales are via 
a collecting marketplace, sellers must register/stay registered and continue filing.  

• New Jersey requires a remote seller that is over the economic threshold but sells 
solely through one or more marketplaces to register. However, the seller may 
request to be placed on a non-reporting basis for Sales Tax by completing Form C-
6205-ST.

• Connecticut requires registered sellers that make all sales through a collecting 
marketplace to continue to file and directs unregistered remote retailers that 
have economic nexus to register. Per CT OCG-I, Marketplace Facilitators and 
Marketplace Sellers (issued Nov 16, 2018).  
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Section I. Economic Nexus 
Lack of Uniformity Creates Complexity

Connecticut, continued.
• An already registered CT seller that makes all sales on a collecting marketplace 

may request to be placed on an annual filing frequency. Marketplace sellers that 
are registered with the CT DRS must still report sales made through marketplace 
facilitators. All sales should be reported as gross receipts, and sales made through 
marketplace facilitators should be deducted on the same line as a sale for resale. 
Per CT OCG-I, Marketplace Facilitators and Marketplace Sellers (Nov 16, 2018). 

 In some states, a marketplace seller may be subject to and required to report / pay 
other non-sales taxes. The marketplace facilitator is only required to remit sales tax 
on marketplace sales but not any other taxes.

• Example:  Washington B&O Tax.  A marketplace seller may have nexus for the 
Washington B&O tax, which is reported on the same Washington Excise Tax return 
as the sales tax.  A Washington registered marketplace seller that makes all sales 
on a collecting marketplace is still required to file its Washington Excise Tax return 
and report/pay the Washington B&O Tax. (Note, a Washington registered 
marketplace seller must also report its marketplace sales on its excise return in a 
manner similar to how they are reported on the Connecticut return).



16

Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

ALABAMA YES Oct 1 2018 250,000$                  
None (but must 
be engaged in 

other activities)

Previous 
Calendar Year

Resale Sales 
Excluded, Exempt 

Sales Included
YES Jan 1 2019 NO

ALASKA (Local 
Jurisdictions)

State - NO; 
Local 

Jurisdictions - 
YES

Varies by 
Jurisdiction

 $                  100,000 Or 200
Previous 

Calendar Year

Both Resale & 
Exempt Sales 

Included
YES Apr 1 2020 YES

ARIZONA YES Oct 1 2019
 $200,000 in 2019; 
$150,000 in 2020; 
$100,000 in 2021 

None
Previous or 

Current Calendar 
Year

Resale & Exempt 
Sales Excluded

YES Oct 1 2019 NO

ARKANSAS YES July 1 2019  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Resale & Exempt 
Sales Excluded

YES July 1 2019 NO

CALIFORNIA YES April 1 2019  $                  500,000 None
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 YES
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

COLORADO YES June 1 2019 100,000$                  None
Previous or 

Current Calendar 
Year

Resale Sales 
Excluded, Exempt 

Sales Included
YES Oct 1 2019 NO

CONNECTICUT YES
Orig. Dec 1 

2018, Revised 
July 1 2020

 $250,000 through 
June 30,  2019; 
$100,000 since 

July 1, 2020  

AND 200 
Preceding 12-
Month Period 

Ending Sept 30th

Resale Sales 
Excluded, Exempt 

Sales Included
YES Dec 1 2018 YES

DISTRICT OF 
COLUMBIA

YES Jan 1 2019 100,000$                  Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES April 1 2019 YES

GEORGIA YES Jan 1 2019
 $250,000 in 2019; 
$100,000 in 2020 

Or 200
Previous or 

Current Calendar 
Year

Resale Sales 
Excluded, Exempt 

Sales Included
YES April 1 2020 NO

HAWAII YES July 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Jan 1 2020 NO
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

IDAHO YES June 1 2019  $                  100,000 None
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES June 1 2019 Yes

ILLINOIS YES Oct 1 2018  $                  100,000 Or 200

Preceding 12-
Month Period 

(tested at end of 
each quarter)

Both Resale & 
Exempt Sales 

Included
YES Jan 1 2020 NO

INDIANA YES Oct 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 NO

IOWA YES Jan 1 2019  $                  100,000 
Or 200 through 

6/30/2019; None 
from 7/1/2019

Previous or 
Current Calendar 

Year

Both Resale & 
Exempt Sales 

Included
YES Jan 1 2019 YES

KANSAS YES Oct 1 2019 NO N/A YES No Threshold. Any seller making sales in KS has Economic Nexus 
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

KENTUCKY YES July 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 YES

LOUISIANA YES
Jan 1 2019; 
July 1 2019

 $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
NO N/A N/A

MAINE YES July 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 NO

MARYLAND YES Oct 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 Yes

MASSACHUSETTS YES Oct 1 2017
 $500,000 through 

Sept 30 2019 
AND 100 through 

Sept 30 2019

Previous or 
Current Calendar 

Year

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 NO

MASSACHUSETTS YES Oct 1 2019  $                  100,000 None
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 NO
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

MICHIGAN YES Oct 1 2018  $                  100,000 Or 200
Previous 

Calendar Year

Both Resale & 
Exempt Sales 

Included
YES Jan 1 2020 YES

MINNESOTA YES Oct 1 2018

 $100,000 in 10 or 
more transactions 

through Sept 30 
2019 

Or 100 through 
Sept 30 2019

Any 12-Month 
Consecutive 

Period

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2018 YES

MINNESOTA YES Oct 1 2019  $                  100,000 Or 200
Any 12-Month 

Consecutive 
Period

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2018 YES

MISSISSIPPI YES Sept 1 2018  $                  250,000 None
Previous 12-

Months

Both Resale & 
Exempt Sales 

Included
NO N/A N/A

NEBRASKA YES

Orig. Jan 1 
2019; 

deferred to 
Apr 1 2019

 $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Resale Sales 
Excluded, Exempt 

Sales Included
YES April 1 2019 YES
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

NEVADA YES Oct 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Resale Sales 
Excluded, Exempt 

Sales Included
YES Oct 1 2019 YES

NEW JERSEY YES Nov 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Resale Sales 
Excluded, Exempt 

Sales Included
YES Nov 1 2018 YES

NEW MEXICO YES July 1 2019  $                  100,000 None
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 YES

NEW YORK YES Jan 1 2019  $                  500,000 AND 100
Preceding 4 

Quarters (also see 
Note L)

Both Resale & 
Exempt Sales 

Included
YES June 1 2019 YES

NORTH CAROLINA YES Nov 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Feb 1 2020 YES
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 
Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

NORTH DAKOTA YES Oct 1 2018  $                  100,000 
Or 200 through 

Dec 1, 2018; None 
from Jan 1 2019

Previous or 
Current Calendar 

Year

Resale & Exempt 
Sales Excluded

YES Oct 1 2019 YES

OHIO YES Jan 1 2018  $                  500,000 
None (but other 
criteria applied)

Previous or 
Current Calendar 

Year

Both Resale & 
Exempt Sales 

Included
YES Sept 1 2019 YES

OHIO YES
Revised Aug 1 

2019
 $                  100,000 Or 200

Previous or 
Current Calendar 

Year

Both Resale & 
Exempt Sales 

Included
YES Sept 1 2019 YES

OKLAHOMA YES Nov 1 2019
 $10,000 through 
Oct 31 2019 (or 

comply with N&R)  
None

Prior 12-Month 
Period

Resale & Exempt 
Sales Excluded

YES July 1 2018 NO

OKLAHOMA YES
Revised Nov 1 

2019
 $                  100,000 None

Prior 12-Month 
Period

Resale & Exempt 
Sales Excluded

YES July 1 2018 NO
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

PENNSYLVANIA YES Apr 1 2018
 $10,000 through 
June 30 2019 (or 

comply with N&R) 
None

Previous 
Calendar Year

Both Resale & 
Exempt Sales 

Included
YES April 1 2018 YES

PENNSYLVANIA YES
Revised July 1 

2019
 $100,000 since 

July 1 2019 
None

Previous 
Calendar Year

Both Resale & 
Exempt Sales 

Included
YES April 1 2018 YES

RHODE ISLAND YES Aug 17 2017
 $100,000 (through 
June 30 2019 could 
comply with N&R) 

Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 YES

RHODE ISLAND YES
Revised July 1, 

2019
 $                  100,000 Or 200

Previous or 
Current Calendar 

Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 YES

SOUTH CAROLINA YES Nov 1 2018  $                  100,000 None
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES April 29, 2019 YES
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

SOUTH DAKOTA YES Nov 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES March 1 2019 YES

TENNESSEE YES Oct 1 2019  $                  500,000 None
Previous or 

Current Calendar 
Year

Resale Sales 
Excluded, Exempt 

Sales Included
NO N/A N/A

TEXAS YES Oct 1 2019  $                  500,000 None
Preceding 12 

Calendar Months

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 YES

UTAH YES Jan 1 2019  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES Oct 1 2019 NO

VERMONT YES July 1 2018  $                  100,000 Or 200
Previous 12 

Month Period

Both Resale & 
Exempt Sales 

Included
YES June 6 2019 YES
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 

Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

VIRGINIA YES July 1 2019  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 NO

WASHINGTON YES Jan 1 2018
 $10,000 through 
Sept 30 2019 (or 

comply with N&R) 
None

Previous or 
Current Calendar 

Year

Both Resale & 
Exempt Sales 

Included
YES Jan 1 2018 YES

WASHINGTON YES
Revised Oct 1 

2018
 $                  100,000 

Or 200 (through 
March 14, 2019)

Previous 12 
Month Period

Both Resale & 
Exempt Sales 

Included
YES

Updated Oct 1 
2018

YES

WASHINGTON YES
Revised March 

15 2019
 $                  100,000 

None beginning 
March 15, 2019

Previous 12 
Month Period

Both Resale & 
Exempt Sales 

Included
YES

Updated July 1 
2019

YES

WEST VIRGINIA YES Jan 1 2019  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 NO
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Section I: Economic Nexus
State-by-State Overview

STATE
Economic 

Nexus as of 
Apr 1 2020

Economic 
Nexus 

Enforcement 
Date

 Sales Transactions
Measurement 

Period

Treatment of Sales 
for Resale, Exempt 
Sales for Threshold

Marketplace 
Tax State as 

of Apr 1 
2020

Marketplace 
Tax 

Enforcement 
Date

Sales on a 
Collecting 
Mktplace  

Included in 
Threshold

WISCONSIN YES Oct 1 2018  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
NO Jan 1 2020 YES

WYOMING YES Feb 1 2019  $                  100,000 Or 200
Previous or 

Current Calendar 
Year

Both Resale & 
Exempt Sales 

Included
YES July 1 2019 NO
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Section I: Economic Nexus
State-by-State Overview

27



28

Section I: Economic Nexus
State-by-State Overview
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Section I: Economic Nexus
RECAP

 All but two states in the U.S. have enacted/adopted economic nexus for sales tax.

 Even the states which have historically not imposed a sales tax are enacting economic 
nexus at the local jurisdiction level (e.g., Alaska).

 Although most of the states that have enacted economic nexus for sales tax use a 
$100,000 sales OR 200 transactions as their thresholds, there is still a lack of 
uniformity.  Some states have no transactions thresholds, or different sales thresholds 
and some states require that both sales and transaction be met (“AND”). 

 How states defines “sale or receipts”, whether sales for resale, exempt sales and sales 
on a “collecting marketplace” are included/excluded – vary by state.

 Although most states use a “prior or current calendar year” as the measurement 
period, some states use a “prior 12 months” or “previous 4 quarters.”

 State laws are changing – numerous states have revised their provisions. 

 Key takeaway:  The rules are complex! Whether advising a client or performing an 
internal review, it is SO important to review the statutes, regulations, administrative 
guidance.  High-level, generally available charts should be used as a “tool” - a 
starting point.  





ECONOMIC NEXUS RULES and NEW TAX 
CHALLENGES FOR MULTISTATE 

BUSINESSES

Michael T. Dillon, President
mike@dillontaxconsulting.com
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Post-Wayfair : Impact on Remote Sellers 
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Post-Wayfair : Impact on Remote Sellers 

 Decision applies to ALL remote sellers

 Removes the Commerce Clause Physical Presence 
requirement for all taxes

 Commerce Clause 
• Economic nexus standard: “Taxpayer ‘avails itself of the 

substantial privilege of carrying on business’ in that 
jurisdiction” based on “economic and virtual contacts”

• New Challenges – Discrimination or Undue Burden

 Due Process Clause: requires “some definite link, 
some minimum connection, between a state and the 
person, property or transaction it seeks to tax.”
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Post-Wayfair : Impact on Remote Sellers 

What are “Economic Contacts”?
• Court’s Wayfair decision does not clearly describe the scope of 

“economic and virtual contacts,” but certain principles are 
clear.

• Economic contacts exist when a retailer has significant sales or 
transactions for delivery into the state.

o Court viewed South Dakota’s standards of $100,000 in 
sales or 200 thresholds as sufficient.

o But the Court did not address a floor or relative levels 
across states (and localities) of different size and 
economic output. 
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Post-Wayfair : Impact on Remote Sellers 

 What are “Virtual Contacts”?
• Even less clear:

• Without any factual basis, the Court deemed the large 
retailers in Wayfair to “undoubtedly maintain an extensive 
virtual presence” in South Dakota.

• Court variously referenced “targeted advertising,” “instant 
access to most consumers through an internet-enabled 
device,” a “virtual showroom,” and a “continuous and 
pervasive virtual presence” as indicative of virtual contacts.

• For Internet sellers of reasonable size, arguing that the seller 
lacks “substantial nexus” is unlikely to succeed.    
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 States expand nexus to “virtual contacts”

• Cookies – bits of code stored on visitor internet connected devices, 
that recognize visitors, track usage, authenticate

• MA – Reg 830 CMR §64H.1.7(1)(b)(2)(a) enforces that cookies and 
sales over threshold establish nexus (eff. 7/1/17 – 9/30/19)

• RI (9/1/17), OH (1/1/18), IA (1/1/19) follow suit but none enforce
• Crutchfield Corp. v. Harding – challenges validity of MA law in VA 

courts.  UPDATE: 10/19 – VA courts dismissed for lack of jurisdiction
• Franchise Tax Board of California v. Hyatt – USSCt (5/3/19) – holds 

that states retain their sovereign immunity from private suits 
brought in courts of other States

• Frees other states to move ahead with with similar laws

Post-Wayfair : Impact on Remote Sellers 
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 States expand sales tax base to tax more digital products

• 27 states impose sales tax on some digital products
o Data processing, information, software, books, music, movies, 

other (e.g., video games)
o Streaming v. downloaded
o 23 SSTP states and the rest have their own definition

• Maryland – HB 932 passed (now with Governor) imposes sales tax on 
digital products, including  prerecorded/live music, book readings, 
and speeches; audio/video greeting cards sent by email; ring tones; 
movies, music videos, news and entertainment programs, live 
events, and video/ electronic games; e-books; and newspapers, 
magazines, chat room discussions, weblogs.

Post-Wayfair : Impact on Remote Sellers 
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 States expand sales tax base to tax more digital products

• 17 states impose sales tax on SAaS
• Problem in defining products / services as SAaS – no uniform 

definition
o Is it software only? Data Processing? Information Services? 

Communications? Admissions / Amusement (eg, online games)
o Is it for all access or only transfer of use and control?

• Problem in sourcing / situsing transaction – no uniform rules
o User location – what about multiple points of use?  Mobile use?
o Customer Billing address – forum shopping

Post-Wayfair : Impact on Remote Sellers 
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 States expand sales tax base to tax more services

• Iowa - SaaS and others subject to sales and use tax 
starting January 1, 2019
o Software as a service
o Storage of tangible or electronic files, documents, or other 

records
o Information services (delivering/providing access to databases or 

information)
o Services related to installing maintaining, servicing, repairing, 

operating, upgrading, or enhancing specified digital products
o Video game services and tournaments, 
o Personal transportation services, including taxis, driver service, 

ride sharing, and rides for hire (limousine services were already 
taxable under existing law)

o Photography and retouching services (which were previously 
taxable as tangible personal property)

Post-Wayfair : Impact on Remote Sellers 
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 States expand sales tax base to tax more services

• Rhode Isand - SaaS subject to sales and use tax starting 
October 1, 2018
o House Bill 7200A imposes a tax on the sale, storage, use or other 

consumption of vendor-hosted prewritten computer software
o Examples of taxable purchases include, but aren’t limited to, the 

following:
 Paid subscriptions to software programs that provide digital 

tools for office work
 Programs paid for and accessed or used online to handle 

payroll, accounting and customer relationship management 
(CRM)

 Online dating and job search services paid for and accessed or 
used online or in apps on a computer, phone, or other device

Post-Wayfair : Impact on Remote Sellers 
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 States expand sales tax base to tax more services

• Kentucky - New services subject to sales and use tax 
starting July 1, 2018
o The term “gross receipts” or “sales price” is redefined to include 

the amount charged for labor or services rendered in installing or 
applying any tangible personal property, digital property, or service 
sold. Previously, these amounts were specifically excluded from the 
definition of gross receipts or sales price

o Landscaping, janitorial, small animal veterinary, and pet care 
services 

o Industrial laundry services, non-coin operated laundry and dry 
cleaning services

o Linen supply services (including table and bed linen supply services)
o Indoor skin tanning services
o Non-medical diet and weight reducing services
o Limousine services if a driver is provided, and 
o Extended warranty services

Post-Wayfair : Impact on Remote Sellers 
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 Nexus Free For All?  Patchwork of different standards, 
thresholds and interpretations from state to state 

 Uncertainty creates risk and audits / litigation
 Heightened enforcement of existing nexus laws 
 Expansion of tax base – more services, digital
 Potential for more “virtual” / cookie nexus provisions 
 States will expand base = tax more services
 Lawsuits challenging the constitutionality of state nexus 

provisions
 Congressional Action? Don’t Hold Your Breath

Trends & Consequences
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 Marketplace facilitators will begin charging for the 
compliance services (if they haven’t already)

 Remote Sellers may still have registration / compliance 
obligations

 Remote Sellers experience heightened risk of exposure 
as marketplaces begin sharing information with states

• States are using the information provided through the 
compliance efforts of marketplace facilitators to enforce 
compliance against remote sellers selling on the marketplace 
platforms (see, CA, WA, RI, MN, PA)

Trends & Consequences
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Section III: Wayfair Impact on Other State Taxes

Introduction / Overview

 States have begun to reference and/or adopt the same Wayfair economic nexus 
standards for corporate income or other business taxes (e.g., Hawaii, Massachusetts, 
Pennsylvania, Texas).

 Important to Note: Economic nexus is NOT a new concept for corporate income tax.  
Economic nexus has existed for corporate income tax since prior to Wayfair.

 Some states have adopted a bright-line, factor presence economic nexus standards for 
corporate income tax – which are often different from the Wayfair economic nexus 
thresholds applied for sales tax.

 Some state’s economic nexus laws are so broad that a remote seller who meets the 
economic nexus standard for sales tax could easily be interpreted to have met the 
same state’s broad economic nexus standard for corporate income tax. 

 Achieving economic nexus for sales tax may create a requirement to “foreign qualify” 
with the Secretary of State / Division of Corporations. 
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Section III: Wayfair Impact on Other State Taxes

 States have started to reference Wayfair in their corporate income tax or other 
business tax provisions, are applying the same (or similar) economic nexus standards:

 Hawaii: For taxable years beginning after December 31, 2019, a person lacking physical 
presence in Hawaii is presumed to be systematically and regularly engaging in business in 
the state and subject to Hawaii income tax if, during the current or preceding calendar 
year, the person engages in 200 or more business transactions with persons within the state 
or the sum of the value of the person's gross income attributable to sources in Hawaii equals 
or exceeds $100,000 or, for a person that does business within and without the state, the 
numerator of the person's sales factor for the state equals or exceeds $100,000. [Haw. Rev. 
Stat. § 235-4.2]

 Massachusetts: On October 18, 2019, the Massachusetts Corporate Nexus regulation was 
amended to include the having "economic and virtual contacts" in Massachusetts as a nexus 
for the corporate income (excise) tax. Under the amended regulation, an out-of-state 
corporation with sales of more than $500,000 beginning with any tax year that starts on or 
after Jan 1, 2019, is subject to the Massachusetts corporate excise tax, unless the out-of-
state corporation's MA activity is limited to activities protected under PL 86-272. Even if a 
corporation with economic or virtual contacts in MA is exempt from the income measure of 
the corporate excise by reason of P.L. 86-272, the corporation will be subject to the non-
income measure or minimum excise tax. [Mass. Regs. Code 830 CMR 63.39.1(3)(b)(8)] 
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Section III: Wayfair Impact on Other State Taxes

 Texas: For each federal income tax accounting period ending in 2019 or later, a foreign 
taxable entity has nexus in Texas and is subject to Texas franchise tax, even if it has no 
physical presence in Texas, if during that federal income tax accounting period, it had 
gross receipts from business done in Texas of $500,000 or more, as determined under 
§3.591 of this title. [34 Tex. Admin. Code § 3.586]

 Pennsylvania: In a 2019 Corporate Tax Bulletin, Pennsylvania, acknowledges the 
Wayfair decision and explained a new economic nexus standard for the Pennsylvania 
Corporate Net Income Tax (CNIT) stating:  “The decision in Wayfair has confirmed that 
out of state corporations are considered to be doing business in this Commonwealth 
and/or carrying on activities in this Commonwealth to the extent they are taking 
advantage of the economic marketplace of the Commonwealth regardless of whether 
they are physically present in Pennsylvania. The Department will deem there to be a 
rebuttable presumption that corporations without physical presence in the state, but 
having $500,000 or more of direct or indirect gross receipts ….. sourced to Pennsylvania 
per year pursuant to the sales factor rules contained in 72 P.S. § 7401, have a filing 
requirement with the Commonwealth for purposes of the CNIT” [Pennsylvania 
Corporation Tax Bulletin, No. 2019-04, Sept 30, 2019]
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Section III: Wayfair Impact on Other State Taxes

 Washington: Effective January 1, 2020, and out-of-state business without a physical 
presence in Washington is deemed to have substantial nexus for the Washington B&O 
Tax if, in the current or immediately preceding calendar year, it has more than 
$100,000 of cumulative gross receipts in Washington. [Washington Substitute Senate Bill 
(SSB) 5581]

 Others: Oregon’s newly enacted gross receipts tax; even cities are following suit (San 
Francisco, Philadelphia)

 Good chance more states will follow.
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Section III: Wayfair Impact on Other State Taxes

 Economic nexus for state corporate income tax has been a standard in almost every 
state even prior to Wayfair. 

 Several states have adopted a “bright-line” factor presence standard for corporate 
income economic nexus, but which differ from the sales tax economic nexus standards.

• Alabama: Economic nexus threshold for sales tax = $250,000 (no transactions 
threshold).  For the Alabama corporate income tax, Alabama follows a factor-
presence economic nexus standard:  A company whose activities exceed those 
activities protected under PL 86-272 may have substantial income tax nexus if the 
foreign company's AL property, payroll or sales exceed any of the following 
thresholds: (1) $50,000 of property; (2) $50,000 of payroll; (3) $500,000 of sales; or 
if (4) 25% of total property, total payroll, or total sales are in Alabama. [Ala. Code 
§ 40-18-31.2, Factor presence nexus standard for business activity]

• Colorado: Economic nexus for sales tax = $100,000 (no transactions). For the 
Colorado income tax, Colorado follows the same factor presence economic nexus 
standard as Alabama.
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Section III: Wayfair Impact on Other State Taxes

• California: Economic nexus threshold for sales tax = $500,000 (no transactions 
threshold).  For the California corporate income tax nexus, California follows a 
factor-presence economic nexus standard. An out-of-state company is considered to 
be "doing business" in California if its in-state sales, property, or payroll exceed 
certain threshold amounts. For 2019, these factors were: California sales of 
$601,967 California property of $60,197 and California payroll of $60,197; OR 
California property, payroll, OR 25% of a company’s total property, total payroll, or 
total sales, respectively (the 25% threshold applies regardless of the amount dollar 
amount of sales, payroll or property). (Factors are indexed annually)

• Connecticut: Economic nexus threshold for sales tax = $100,000 sales AND 100 
transactions.  For the Corporate income tax nexus, Connecticut follows a bright-line 
test based on sales and activity.  An out-of-state company whose activities in 
Connecticut exceed those permissible under PL 86-272, that engages in active 
solicitation of Connecticut residents and that has Connecticut receipts of $500,000 
or more per year, has economic nexus for the corporate income tax. 

• Other states with a modified factor presence standard for corporate income tax: 
New York ($1,000,000 or more in New York receipts).  Michigan ($350,000 per year 
along with active solicitation).
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Section III: Wayfair Impact on Other State Taxes

 Some states have a broad corporate income tax nexus definition that could easily be 
interpreted to have been met if a business has economic nexus for sales tax.

 States with a broad corporate income tax nexus definition often mention engaging in 
any activity or transaction in the state as giving rise to economic nexus.

• Georgia: A corporation shall be deemed to be doing business in Georgia if it engages within 
this state in any activities or transactions for the purpose of financial profit or gain 
whether or not the corporation maintains a place of doing business in Georgia.

• Idaho: A taxpayer will have nexus if it owns or leases property location in the state, or 
engages in or transacts any activity for the purpose of, or resulting in, economic or 
pecuniary gain or from in-state activities. 

 Note that Public Law 86-272 can pre-empt corporate income economic nexus. 
Example, Massachusetts corporate nexus regulation referencing Wayfair threshold 
states it applies… “unless the out-of-state corporation's MA activity is limited to 
activities protected under PL 86-272.”

 Important to note: An out of state business can have nexus for corporate income, 
franchise, gross receipts or other business taxes even though the state has not yet 
explicitly applied Wayfair standards/thresholds for other state taxes. 



52

Section III: Wayfair Impact on Other State Taxes

 Does having economic nexus for sales tax have an impact on foreign qualifying with 
the Secretary of State of the economic nexus state (i.e., registering with the 
Secretary or State, Division of Corporations). 

 State laws on “engaging in business” for foreign qualification purposes are often 
vague, many describe activities that will NOT require an out-of-state business to 
register with the Secretary of State but fail to address what activities WILL require a 
Secretary of State registration. 

 Activities that do not require foreign qualification might include things like holding 
officers meeting in the state, having a bank account in the state (generally would 
be activities which create no substantial presence in the state)

 Fortunately, some (but only a few) states address whether a Secretary of State 
registration is needed in their Wayfair remote seller FAQs or other guidance. 

 Unfortunately, many state registration portals require that the registering company 
be registered with the Secretary of State office before they can register with the 
State Tax Agency (the portal may require an affirmative “YES” response that the 
applicant has foreign qualified and/or require their state document/filing number).
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Section III: Wayfair Impact on Other State Taxes

RECAP

 States have begun to reference and/or adopt the same Wayfair economic nexus 
standards for corporate income or other business taxes (e.g., Hawaii, Massachusetts, 
Pennsylvania, Texas).

 Important to Note: Economic nexus is NOT a new concept for corporate income tax.  
Economic nexus has existed for corporate income tax since prior to Wayfair.

 Even without a direct reference to / or incorporation of Wayfair thresholds in the 
states’ corporate income, franchise, gross receipts or other business tax law, remote 
sellers need to be aware that they could indeed have nexus for other state taxes. 

 Foreign qualifying with the Secretary of State or Division of Corporations may be 
required (either required by law or required to register for a sales tax permit/license).

 Key takeaway:  Whether advising a client or performing an internal review, important 
to consider the impact on ALL types of state taxes. Important to review the statutes, 
regulations, administrative guidance.  High-level, generally available charts should be 
used as a “tool”, not as definitive guidance. 



Implementing Sales Tax Compliance Post-Wayfair
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 REMEMBER: Physical Presence still creates nexus –
inventory (FBA), attributional (click-through, affiliate), 
cookies AND this applies to ALL sellers, inc. SAaS, 
services

 DO NOT simply register in states once you determine you 
have nexus without taking several additional steps prior 
thereto

Implementing Sales Tax Compliance Post-Wayfair
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 Determine Nexus
• Review historical sales ($ and #) by state
• Review state economic nexus standards
• Review physical presence nexus creating activities

 Develop sales tax decision matrix
• Establish sales and use tax compliance process
• Determine taxability of products and services - tax table 

containing taxability determinations relating to the company’s 
sales and purchases, which can then be automated.

• Determine whether you must obtain resale / exemption 
certificates for exempt sales 

• Process to monitor taxable purchases (select accounts, problem 
vendors, materiality) to ensure vendors are properly charging 
sales tax or that you accrue / remit use tax  

Implementing Sales Tax Compliance Post-Wayfair
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 More detailed, tax-centric descriptions in contracts and 
invoices reduce audit exposure

 Decide whether to register where nexus exists or risk of 
nexus is material 

• You may practically decide that registration and the cost of 
compliance outweighs the risk of exposure if your average sale 
is $15 and you exceed economic nexus 200 transaction threshold

• 200 x $15 = $3,000 
• $3,000 in sales at 8% tax rate is $240 per year

 Mitigate any historical exposure proactively (VDAs)
• Benefits include limited lookback, penalty waiver, payment 

plans and control of audit

Implementing Sales Tax Compliance Post-Wayfair
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 Implementing sales tax compliance software 
• Compliance – rating each transaction and Return preparation

 Requirements
• Systems must address who, what, when, where, hows
• Map each tax decision and tax category code to 

o customer profile – who? are they exempt? do we have cert?
o product code – what is being sold?
o invoice date and title/possession transfer – when? shipping 

terms (FOB Origin v. FOB Destination) and timing of event
o jurisdiction – where? ship to, service delivery/performance
o how being delivered – electronic

 What systems are available
• Avalara, Vertex, Taxware
• TaxJar and Taxify for e-commerce platforms

Implementing Sales Tax Compliance Post-Wayfair
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 Implementing exemption certificate management
• Create, validate, store, manage certificates
• Integrate with ERP, accounting, tax decision and POS systems
• Automation Tools –

o Avalara CertCapture, Vertex ECM, ONESOURCE TCM
o Can implement “home grown” platform into ERP, scan and 

manage certs and interface with billing and tax systems  

 Register to file sales and use taxes - consider impact on 
other tax obligations

 Provide / obtain appropriate resale certificates, 
particularly on drop-shipment transactions

 Monitor and maintain 

Implementing Sales Tax Compliance Post-Wayfair



QUESTIONS?
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Thank You!

Michael T. Dillon, Esq. 
President

Dillon Tax Consulting LLC
4 Steele Avenue

Annapolis, MD 21401

Direct:  410.507.9282

mike@dillontaxconsulting.com

www.dillontaxconsulting.com

Sylvia F. Dion, CPA,
Founder & Managing Partner

PrietoDion Consulting Partners LLC
8 Hutchins Way

Westford, MA 01886

Direct:  978.846.1641

sylviadion@prietodiontax.com

www.prietodiontax.com
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