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Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-927-5568 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



For CLE purposes, please let us know how many people are listening at your 

location by completing each of the following steps:  

• In the chat box, type (1) your company name and (2) the number of 

attendees at your location 

• Click the SEND button beside the box 

If you have purchased Strafford CLE processing services, you must confirm your 

participation by completing and submitting an Official Record of Attendance (CLE 

Form). 

You may obtain your CLE form by going to the program page and selecting the 

appropriate form in the PROGRAM MATERIALS box at the top right corner. 

If you'd like to purchase CLE credit processing, it is available for a fee. For 

additional information about CLE credit processing, go to our website or call us at 

1-800-926-7926 ext. 35. 

FOR LIVE EVENT ONLY 



If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Agenda 

 Legal Obligations Under EMTALA 

 Mandatory Reporting Requirements 

 HIPAA Implications 

 Staff Refusal to Treat Ebola Patients and 

Related Licensure Implications 

 Union Avoidance 
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Texas Case 
Of all the U.S. hospitals that have treated patients 

with Ebola, Texas Health Presbyterian Hospital 

Dallas has drawn the most scrutiny 
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In November, CMS issued a memorandum to state 

survey agency directors: 

 

EMTALA Requirements and Implications Related to Ebola 
 

Legal Obligations Under EMTALA 

http://www.aha.org/content/14/141121-sc15-10emtala-ebola.pdf
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 The Emergency Medical Treatment and Active Labor 

Act (“EMTALA”) requires hospitals to screen for an 

emergency medical condition.  The hospitals must 

screen  individuals who present to: 

̶ the hospital’s “dedicated emergency department” or elsewhere 

on hospital property. 42 C.F.R. § 489.24(b).  

̶ "hospital property" includes driveways, parking lots, sidewalks, or 

other departments or facilities that are part of the hospital or are 

within 250 yards of the hospital’s main buildings, except for non-

medical businesses or medical entities with separate Medicare 

identities. 42 C.F.R. § 489.24(b).  

Legal Obligations Under EMTALA 
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 If a patient is determined to have an “emergency medical 

condition,” ("EMC") the hospital is obligated to: 

̶ stabilize within capacity; or  

̶ transfer. 42 C.F.R. § 489.24(d)(2). 

 

 An “emergency medical condition” is defined as a medical 

condition manifesting itself by acute symptoms of sufficient severity 

(including severe pain, psychiatric disturbances and/or symptoms of 

substance abuse) such that absence of immediate medical attention 

could reasonably be expected to result in “serious jeopardy, 

impairment to bodily functions, serious dysfunction of bodily organ or 

part…” 42 C.F.R. § 489.24(b). 

 

 

Legal Obligations Under EMTALA 
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If the hospital does not have the capacity or capability 

to provide stabilizing treatment for an EMC, an 

appropriate transfer must be arranged for the patient 

to a facility with the capacity and capability to provide 

stabilizing treatment.                                     

42 C.F.R. § 489.24(d). 

  

 

 

 

Legal Obligations Under EMTALA 
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 An "appropriate transfer" is defined in the EMTALA regulations as 

when: 

̶ The transferring hospital has provided treatment to the individual with an 

EMC within capacity of hospital 

̶ The transferring hospital has obtained agreement to accept the patient 

from receiving hospital, including identifying a physician to accept the 

patient 

̶ The transferring hospital has provided sufficient data, including medical 

records, X-rays, lab reports as available, to the receiving hospital to 

facilitate continuing evaluation and treatment 

̶ The transferring physician has certified the transfer and arranged for the 

use of appropriate mode of transportation, personnel and equipment 

              42 C.F.R. § 489.24(e). 

 The judgment of the transferring physician will take precedence 

when determining the existence of an EMC and the appropriateness 

of the transfer. 

 

 

Legal Obligations Under EMTALA 
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 Under EMTALA, a patient with an EMC that has not been 

stabilized has the right to: 

̶ Request a transfer to another facility, or 

̶ Refuse transfer to another facility 

 If the request or refusal is made by the patient, the 

request or refusal should be documented in the patient’s 

medical record; the patient or his/her personal 

representative should sign a form documenting that 

he/she understands the risks associated with either: 

̶ Transferring without receiving stabilizing treatment, or, 

̶ Refusing to transfer to obtain stabilizing treatment.               
42 C.F.R. § 489.24(d)(5), (e)(1)(ii)(A). 

     

 

 

Legal Obligations Under EMTALA 
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 EMTALA requires hospitals with the specialized capabilities and 

capacity needed by a patient with an unstabilized emergency 

medical condition that are not available at the transferring hospital to 

accept that patient. 42 C.F.R. § 489.24(f). 

̶ “Capability” relates to services provided at the specific hospital 

̶ “Capacity” relates to staffing and bed availability 

 EMTALA does not require hospitals to accept a patient who does not 

require the specialized capabilities of the hospital whether or not the 

patient has an emergency medical condition. 

 EMTALA does not apply if the patient is “stable” as defined in 42 

U.S.C. § 1395dd (e)(3)(B): 

̶ The term “stabilized” means, with respect to an emergency medical 

condition, that no material deterioration of the condition is likely, within 

reasonable medical probability, to result from or occur during the 

transfer. 

 

 

 

Legal Obligations Under EMTALA 
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Physician Obligations 

 Physicians listed on a hospital's on-call list have specific 

duties under EMTALA:  

̶ If a physician is listed as on-call and requested to make an in-

person appearance to evaluate and treat an individual, that 

physician must: 

 respond in person; and  

 in a reasonable amount of time.    

 EMTALA specifically provides for penalties against both the hospital 

and the physician when a physician who is on-call either fails to 

appear or refuses to appear within a reasonable period of time. 

Legal Obligations Under EMTALA 



 
 
16 

 Potential penalties for EMTALA violations include: 

̶ Termination from Medicare 

̶ Potential fine of  up to $50,000 per patient incident 

̶ Potential lawsuit for civil damages 

̶ Potential civil rights violations 

̶ Individual physicians may also be fined up to $50,000 per 

incident 

̶ Publication of the violation and penalty 

Legal Obligations Under EMTALA 
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Question: 

 

Can hospital emergency departments instruct EMT 

drivers to defer to designated hospitals equipped 

to handle Ebola cases before the patient arrives at 

the hospital? 

Legal Obligations Under EMTALA 
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Question: 

 

If a patient calls the ED stating concerns about 

Ebola symptoms, can they be referred to a 

designated facility or must the ED instruct the 

patient to come in? 

Legal Obligations Under EMTALA 
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Question: 

 

A small outlying hospital (Hospital) is affiliated with 

a larger tertiary care facility (TCF).  Patient 

presents to Hospital with possible Ebola 

symptoms.  May Hospital limit the screen to a 

conversation performed at a distance pending 

transfer to TCF?  Or must the screen be hands-

on? 

Legal Obligations Under EMTALA 
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Question: 

 

Patient presents to a hospital department for an outpatient 

appointment.  Per hospital policy, Patient is asked 

questions to screen for Ebola (e.g., recent travel to affected 

areas).  If Patient's responses to the screen indicate that 

Patient is at risk for having Ebola and further testing is 

indicated, is Patient’s presence at the outpatient 

department considered to be “presenting to the ED” for 

purposes of EMTALA? 

Legal Obligations Under EMTALA 
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 Every state mandates that certain 

diseases be reported to state and/or local 

health authorities 

 State health authorities voluntarily notify 

the CDC 

 Generally, viral hemorrhagic fevers, such 

as ebola, must be reported immediately 

via telephone 

 

Mandatory Reporting Requirements 
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 Who must report? 

̶ Varies from state-to-state 

̶ Generally health care institutions, such as hospitals or 

clinics, and laboratories must report 

 Many states have separate reporting mandates for hospitals 

and labs; reporting by one entity does not relieve the reporting 

requirement of another  

̶ Some states require that individual health care 

workers report 

 E.g., Missouri requires physicians, physician’s assistants, and 

nurses to report. 19 C.S.R. § 20-20.020. 

 

Mandatory Reporting Requirements 
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Under the Health Insurance Portability and 

Accountability Act ("HIPAA"), Covered Entities may 

not disclose Protected Health Information ("PHI") 

without an individual’s Authorization unless the use 

or disclosure is otherwise permitted.   

 

 

HIPAA Implications 
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Unauthorized Access 

 

Two hospital workers from Nebraska 

Medicine were fired for 

inappropriately accessing the medical 

record of Dr. Rick Sacra who was 

being treated for Ebola. 

 

Nebraska Medicine discovered the 

unauthorized access through an audit 

of the hospital’s electronic medical 

records. 

 

 

HIPAA Implications 

http://www.wowt.com/home/headlines/Two-Med-Center-Employees-Fired-For-Accessing-Dr-Sacras-File-277242411.htmlpubId=40518&siteId=40901&adId=63231&kadwidth=300&kadheight=250&SAVersion=2&js=1&kdntuid=1&pageURL=http%253A%252F%252Fwww.wowt.com%252Fhome%252Fhea
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In November, the U.S. Department of Health 

and Human Services, Office for Civil Rights 

released HIPAA guidance on Ebola          

and other public health emergencies 

 
BULLETIN: HIPAA Privacy in Emergency Situations 

HIPAA Implications 

http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/hipaa-privacy-emergency-situations.pdf
http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/hipaa-privacy-emergency-situations.pdf
http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/hipaa-privacy-emergency-situations.pdf
http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/hipaa-privacy-emergency-situations.pdf
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Public Health Exception 

 

 Allows for a permitted disclosure under 45 C.F.R. § 

164.512(b). 

 

 If such a disclosure is made, the Covered Entity should 

keep a record because the disclosure is subject to an 

accounting upon patient request.  45 C.F.R. § 164.528. 

HIPAA Implications 
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Public Health Exception 45 C.F.R. § 164.512(b)(1)(i) 

    Covered Entities may disclose PHI for public health activities to: 

̶ Public Health Authorities 

 A “public health authority” is an agency or authority of the federal or state 

government, a territory, a political subdivision of a State or territory, or Indian 

tribe that is responsible for public health matters as part of its official mandate, 

as well as a person or entity acting under a grant of authority from, or under a 

contract with, a public health agency. 45 C.F.R. § 164.501  

 E.g., State and local health departments, the CDC, and OSHA  

 Generally, Covered Entities are required to limit the PHI disclosed for public 

health purposes to the minimum amount necessary to accomplish the public 

health purpose.  45 C.F.R. § 164.502(b).  

 Covered Entities may reasonably rely on a minimum necessary determination 

made by the public health authority in requesting the PHI.                              

45 C.F.R. § 164.514(d)(3)(iii)(A).  

HIPAA Implications 
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Public Health Exception 45 C.F.R. § 164.512(b)(1)(iv) 

 Covered Entities may disclose PHI for public health activities to: 

̶ Persons at risk of contracting or spreading a disease. 

 A person who may have been exposed to a communicable disease or may 

otherwise be at risk of contracting or spreading a disease or condition, if the 

covered entity or public health authority is authorized by law to notify such 

person as necessary in the conduct of a public health intervention or 

investigation. 

 

HIPAA Implications 
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Public Health Exception 45 C.F.R. § 164.512(b)(1)(v) 

 Covered Entities may disclose PHI for public health activities for: 

̶ Workplace medical surveillance.  

 A Covered Entity who provides a health care service to an individual at the 

request of the individual’s employer, or provides the service in the capacity of 

a member of the employer’s workforce, may disclose the individual’s PHI to 

the employer for the purposes of workplace medical surveillance or the 

evaluation of work-related illness and injuries to the extent the employer 

needs that information to comply with OSHA . . . or the requirements of State 

laws having a similar purpose.  

 The information disclosed must be limited to the provider’s findings regarding 

such medical surveillance or work-related illness or injury. The Covered Entity 

must provide the individual with written notice that the information will be 

disclosed to his or her employer. 

HIPAA Implications 
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Question: 

 

The Ebola cases have been highly publicized.  What 

information may a health care provider legally disclose to 

the media? 

HIPAA Implications 
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Employment Issues 

 

 Staff refusal to treat Ebola patients. 

 What restrictions and requirements you 

can impose: protecting your business, 

employees and patients. 
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Avoiding the Showdown 

 Plan 

 Communicate 

 Educate and train 

 Monitor events 

 Update 
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Bellevue Hospital – Calling in Sick 

 New York Post reported: 
̶ “An extraordinary number of Bellevue Hospital staffers 

called in sick on Friday rather than treat the city’s first 

Ebola patient — and those who showed up were 

terrified to enter his isolation chamber.” 

̶ “One nurse even went as far as to pretend she was 

having a stroke to get out of working there, but once 

they cleared her in the ER they sent her back up.” 
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Refusal to Treat Patient 

 State employment laws and contractual 

requirements 

 Professional Licensure Implications 

 OSHA Protected Employee Refusal to 

Work 

 NLRA “Protected Concerted Activity” 
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Health care worker licensing acts and associated rules for 

most – if not all – states allow for licensing authorities to 

discipline if it finds negligence in the performance of one’s 

professional duties.   

 

If a health care professional refuses to treat a patient with 

Ebola or refuses to provide a certain procedure because a 

patient has Ebola, a licensing authority will likely look at the 

totality of the circumstances to determine whether the 

refusal constitutes negligence. 

Professional Licensure Implications 
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The Rhode Island Boards of Nursing, Dentistry, Medical Licensure and 

Discipline, and the Chief of Emergency Medical Services of the Rhode Island 

Department of Health addressed this issue head-on in its Professional 

Responsibilities for Treatment of Patients with Ebola: Can a Healthcare 

Provider Refuse to Treat a Patient with Ebola? stating: 

 

 

Professional Licensure Implications 

In Rhode Island, licensed healthcare professionals in active 
practice are obliged to treat and/or care for Ebola patients, while 
minimizing the risk of Ebola transmission to self and others. Failure 
to do so is a potential [breach] of Rhode Island’s licensing laws for 
healthcare professionals, and warrants thorough investigation and 
potential sanctions. Therefore, healthcare providers must reflect 
very carefully before refusing care to a patient. Concerns about 
personal risk (which, in the case of Ebola, can be readily mitigated) 
must be weighed against ethical and professional obligations. 

http://health.ri.gov/publications/briefs/20141007ProfessionalResponsibilitiesForTreatmentOfPatientsWithEbola.pdf
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OSHA - Right to Refuse Unsafe Work 

OSHA protects an employee’s refusal to work when: 

1. If possible, the employee asked the employer to eliminate 

the danger, and the employer failed to do so;  

2. The employee refused to perform work based on a “good 

faith” belief the employee would be in imminent danger; 

3. A reasonable person would agree that there is a real 

danger of death or serious injury; and  

4. There is not enough time to correct the situation through 

regular enforcement channels. 

Remedies for employee:  reinstatement and backpay.    

OSHA Investigation:  Fines up to $70,000.00 per violation. 
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NLRA – Protected Concerted Activity 

 NLRA protects employees’ (union and non-union) right 

to engage in “protected concerted activity” that seeks to 

improve their working conditions.   

 

 Conduct qualifies as “protected concerted activity” if:  

1. Group activity (2 or more employees);  

2. Seeks to benefit more than one individual; and 

3. Not conducted in a reckless or malicious manner.  
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Restricting Travel 

 CDC issued Level 3 Warning for all nonessential 

travel to Liberia, Guinea and Sierra Leone. 

 Limited to countries with active Ebola 

transmission. 

 May prohibit business-related travel. 

 Typically cannot restrict personal travel. 

 Employers can implement disclosure 

requirements. 
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Exclusion From Workplace During 

21-Day Incubation Period 
 CDC has not taken a position on whether employees 

should return to work—instead CDC recommends self-

monitoring. 

 Legal risks and considerations 

̶ ADA 

̶ Title VII 

̶ FMLA 

̶ State claims 

 Practical recommendations 

 Federal and state quarantines 
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Medical Examinations 

 ADA prohibits employers from requiring medical 

examinations unless “job related” and consistent 

with “business necessity.”   

̶ Rarely all employees will qualify as job related or business 

necessity. 

̶ Case-by-case analysis required: 

 May be applicable only to the team of caregivers that give 

direct care to Ebola patients; or  

 Individuals that have reported to traveling to Liberia, Guinea or 

Sierra Leone.  
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Unions Attempting to Capitalize 

 Union Organizing Efforts. 

 Promoting Ebola as the “Nurse Killer.” 

 Alleging corporations put profits before caregiver 

safety. 

̶ Texas Health Presbyterian Hospital  

 Telling non-union employees the healthcare 

providers will use them as “scapegoats.” 

 Increasing bargaining demands. 
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Questions? 

Thank you! 
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