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Agenda

• Identifying Defaults and Strategizing on Both Sides – Is a Workout 
Feasible?

• Default Letters

• Importance of File Review

• Key Terms and Considerations for a Pre-Negotiation Agreement

• After a Pre-Negotiation Agreement is Executed, What’s Next?



Identifying Defaults

• Nature of Default

• What are Short and Long-Term Goals and Strategies – Is there a new Exit Plan?



Default Letters

• Timing Matters!

• Wording Matters!

• Common Lender Protections



Review Loan Documents for 
Addressees



Importance of File Review for Lenders

• Do you have you have fully executed copies of all loan documents? Were the documents executed 
by appropriate parties?

• Do you have the original executed promissory note?

• Mortgages/Deed of Trust – were they recorded? Do you have filed copy?

• Title policy – did you receive final title policy reflecting recorded mortgage/deed of trust?

• UCC financing statements – Do you have filed copy? Properly filed? Contain accurate collateral 
description? Lapsed? 

• Letter of credit – has it expired?

• Guarantees – personal guarantor still alive? Entity guarantor still exist? Were guarantees 
confirmed when loan documents amended?

• Pledged instruments (LLC membership interest certificates, stocks, bonds, pledged notes) – are 
any required to be in lender’s possession? 

• Insurance – do you have evidence of current insurance on file? 

• Third party consents – did you obtain all required consents from third parties?



Pre-Negotiation Agreements – How 
Both Sides Can Protect Themselves

• Goal is to facilitate sharing current and accurate information while maintaining 
status quo

• Do not make promises! Avoid being bound inadvertently

• Confidentiality is critical

• Do not waive existing rights

• Leave the door open but clarify that discussions may be terminated at any time 
for any reason

• Make it clear who pays

• Pre-negotiation agreement as estoppel



Pre-Negotiation Agreements -
Standard Provisions

• Non-binding/Negotiations

• Obligations

• Not Admissible

• Terminations

• Written Agreements and Amendments

• Governing Law

• No Waiver

• Loan Documents

• Estoppel



Know Your Parties



Is Your Loan Subject to PSA?



Non-Binding Agreement

AGREEMENT

Negotiations. Borrower, Guarantor[s], Lender, and each of their respective agents (including property
managers and asset managers), representatives, legal counsel, professional consultants and/or any other person
or entity (collectively, “Agents”) may elect to discuss, various courses of action with respect to the Loan, the
Loan Documents and the indebtedness and obligations evidenced and secured thereby. Any of the Parties, in
their sole and absolute discretion, or any of their respective Agents on behalf of the Parties. may terminate these
discussions and negotiations hereunder at any time and for any or no reason, without liability of any kind, by
notice to the other Parties. Borrower and [each] Guarantor hereby acknowledge and agree that neither Lender
nor their respective shareholders, partners, members, servants, servicers, employees, officers, directors,
affiliates, trustees. successors and assigns or their respective Agents (collectively, the “Lender Parties”) have
any obligation whatsoever to agree to any courses of action with respect to the Loan, Borrower and Guarantor[s]
or the Loan Documents and the indebtedness and obligations evidenced and secured by the Loan Documents.
Notwithstanding anything to the contrary contained herein or otherwise, the conduct by and communications
among the Parties and their respective Agents (whether before or after the Effective Date) shall not constitute
offers, acceptances, contracts, waivers, modifications or courses of dealing and shall have no effect whatsoever
unless and until reduced to a written agreement signed by authorized representatives of the Parties to be bound
(a “Definitive Agreement”). In the course of these discussions and



Obligations

Obligations. Borrower and [each] Guarantor acknowledge and agree that Lender is the current holder of the 
Loan and the Loan Documents. Defaults and Events of Default have occurred under the Loan Documents as a 
result of __________________. Notwithstanding the commencement or continuation of discussions or 
negotiations, Lender has not and does not waive the existence of any breaches, defaults, Events of Default or 
events, which with the passage of time or giving of notice or both, would constitute a default or Event of Default 
under the Loan Documents or any rights or



Inadmissible Evidence

Inadmissible Evidence. The discussions and statements contemplated by this Agreement are without prejudice 
and are not intended to be used in a court of law, provided, however, that nothing herein shall prevent any Party 
from relying on. introducing into evidence or enforcing the terms of this Agreement. All evidence of conduct 
and communications of any nature whatsoever (whether verbal or nonverbal, or express or implied) of any of the 
Parties in connection with the discussions contemplated by this Agreement, or in any meetings or 
correspondence relating to possible modification of the Loan shall be inadmissible for any purpose whatsoever 
in any judicial or similar proceeding. The foregoing sentence is intended to be broader than the restrictions on 
admissibility contained in the [STATE] Rules of Evidence and in Rule 4138 of the Federal Rules of Evidence 
(and similar rules or doctrines of other jurisdictions). Likewise, the discussions and all documents prepared in 
connection therewith shall be confidential and shall not be disclosed to any third party except for reasonably 
necessary disclosures to agents, lenders, investors, representatives, lawyers, and accountants. and except as may 
be required by law. Furthermore, such conduct, communications, discussions and documents shall not be used in 
any litigation to indicate culpability, weakness of position, admission of liability or otherwise admit any 
obligations due and owing to or from any Party hereto. For the sake of clarity, this paragraph shall not apply to 
information that is required to be made available for inspection or review by Lender pursuant to the Loan 
Documents (including, without limitation, factual information regarding the Property).



Both Parties Received Legal Advice

Effect of Agreement. Except as expressly provided herein, nothing in this Agreement shall alter or affect any 
provision, condition or covenant contained in the Loan Documents or affect or impair any rights, powers, 
remedies or defenses under any of the Loan Documents. Each Party acknowledges and represents to the other 
that it has received legal advice from counsel of its choice regarding the meaning and legal significance of this 
Agreement and that it is satisfied with its legal counsel and the advice received from such counsel. Each Party 
acknowledges that it executed and delivered this Agreement on its own independent judgment, on the advice of 
legal counsel, and is under no threat, coercion or duress from any Party.



No Default by Lender

No Default by Lender. Borrower and [each] Guarantor hereby acknowledge and agree that, to their actual 
knowledge, (1) there are no defaults by Lender under any of the Loan Documents and (ii) neither this 
Agreement nor Lender's or any of the other Lender Parties' participation in any negotiations contemplated 
herein: (a) creates any obligation to modify, renew, compromise, extend, reinstate or otherwise amend the Loan 
Documents; (b) creates any express or implied obligations on the part of Lender or any of the other Lender 
Parties; (c) constitutes an express or implied waiver of any right or remedy under any of the Loan Documents or 
arising as a matter of law or at equity, all of which such rights and remedies are expressly reserved by Lender; 
(d) constitutes an agreement by Lender to refrain from taking any action which it may be entitled to take 
pursuant to any of the Loan Documents or pursuant to applicable law; or (e) constitutes a waiver or cure of any 
default or Event of Default, whether or not material, now existing or hereafter arising under any of the Loan 
Documents or under applicable law.



No Claims Against Lender

No Claims Against Lender. Borrower and [each] Guarantor acknowledge and agree that, to their actual 
knowledge, they currently possess no Claims (as hereinafter defined) against Lender or any of the Lender 
Parties, including, but not limited to, damages, setoff, estoppel. waiver, cancellation of instruments, rescission or 
excuse of performance under any of the Loan Documents by virtue of Lender's actions or failure to act or any of 
the Lender Parties' actions or failure to act on Lender's behalf, actions of any other servicer or agent on Lender's 
behalf or any actions of Lender's predecessors-in-interest, if any. As a material inducement to Lender to enter 
into this Agreement, Borrower and Guarantor[s], on behalf of itself and its successors, assigns and other legal 
representatives, does hereby absolutely, unconditionally and irrevocably remise, release, acquit, satisfy and 
forever discharge Lender, any servicer or agent of Lender, its respective subsidiaries and affiliates, and all of 
their respective past, present and future officers, directors, employees, agents, attorneys, representatives, 
participants, heirs, successors and assigns (each a “Releasee” and collectively, the “Releasees”) from any



Borrower Cooperation

Borrower Cooperation. Borrower and Guarantor[s] will cooperate with Lender and its respective Agents to 
allow Lender and its respective Agents, if and to the extent it elects to do so, to conduct environmental site 
assessments, site inspections, structural studies, appraisals and other evaluations of the property encumbered by 
the Loan. Furthermore, Borrower agrees to furnish or cause to be furnished to Lender, upon request of Lender or 
any other of the Lender Parties, with current, complete and accurate financial statements for Borrower and 
Guarantor[s], and with current operating statements and balance sheets for the operation of the property securing 
the Loan.



Borrower Pays to Negotiate

Lender Legal Fees and Expenses and Other Fees and Expenses. Borrower acknowledges that all legal fees 
and expenses and other costs and expenses incurred by Lender in connection with the preparation and 
negotiation of this Agreement and the discussions, negotiations and other actions contemplated under or 
otherwise relating to this Agreement or the transactions contemplated by this Agreement and all other fees and



Governing Law

Governing Law. This Agreement and all issues arising hereunder shall be governed by the laws of 
[Michigan/Illinois/Ohio] without giving effect to principles of conflict of laws. Borrower and Guarantor[s] each 
irrevocably waives the right to a jury trial and consents to the jurisdiction and venue of the State and Federal 
courts sitting in [Michigan/Illinois/Ohio] or the state where the Property is located, and agrees not to object to 
such jurisdiction or the late of venue in such Courts.



Additional Potential Provisions

Lender Provisions:

• Confirm Debt

• Acknowledge Default

• No Defenses

• Compensation

Borrower Provisions:

• Standstill

• Forbearance

• Access to Property Receipts

• Communication with Third 
Parties



Considerations based on Type of 
Loan

• Portfolio vs. non-portfolio loans

• CMBS loans

• Mezzanine loans

• Local law considerations



After a Pre-Negotiation Agreement is 
Executed, What Comes Next?

• Forbearance Agreement

• Loan Modification

• Collateral Enhancement

• Enforcement



Thank you! 


