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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Meet the Presenters



Agenda

1 What are the various damages in a wrongful termination case?

2 How do you calculate back pay? 

3 Plaintiff’s duty to diligently and consistently look for replacement work.

4 Plaintiff’s duty to document his or her efforts.

5 Plaintiff has a duty to mitigate but Defendant has the burden of proof that Plaintiff 
failed to mitigate at trial.

6 Use of expert witnesses to show failure to mitigate.

7 What if plaintiff mitigates by getting subsequent employment--does Defendant’s 
obligation to pay back pay and front pay end? If Plaintiff loses or quits that job?
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What are the various damages 
in a wrongful termination case?
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What are the various damages in a wrongful termination 
case?

• Back pay

• Front Pay

• Compensatory Damages

• Punitive Damages

• Attorneys’ Fees
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How do you calculate back pay? 
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How do you calculate Back pay? 

• Back pay is calculated from the date of the unlawful act to the date of the verdict
– In wrongful termination cases, back pay is calculated from the date of termination to 

the date of verdict

• Consider what the employee would have earned
– Salary
– Bonuses
– Benefits

• Subtract efforts that employee took (mitigation)
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Plaintiff’s duty to diligently 
and consistently look for 

replacement work.
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Plaintiff ’s duty to diligently and consistently look for 
replacement work.

• Mitigation: efforts that Plaintiff takes to find replacement work

• Replacement work:
– comparable work
– but not the perfect job

13



Plaintiff’s duty to document his 
or her efforts.
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Plaintiff ’s duty to document his or her efforts.

• Document re-employment efforts:
– Applications
– Cover letters
– Resumes
– Networking meetings

• Make sure documentation does not contain
sensational or embarrassing notes
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Plaintiff has a duty to mitigate but 
Defendant has the burden of proof 
that Plaintiff failed to mitigate at 

trial.
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Plaintiff has a duty to mitigate but Defendant has the 
burden of proof that Plaintiff failed to mitigate at trial.

• Mitigation defense: plaintiff has not adequately mitigated damages

• Burden of proving mitigation defense is on Defendant

• Required showing:
1. plaintiff failed to use reasonable diligence in the job search
2. reasonable likelihood that plaintiff would have found comparable employment if the 

plaintiff used reasonable diligence
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Use of expert witnesses to show 
failure to mitigate.
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Use of expert witnesses to show failure to mitigate.

• Vocational expert: can explain how and why plaintiff unreasonably failed to 
mitigate

• Methodology:
– Skills assessment: 
 Plaintiff’s qualifications 
 Market within commuting distance
 Compensation for available jobs

– Plaintiff’s specific efforts
 Adequacy of efforts
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What if plaintiff mitigates by getting 
subsequent employment--does 

Defendant’s obligation to pay back 
pay and front pay end? If Plaintiff 

loses or quits that job?
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What if plaintiff mitigates by getting subsequent employment--does 
Defendant’s obligation to pay back pay and front pay end? If Plaintiff 
loses or quits that job?

• Liability does not always stop when the employee finds a new job

• Jurisdictions are split 

• Why the former employee left or was fired from the subsequent job may matter:
– Compelling or justifying reasons
 including termination for violation of new employer’s policies

– Personal reasons unrelated to the job or as a matter of personal convenience
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Thank you      /     Questions?

Sehreen Ladak
sladak@proskauer.com

J. Thomas Spiggle
tspiggle@spigglelaw.com


	Slide Number 1
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide Number 5
	Meet the Presenters
	Agenda
	Slide Number 8
	What are the various damages in a wrongful termination case?
	Slide Number 10
	How do you calculate Back pay? 
	Slide Number 12
	Plaintiff’s duty to diligently and consistently look for replacement work.
	Slide Number 14
	Plaintiff’s duty to document his or her efforts.
	Slide Number 16
	Plaintiff has a duty to mitigate but Defendant has the burden of proof that Plaintiff failed to mitigate at trial.
	Slide Number 18
	Use of expert witnesses to show failure to mitigate.
	Slide Number 20
	What if plaintiff mitigates by getting subsequent employment--does Defendant’s obligation to pay back pay and front pay end?  If Plaintiff loses or quits that job?
	Thank you      /     Questions?
	Slide Number 23
	Slide Number 24
	Not a Passholder Yet?��Try the CLE Individual Annual Pass

